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STATE  OF  INDIANA, 

AT    INDIANAPOLIS,    NOVEMBER  TERM,    1902,    AND   MAY  AND 
NOVEMBER  TERMS,   1903,   IN  THE  EIGHTY- 
SEVENTH  YEAR  OF  THE  STATE. 


Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Kepler. 

[No.  3,953.     Filed  April  7,  1903.) 

Trespass. — TiUe. — Siyecial  Finding. — ApiteaL — A  judgment  against  a 
railroad  company  for  damages  for  MTougfnlly  entering  npon 
plaintiff's  land  and  removing  a  fence  will  not  be  reversed  on  the 
question  of  ownership  of  the  land,  where  the  special  findings  np- 
on which  the  conclusions  of  law  wero  based  showed  the  record 
title  of  the  land  to  be  in  plaintiff,  and  no  facts  were  stated  show- 
ing title  by  adverse  possession  in  defendant,  there  being  evidence 
to  sustain  the  findings. 

From  Wayne  Circuit  Court;  J,  F.  Bobbins,  Special 
Judge. 

Action  by  John  H.  Kepler  againfit  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

J.  T.  Dye  and  J.  L,  Rape,  for  appellant. 
i.  E.  Kepler,  for  appellee. 

Henley,  J. — This  case  was  transferred  to  this  court  bv 
the  Supreme  Court.     Appellee  commenced  this  action  by 


2     APPELLATE  COUKT  OP  INDIANA, 

Cleyeland,  etc.,  R.  CJo.  r.  Kepler. 

complaint  in  two  paragraphs,  asking  damages  of  appellant 
on  account  of  an  alleged  trespass  by  appellant  in  entering 
upon  appellee's  real  estate  and  taking  down  and  removing 
a  fence.  The  question  in  this  case  is  as  to  who  is  the  owner 
of  the  land  upon  which  the  fence  was  built. 

The  judge  trying  the  cause,  at  the  request  of  appellant, 
found  the  facts  specially,  and  stated  conclusions  of  law 
thereon.  Appellant  excepted  to  the  conclusions  of  law, 
thereby  admitting,  for  the  purpose  of  testing  the  correctness 
of  the  conclusions  of  law,  that  the  facts  found  were  correct. 

Upon  the  subject  of  the  ownership  of  the  land  where  the 
fence  was  built  the  court  found  as  follows:  "That  at  all 
times  since  the  construction  of  said  railroad,  and  during 
the  time  it  has  since  continuously  operated  the  same  on  the 
east  bank  of  said  canal,  it  has  continuously  held  and  used 
and  possessed  the  ground  covered  by  its  tracks  and  a  strip 
of  ground  from  six  to  ten  feet  in  width  extending  from  the 
west  of  the  west  rail  of  her  said  track,  and  running  parallel 
therewith  through  the  land  described  in  the  plaintiffs  deed, 
but  the  right  of  way  line  between  its  said  tracks  and  the 
water  of  said  canal  has  not  been  defined  by  any  fence  or 
enclosure  or  particular  marks  defining  the  same;  that  the 
strip  of  ground  so  occupied  by  the  defendant  and  its  pred- 
ecessors in  the  ownership  of  said  railroad  for  its  tracks 
and  right  of  way,  is  included  within  the  boundaries  of  the 
land  as  described  in  the  deed  to  the  plaintiff  from  Peter 
Kepler  and  wife,  above  referred  to ;  that  the  said  railroad, 
as  laid  and  constructed  along  the  east  line  of  plaintiffs 
land,  was  so  laid  "that  the  west  end  of  the  railroad  tics  of 
its  main  track  was  substantially  upon  the  top  of  the  east 
bank  of  the  canal,  and  from  the  time  of  the  construction 
of  said  road  continuously  to  a  date  about  seven  years  ago 
the  water  in  said  canal  has  always  flowed  over  the  bed  of 
the  same,  and  along  the  east  side  thereof,  next  to  the  track 
of  said  railroad,  had  flowed  so  that  it  was  within  four  or 
five  feet  of  the  west  end  of  the  said  railroad  ties;  that 
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about  seven  years  iago  David  Creitz,  the  owner  of  the  said 
Conklin  mill,  for  the  purpose  of  improving  the  water-power 
of  said  miU,  dredged  out  the  canal,  deepening  the  channel 
for  the  flow  of  water  therein  and  along  the  east  side  of  the 
plaintiffs  land.  Such  dredging  had  had  the  effect  to  extend 
the  water-line,  at  the  ordinary  stages  of  water  in  said  canal, 
westward  from  where  it  had  theretofore  flowed,  and  that 
since  the  said  dredging  out  the  water-line  in  the  said  canal, 
at  the  ordinary  stages  of  water  therein,  has  been  and  re- 
mained at  varying  distances  from  the  said  defendant's  rail- 
road track  of  from  sixteen  to  twenty-four  feet  west  there- 
from; that  the  said  increased  space  between  the  water  of 
said  canal  and  said  track  over  which  the  water  of  the 
canal  has  not  been  accustomed  to  flow  during  the  said 
period  of  seven  years,  however,  is  ground  which  was  in  the 
bed  of  the  said  canal  as  originally  constructed,  and  since 
said  period  the  said  ground  between  the  railroad  track  and 
the  water-line  in  the  canal  has  been  and  remained  a 
gradual  sloping  bank,  sloping  downward  from  a  point  sub- 
stantially at  the  west  end  of  the  ties  of  the  railroad  to  the 
water-line  of  the  canaL  The  said  change  in  the  flow  of  the 
water  in  said  canal,  so  made  about  seven  years  ago,  was 
made  wholly  by  said  David  Creitz,  the  owner  of  said  mill, 
without  objection  from  the  landowner,  and  for  his  own  use 
and  purpos€;s;  that  the  plaintiff  has  never  at  any  time 
since  the  construction  of  said  railroad  made  any  use  of  the 
ground  lying  between  said  railroad  track  and  the  water- 
line  of  the  canal;  that  the  said  railroad  ct)mpany,  the 
defendant  herein,  never  had  possession  of  or  made  any  use 
of  this  new  bank  of  said  canal  so  made  by  dredging,  nor 
any  part  of  the  abandoned  canal,  except  the  portion  of  the 
east  bank  so  occupied  by  her  said  railroad  tracks,  and  a 
strip  of  ground  six  to  ten  feet  in  width  adjoining  the  west 
rail  of  said  track  on  the  west  and  ninning  parallel  with 
said  track,  excepting,  however,  that  during  the  past  year 
said  company  has  mowed  the  weeds  and  grass  growing  on 
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the  entire  strip  of  ground  lying  between  the  west  rail  of  her 
track  and  the  edge  of  the  water  of  the  canal;  that  at  the 
time  of  the  construction  of  the  said  railroad  of  the  defend- 
ant along  the  plaintiff's  land  the  said  land,  now  owned  by 
the  plaintiff,  was  owned  and  in  the  possession  of  one  David 
Keller,  who  resides  upon  said  land,  and  saw  and  knew  at 
the  time  that  said  road  was  constructed  that  the  same  was 
so  being  constructed  along  the  east  side  of  his  land,  and 
with  his  knowledge  and  assent.  The  court  further  finds 
that  on  August  Y,  1897,  the  plaintiff  sensed  a  written  notice 
on  the  freight  agent  of  the  defendant  at  Cambridge  City, 
Indiana,  he  being  the  nearest  freight-receiving  and  ship- 
ping agent  of  the  defendant' company  to  the  plaintiff's 
land.  By  the  notice  the  plaintiff  described  his  land,  and 
requested  the  defendant  to  build  a  fence  between  their 
lands,  without  defining  any  line  upon  which  said  fence 
should  be  located;  that  the  plaintiff's  said  land  was  then 
enclosed  on  three  sides  west  of  said  canal,  and  was  a  farm 
used  and  cultivated  by  him  as  farm  land ;  that  at  one  time 
there  was  no  fence  on  the  east  side  of  plaintiff's  land,  either 
on  the  east  side  or  the  west  side  of  the  canal;  that  the 
defendant  offered  and  proposed  to  construct  a  fence  for 
the  plaintiff  on  the  west  side  of  the  canal,  claiming  that  the 
land  on  the  east  side  between  its  track  and  the  water-line 
was  its  right  of  way ;  that  the  said  railroad  had  been  com- 
pleted and  operated  by  the  defendant  for  more  than  four 
years  last  past,  and  by  the  terms  of  the  said  notice,  so 
served  by  the  plaintiff,  the  defendant  was  notified  that  after 
thirtv  davs,  if  it  failed  to  construct  a  lawful  fence  on  the 
east  bank  of  the  canal,  that  the  plaintiff  intended  to  enter 
upon  tlie  land  and  right  of  way  of  the  railroad  and  con- 
struct a  fence,  and  collect  the  costs  thereof  from  the  defend- 
ant; that  on  the  —  day  of  October,  1897,  the  plaintiff 
began  setting  posts  for  the  construction  of  a  fence  east  of 
the  canal  and  between  the  railroad  track  and  the  water's 
edge,  at  a  point  fifteen  feet  distant  west  from  the  west  rail 
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of  the  defendant's  road  and  parallel  with  the  railroad ;  that 
all  the  posts  so  planted  by  the  plaintiff  were  planted  on  a 
line  west  of  and  parallel  with  and  fifteen  feet  distant  from 
the  west  rail  of  defendant's  said  track.  Tlie  plaintiff 
planted  poets  costing  him  $10,  and  famished  labor  in  plant- 
ing the  same  ooeting  him  $5,  and  the  defendant's  agents 
tore  ont  and  remoTed  on  the  same  date  the  poets  so  set, 
under  instruction  from  the  defendant  company,  by  which 
the  plaintiff  sustained  damage  in  the  sum  of  $1 ;  that  on  the 
line  where  said  poets  were  being  set  as  aboye  described,  the 
plaintiff  was  the  owner  in  fee  of  the  ground,  and  the  same 
is  included  within  the  boundaries  of  his  said  deed  from 
Peter  Kepler  and  wife,  and  up  to  the  period  of  seyen  years 
prior  to  this  time,  when  the  said  canal  was  dredged  by 
Dayid  Creitz,  as  hereinbefore  found,  this  line,  upon  which 
the  poets  werofso  being  set,  was  ooyered  with  water,  and 
had  been  since  1867  and  since  the  construction  of  the  canal, 
and  was  within  the  bed  of  the  canal  and  the  water  channel 
thereof  until  after  said  canal  was  dredged  as  aforesaid." 

The  finding  also  includes  facts  showing  a  perfect  record 
title  in  appellee  to  the  land  upon  which  the  fence  was  built, 
throng  yarious  deeds  and  proceedings  in  court,  and  there 
are  no  £icts  found  which  are  so  at  yariance  with  the  facts, 
which  place  the  title  in  appellee,  as  to  render  the  finding 
inyalid  and  of  no  effect  upon  this  point.  We  must,  there- 
fore, hold  the  conclusion  of  law  that  appellee  is  and  has  been 
for  more  than  fiye  years  last  past  the  owner  in  fee  simple 
of  the  land  upon  which  the  fence  was  built,  a  correct  con- 
clusion from  the  facts  stated* 

The  only  question  then  remaining  is,  was  there  eyidence 
to  support  the  finding  of  facts  upon  which  the  trial  court 
based  its  conclusions  of  law  ?  The  eyidence  shows  an  im- 
broken  record  title  in  appellee  to  the  land  in  dispute.  It 
is  not  shown  how  appellant  acquired  title,  except  by  adverse 
possession  foi  more  than  twenty  years,  and  the  court  had  the 
to  conclude  from  the  eyidence  that  such  adverse  pos- 
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session  did  not  extend  to  the  line  where  appellee  attempted 
to  build  the  fence.  The  disputed  questions  of  facts  were 
all  sustained  by  some  evidence. 

The  judgment  of  the  trjal  court  is  affirmed. 


Syfers  et  al.  v.  Keiser. 

[No.  4,818.    Filed  April  ft,  1908.  ] 

Judgment. — Mistake, — Setting  Aside, — ^No  error  was  committed  in 
setting  aside  a  judgment,  under  §899  Bums  1901  authorizing 'the 
court  in  its  discretion  to  relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  where  it  appeared  that  defendant,  in  an  action 
on  a  promissory  note,  left  his  home  on  business  before  the  case  was 
set  for  trial,  and  left  with  his  family  and  counsel  instructions 
where  he  could  be  reached  by  mail  or  telephone,  and  his  counsel 
wrote  him,  but  he  failed  to  receive  the  letter,  and  his  daughter 
telephoned  him,  and  some  person  representing  himself  to  be  de- 
fendant answered  saying  he  would  be  home  for  the  trial,  and 
judgment  was  taken  without  defendant's  knowledge  that  the  case 
was  set  for  trial. 

From  Tipton  Circuit  Court ;  W.  W.  Mount,  Judge. 

Action  by  Rufus  K.  Syfers  and  others  against  Samuel 
A.  Keiser.  From  a  judgment  for  defendant,  plaintiffs  ap- 
peal.    Affirmed, 

C.  0.  Roemler,  L.  A.  Whitcomb  arid  T^.  B.  Oglebay,  for 
appellants. 

L  W.  Christian,  W.  S.  Christian  and  E,  E.  Cloe,  for 
appellee. 

Robinson,  J. — Suit  by  appellants  on  a  note.  Appellants 
had  judgment,  which  was  afterwards  set  aside,  and  upon  a 
trial  judgment  was  rendered  for  appellee.  The  first  judg- 
ment was  set  aside  under  that  provision  of  the  statute  au- 
thorizing the  court,  in  its  discretion,  to  relieve  a  party  from 
a  judgment  taken  against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect.  §399  Bums  1901. 
Of  this  action  of  the  court  complaint  is  here  made ;  also  the 
denial  of  a  new  trial. 
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The  cause  was  put  at  issue  by  the  filing  of  an  answer, 
and  a  reply,  and  was  set  for  trial,  but  was  continued  by 
agreement  until  a  later  day  in  the  term.  On  December  3, 
at  the  same  term,  the  record  recites,  "Come  the  parties  by 
counsel,"  and  the  case  was  submitted  to  the  court  for  trial, 
resulting  in  a  finding  and  judgment  for  appellants. 
December  11,  at  the  same  term,  appellee  filed  a  motion  to 
set  aside  this  judgment,  which  was  sustained*  In  appellee's 
affidavit  filed  in  support  of  his  motion  to  set  aside  the  judg- 
ment he  recites  the  fact  of  the  judgment  of  December  3 ; 
that  two  weeks  prior  to  that  time  he  was  a  resident  of 
Xoblesrille,  and  left  his  home  on  business  duties  until  after 
the  rendition  of  the  judgment ;  that  when  he  left  home  the 
ease  had  not  been  set  for  trial  December  3,  or,  that  if  it 
had  been,  he  had  no  knowledge  thereof;  that,  in  order  to  be 
present  at  the  trial,  should  the  same'  be  set  during  his 
absence,  he  left  with  his  counsel  and  his  family  instruc- 
tions where  he  could  bo  reached  by  telephone  or  mail,  and 
that  the  week  prior  to  December  3  he  spent  almost  the 
entire  week  in  Marion,  and  that  his  family  believing  that  he 
was  in  Marion  on  Saturday  night  before  the  trial,  hjs 
daughter,  in  ample  time  to  permit  him  to  attend,  called 
him  over  the  telephone,  and  some  one  answered,  informing 
her  that  it  was  affiant,  whereupon  the  daughter  told  him 
the  trial  was  set  for  the  following  Monday,  but  in  fact 
he  was  not  called  by  the  person  operating  the  telephone, 
nor  was  he  informed  that  there  was  any  telephone  com- 
munication for  him ;  that  at  the  time  the  call  was  made  for 
him  he  was  at  a  hotel  in  Marion;  that  he  made  diligent 
search  to  find  the  person  who  received  the  call  at  the  tele- 
phone office,  but  was  unsuccessful,  and  that  no  record  of 
the  call  was  kept;  that  he  had  no  notice  of  the  date  fixed 
for  the  trial  until  after  the  judgment  was  taken;  that  he 
had  a  good  defense  to  the  cause,  and  was  not  indebted  to 
appellants  in  any  sum  whatever. 
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Afterwards,  appellee  filed  the  affidavit  of  his  daughter. 
Bertha  Keiser,  that  on  Deoemher  1,  she  called  the  central 
telephone  office,  and  asked  the  operator  for  Samuel  Eeiser 
at  Marion ;  that  a  man  representing  himself  to  be  Samuel 
Keiser  answered;  that  she  told  him  the  case  was  set  for 
trial  at  Tipton  on  Monday,  December  3,  to  which  he 
answered  he  would  be  there;  that  she  asked  him  to  come 
home,  und  he  answered  that  he  would  come  right  away ;  that 
she  afterwards  took  down  the  phone  again,  and  asked  the 
operator,  Miss  Patterson,  to  call  Mr.  Samuel  Keiser  again ; 
that  she  asked  if  that  was  Mr.  Samuel  Keiser  of  Nobles- 
ville,  and  he  answered,  *^es ;"  that  she  repeated  the  state- 
ment that  his  attorneys  said  his  case  would  come  up  for 
trial  at  Tipton  on  Monday,  December  3,  and  he  answered 
again  that  he  would  be  there.  Also  the  affidavit  of  the  night 
operator  at  Noblesville,  stating  that  on  that  night — ^Decem- 
ber 1 — ^Bertha  Keiser  called  her  father  at  Marion,  and  was 
answered  by  a  man  representing  himself  to  be  Samuel  A, 
Keiser  of  Noblesville.  Also  the  affidavit  of  appellee^s 
wife,  Jennie  Keiser,  stating  that  about  November  26, 1900, 
Ii:^  W.  Christian,  appellee's  attorney,  asked  her  when  her 
husband  would  be  at  home ;  that  she  told  the  attorney  she 
expected  him  home  December  1;  that  the  attorney  stated 
that  the  case  was  set  for  trial  December  3,  and  asked  her 
where  he  could  reach  appellee  by  letter;  that  she  advised 
him  to  write  to  Elwood ;  that  afterwards,  on  Thanksgiving 
day,  the  attorney's  letter  came  back  unclaimed,  and  on  that 
day  she  handed  the  letter  to  the  attorney,  and  told  him  her 
husband  would  surely  be  home  Saturday ;  that  when  he  did 
not  come  on  the  train  at  10  o'clock  that  evening  she  and  her 
daughter  went  to  the  telephone,  as  stated  in  the  daughter's 
affidavit  Also  the  affidavit  of  Ira  W.  Christian,  attorney 
for  appellee,  that  upon  being  informed  the  case  was  set  for 
trial  December  3,  he  went  to  the  home  of  appellee,  a  travel- 
ing salesman,  and  was  informed  by  appellee's  wife  that 
appellee  had  gone  to  Elwood,  and  would  be  there  a  few 
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days;  that  he  immediately  wrote  a  letter,  stating  the  case 
was  set  for  trial  December  3;  that  afterwards,  November 
29,  appellee's  wife  returned  to  him  the  letter,  marked  by 
the  postmaster  at  Elwood  "Unclaimed." 

Counter  affidavits  were  filed  by  appellants  and  their 
attorneys,  stating,  among  other  things,  that  appellee's 
attorneys  were  present  in  court  when  the  cause  was  called 
for  trial  December  3,  in  the  forenoon  of  that  day,  and  at 
the  request  of  appellee's  attorneys  the  cause  was  not  sub- 
mitted to  the  court  for  trial  until  the  afternoon  session. 

Appellee  did  not,  strictly  speaking,  suffer  a  default. 
The  statute  does  not  use  the  term  default  It  gives 
a  party  relief  from  a  judgment  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  whether  the  judgment  is  taken  against  him  by 
default,  as  that  term  is  usually  understood,  or  not.  He  had 
pleaded  his  defense  to  the  complaint.  If  the  facts  pleaded 
in  his  answer  were  true,  there  was  no  liability  on  the  note. 
He  was  guilty  of  no  neglect  except  as  to  attending  the  trial. 
We  can  not  say  there  was  any  abuse  of  discretion  on  the 
part  of  the  trial  court  in  concluding  that  upon  the  showing 
made  by  the  affidavits,  his  neglect  was  excusable.  It  is 
and  has  always  been  the  policy  of  the  law  to  dispose  of 
cases  on  their  merits,  and  a  statute  of  this  character,  being 
remedial,  should  be  liberally  construed.  The  affidavits 
show  that  it  was  his  intention  to  attend  the  trial ;  that  he 
was  necessarily  away  from  home;  that  he  endeavored  to 
keep  his  whereabouts  known  so  that  he  could  be  communi- 
cated with ;  that  through  the  mistake  or  fraud  of  some  one 
he  failed  to  receive  the  communication  by  telephone,  and 
that  his  attorneys  endeavored  to  inform  him  of  the  time  of 
the  trial  by  letter.  He  also  sufficiently  shows  that  he  has 
a  defense  to  the  action.  Each  case  of  this  character  must 
be  determined  upon  its  own  particular  facts,  and  the  con- 
clusion of  the  trial  court  will  not  be  disturbed  where  it  is 
supported  by  some  evidence.     Williams  v.   Orooms,  122 
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Ind:  391;  Green  v.  Stobo,  118  Ind.  332;  Beatty  v. 
O'Connor,  106  Ind.  81 ;  Hasten  v.  Indiana  Car,  etc.,  Co., 
25  Ind.  App.  175,  and  cases  cited. 

Upon  the  material  questions  in  the  case  the  evidence  is 
directly  conflicting.  We  can  not  weigh  it  to  determine  the 
preponderance.     There  is  evidence  to  support  the  verdict. 

Judgment  affirmed. 


Rich,  Administrator,  v.  Evansville  and  Terre 

Haute  Railroad  Company. 

« 

[No.  4,607.    Filed  April  8,  1903.  ] 

Railroads. — Crossing, — Duty  of  Traveler  to  Tx)ok  and  Listen, — Mislead- 
ing Acts  on  Part  of  Railroad  Company, — ^The  failure  of  a  railroad 
company  to  sound  the  whistle  and  ring  the  bell  and  to  nm  the 
train  on  the  siding,  as  had  been  its  custom  to  do  with  snch  train, 
did  not  relieye  a  traveler  approaching  the  crossing  of  the  duty 
of  looking  and  listening  for  the  approach  of  trains  before  attempt- 
ing to  cross  the  track,   pp,  10-14- 

NsaiJaENCE. — Personal  Injuries, — Complaint, — Contributory  Negligence. 
— Though  plaintiff  in  an  action  for  personal  injuries  is  not  re- 
quired to  allege  in  his  complaint  nor  to  prove  the  want  of  con- 
tributory negligence,  nevertheless  if  the  statement  of  facts  in  the 
complaint  shows  plaintiff  guilty  of  contributory  negligence  the 
complaint  is  insufficient,    pp.  14,  15. 

From  Sullivan  Circuit  Court;  0.  B.  Harris,  Judge. 

Action  by  George  A.  Rich,  administrator  of  the  estate 
of  Joseph  H.  Rich,  deceased,  against  the  Evansville  & 
Terre  Haute  Railroad  Company.  From  a  judgment  for 
defendant  on  demurrer  to  complaint,  plaintiff  appeals. 
Affirmed, 

C.  D.  Hani,  for  appellant. 

J,  E.  Igleharty  Edwin  Taylor,  J.  T.  Hays  and  W,  H. 
HaySf  for  appellee. 

CoMSTOcK,  J. — Action  by  appellant  to  recover  damages 
for  the  killing  of  decedent  Joseph  H.  Rich  at  a  public 
highway  crossing  May  3,  1901.     At  the  point  in  question 
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the  highway  crossed  the  railroad  track  at  right  angles,  about 
two  miles  north  of  the  station  at  Sullivan, 

The  complaint  charges:  That  on  the  east  side  of  ap- 
pellee's railroad  track,  560  feet  from  said  highway,  there 
was  a  switch,  the  north  end  of  which  was  130  feet  south  of 
the  crossing ;  that  on  the  day  of  the  accident  two  passenger 
trains  were  scheduled  to  arrive  and  depart  from  said  sta- 
tion— one,  north-bound  train  ]N^o.  2,  at  3 :17  p.  m.,  and  the 
other,  south-bound  train  No.  1,  at  3 :29  p.  m. ;  that  on  said 
date,  and  long  prior  thereto,  it  had  been  the  custom  of  said 
train  No.  2  to  take  the  siding  to  permit  train  No.  1  to  pass, 
which  fact  was  known  to  decedent.  This  was  not  done  on 
the  day  of  the  accident.  On  the  contrary,  train  No.  2  left 
said  station  on  time,  but,  without  stopping  at  the  siding, 
it  was  run  bj  the  same  and  over  the  crossing  at  sixty  miles 
per  hour,  without  giving  any  warning  signals  of  its  ap- 
proach. Decedent  was  driving  a  team  of  horses  with  wagon, 
in  a  slow  walk  from  west  to  east,  and  while  so  doing  the 
wagon  was  struck  on  the  crossing  by  the  locomotive,  dece- 
dent was  thrown  out  and  immediately  killed.  It  is  charged 
that  the  view  of  the  railroad  track,  to  the  south  and  on  the  west 
side  as  one  approaches  the  track  from  the  west,  was  partial- 
ly obstructvod  by  bushes,  undergrowth,  a  bam,  and  a  house. 
It  is  also  stated  that  decedent  was  familiar  with  the  cross- 
ing, and  the  use  of  the  siding  for  the  purpose  stated ;  that 
by  reason  of  the  premises,  and  the  failure  to  give  any  warn- 
ing of  the  approach  of  the  train  to  the  crossing,  decedent 
was  misled,  and  led  to  believe  that  there  was  no  danger  in 
going  over  the  crossing,  by  reason  of  which  he  was  pre- 
vented from  taking  the  precautions  he  would  otherwise 
have  done.  The  essential  averments  of  the  complaint, 
omitting  recitals  summarized  above,  are  as  follows :  "That 
the  defendant,  by  its  servants,  who  were  then  operating 
said  locomotive  train,  as  aforesaid,  unlawfully,  carelessly, 
and  negligently  failed  and  omitted  to  give  any  warning 
or  signal  of  the  approach  of  said  locomotive  and  cars 
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toward  said  second  crossing  by  the  sounding  of  a  whis- 
tle or  the  ringing  of  a  bell  or  in  any  manner ;  that  said  com- 
pany purposely  failed  to  run  said  locomotive  engine  and 
cars  on  said  siding  provided  for  said  purpose,  as  said  train 
was  so  scheduled  to  take  said  siding,  and  as  it  had  been  the 
habit  and  custom  of  the  defendant's  agents  and  servants 
running  said  train  so  to  do,  but,  on  the  contrary,  unlawfully, 
negligently,  and  recklessly  ran  said  train  at  sixty  miles  per 
hour  up  to  and  over  said  second  and  north  crossing  without 
sounding  the  whistle  or  ringing  the  bell  of  said  locomotive, 
or  in  any  manner  giving  any  warning  whatever  of  the  ap- 
proach of  said  train  to  said  crossing,  and  without  stopping 
or  slackening  the  speed  for  said  switch  and  siding,  and 
without  running  said  train  onto  said  siding ;  that  *  *  * 
plaintifPs  decedent  *  ♦  ♦  while  he  was  thus  driving 
along  said  highway  and  over  said  crossing,  and  was  attempt- 
ing to  drive  and  pass  over  said  crossing,  the  said  wagon  was 
run  against  and  over  by  said  locomotive  ♦  ♦  *  and  said 
decedent  was,  by  reason  thereof,  thrown  out  of  said  wagon, 

*  *  *  and  then  and  there  instantly  killed,  solely  by 
and  through  the  negligence  of  the  defendant  running  its 
said  train  over  said  public  highway  as  aforesaid ;  *  ♦  ♦ 
that  by  reason  of  the  unlawful  and  negligent  failure  of 
defendant's  servants  and  employes  *  *  *  to  sound  the 
whistle  or  ring  the  bell  or  to  give  any  warning  whatever 

*  *  *  said  decedent  was  misled  and  thrown  off  his 
guard,  and  *  *  *  led  to  believe  that  said  servants  would 
run  said  train  on  said  siding ;  *  *  *  that  by  reason  of 
the  unlawful  and  negligent  conduct  of  said  company,  as 
aforesaid,  said  decedent  was  thus  prevented  from  taking  the 
precaution  which  he  would  otherwise  have  observed,  and 'by 
reason  of  the  facts  and  circumstances  under  which  said 
train  No.  2  was  run  towards  and  over  said  crossing  by  said 
company,  as  aforesaid,  created  in  the  mind  of  the  said  de- 
cedent a  sense  of  security  and  a  belief  that  there  was  no  dan- 
ger, and  that  said  servants  and  employes  intended  to  and 
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would  run  said  train  on  said  siding  at  said  time  for  the 
aforesaid  purpose  of  permitting  passenger  train  Xo.  1  to 
pass  said  depot"  Xo  reference  is  made  to  train  Xo.  1,  or 
its  non-approach  to  the  crossing,  or  of  the  relation  it  hore 
thereto  at  the  particular  moment  in  question.  The  demur- 
rer of  appellee  to  this  complaint  was  sustained,  appellant 
declined  to  plead  further,  and,  over  his  objection,  judgment 
was  rendered  for  appellee,  from  which  this  appeal  is  pros- 
ecuted. 

The  ruling  of  the  court  in  sustaining  the  demurrer  to  the 
complaint  is  assigned,  in  this  court,  as  error. 

The  the»3ry  of  the  complaint — to  quote  from  appellant's 
brief — is  "that  the  conduct  of  appellee  in  failing  to  sound 
the  whistle  and  ring  the  bell  on  approaching  the  second 
north  crossing,  and  failing  to  run  train  Xo.  2  in  on  the 
siding,  as  has  been  the  custom  of  appellee  so  to  do,  misled, 
deceived,  and  threw  decedent  off  his  guard,  and  prevented 
him  from  taking  the  necessary  precaution  which  he  would 
otherwise  have  taken."  It  is  not  claimed  that  either  the 
omission  of  the  railroad  company  to  take  the  siding  or  its 
failure  to  give  the  proper  signals  for  the  crossing  would  be 
sufficient  alone  to  cause  an  ordinarily  prudent  man  to  be 
misled,  but  that  "the  combination  of  the  two  circumstances 
presents  an  entirely  different  case."  The  railroad  track  is 
itself  a  warning  of  danger.  The  duty  of  the  traveler  to 
exercise  ordinary  care  exists  in  all  cases,  and  what  is 
ordinary  care  in  one  case  may  not  be  ordinary  care  in  an- 
other.    Elliott,  Railroads,  §1165,  and  cases  cited. 

Knowledge  that  a  train  is  due  imposes  upon  the  traveler 
a  somewhat  higher  exercise  of  care  than  if  he  was  not  in 
possession  of  such  knowledge.  Decedent  had  knowledge 
that  a  train  was  due.  The  traveler  has  no  right  to  confine 
his  precautions  to  trains  scheduled  to  pass  at  a  designated 
time;  he  must  take  precautions  against  "extra  trains*'  and 
'*wild  trains"  as  well  as-  regular  trains.  He  must  act  upon 
the  assumption  that  trains  may  pass  at  any  time.    lie  must 
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look  and  listen  for  all  trains.  He  has  no  right  to  proceed 
upon  the  assunjption  that  trains  will  cross  only  at  specified 
times.  The  decedent,  if  he  used  any  precaution,  con- 
fined it  to  trains  scheduled  to  pass  at  a  designated  time. 
This  was  not  enough.     Elliott,  Railroads,  §1166. 

The  ofnission  of  flie  appellant  to  side-track  the  train  in 
question  was  not  negligence.  This  is,  in  effect,  conceded  by 
appellant.  It  is  the  theory  of  the  complaint  that  this 
omission  and  the  failure  to  ring  the  bell  or  blow  the  whistle 
caused  the  accident ;  but,  while  the  failure  to  give  warning 
of  its  approach  was  negligence,  such  negligence  did  not 
excuse  decedent  from  looking  and  listening.  Miller  v. 
Terre  Haute,  etc.,  B.  Co.,  144  Ind.  323 ;  Chicago,  etc.,  B. 
Co.  V.  Thomas,  147  Ind.  35;  Baltimore,  etc.,  B>  Co.^v. 
Conoyer,  149  Ind.  524;  Louisville,  etc.,  B.  Co.  v.  Williams, 
20  Ind.  App.  576;  Chicago,  etc.,  B.  Co.  v.  Thom^is,  155 
Ind.  634;  Oleson  v.  Lalce  Shore,  etc,  B.  Co.,  143  Ind. 
405,  32  L.  R.  A.  149;  Beach,  Contrib.  Neg.  (3d  ed.), 
§64 ;  Cleveland,  etc.,  B.  Co.  v.  Heine,  28  Ind.  App.  163. 

Under  the  act  of  1899  (Acts  1899,  p.  58)  the  plaintiff 
is  not  required  to  allege  in  his  complaint  nor  to  prove  the 
want  of  contributory  negligence  on  the  part  of  the  traveler, 
but,  if  the  statement  of  facts  in  the  complaint  show  decedent 
guilty  of  negligence,  the  complaint  will  be  insufficient. 
Malott  V.  Hawkins,  159  Ind.  127.  In  Southern  Ind.  B. 
Co.  V.  Peyton,  157  Ind.  690,  cited  by  appellant,  it  was 
held  that  an  averment  that  the  deceased  was  free  from 
contributory  negligence  was,  imder  the  act  of  1899,  im- 
material. The  averment  of  the  complaint  under  considera- 
tion presents  a  different  question.  Said  act  does  not  abate 
the  legal  requirements  as  to  the  care  that  a  traveler  crossing 
a  railroad  track  must  use,  and  it  does  not  change  the  rule 
that  the  traveler  saw  and  heard  or  was  heedless  of  that 
which,  as  an  ordinarily  prudent  person,  he  ought  to  have 
taken  notice  of,    Malott  v.  Hawkins,  supra. 
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The  only  act  of  negligence  charged  against  appellant  was 
the  failure  to  give  warning  of  the  approach  of  the  train. 
If  the  traveler^  as  has  been  held^  must  take  precautions 
against  all  trains,  decedent  had  no  right  to  be  misled  by  an 
act  of.  negligence  against  which  he  took  no  precaution,  and 
against  which  it  was  his  duty  to  guard.  He  could  not 
excuse  himself  from  the  exercise  of  ordinary  care  by 
assuming  that  he  could  cross  in  safety.  Xo  act  of  the  rail- 
road company,  unless  it  prevents  the  traveler  from  losing 
his  senses  to  discover  danger,  or  lures  him  into  fancied 
security,  will  excuse  his  neglect  to  look  out  for  himself. 
The  absence  of  signals  is  not  an  assurance  of  safety.  It 
has  been  held  in  numerous  cases  that  the  traveler  must 
still  be  on  his  guard.  It  has  been  held  that  the  absence  of 
a  flagman  at  a  railroad  crossing,  where  one  is  usually 
stationed,  is  not  to  be  taken  by  a  traveler  as  assurance  that 
no  train  is  approaching.  McGrath  v.  New  York,  etc.,  B, 
Co.,  59  X.  Y.  468,  17  Am.  Rep.  359. 

The  nonuse  of  accident  gates  at  street  crossings  is  not 
tantamount  to  an  invitation  to  cross.  Chicago,  .etc.,  R.  Co. 
V.  Durand,  65  Kan.  380,  69  Pac.  356,  12  Am.  Neg.  Hep. 
29. 

The  conduct  of  a  railroad  company  to  relieve  an  injured 
party  from  the  exercise  of  ordinary  care  must  be  of  an 
affirmative  character.  The  mere  omission  of  a  duty  to  give 
warning  on  the  approach  of  a  train  is  not  such  an  act  The 
presence  of  the  railroad  track  itself,  being  a  warning  of 
danger,  admonishes  a  traveler  that  he  must  use  caution. 

It  appears  from  the  complaint  that  decedent,  because  of 
the  allied  negligent  misleading  facts,  was  prevented  from 
taking  precautions  he  would  otherwise  have  taken.  What 
he  would  have  done  can  only  be  a  matter  of  conjecture, 
but  it  appears  from  the  complaint  that  he  took  no  pre- 
cautions for  his  own  safety.  IN'either  does  the  complaint 
allege  that  if  the  signals  had  been  given  decedent  could 
have  heard  them  and  avoided  the  collision. 


] 
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Other  objections  are  urged  to  the  complaint.  For  the 
reasons  given,  it  was  insufficient,  and  it  is  unnecessary  to 
consider  them. 

Judgment  affirmed. 


WoRL  V.  Republic  Irox  &  Steel  Compaxy. 

[No.  4,828.    Filed  April  9,  1903. 1 

Pleadikg. — Amendment. — ^Where,  npon  the  sttstaining  of  a  demnner 
to  a  complaint  consisting  of  a  single  paragraph,  the  plaintiff 
filed  "an  amended  second  paragraph  of  complaint  by  leave  of 
conrt  first  had  and  obtained,"  the  complaint  filed  under  such 
leave  will  be  regarded  as  an  amended  complaint,  and,  being  ao 
considered,  it  mnst  be  regarded  as  an  amendment  of  the  com- 
plaint originally  filed,  hence  the  original  no  longer  constitutes  a 
prox)er  part  of  the  record  on  appeal,  and  the  error,  if  any»  in 
sustaining  the  demurrer,  must  be  treated  as  waived. 

From  Delaware  Circuit  Court ;  J.  G.  Leffler^  Judge. 

Action  by  Thomas  "Worl  against  the  Republic  Iron 
&  Steel  Company.  From'  a  judgment,  for  defendant, 
plaintiff  appeals.    Affirmed, 

J.  N.  Tempter^  C.  C.  Ball  and  E,  R.  Templer^  for  ap- 
pellant. 

Frank  Ellis,  S.  N.  Chambers,  S.  0.  Pickens,  C.  W. 
Moores,  J.  C.  Blacklidge,  C.  C.  Shirley  and  Conrad  Wolf^ 
for  appellee. 

Black,  P.  J. — The  appellant's  original  Complaint  con- 
sisted of  a  single  paragraph.  The  appellee  answered  in  a 
number  of  paragraphs,  to  some  of  which  the  appellant 
demurred.  In  ruling  upon  the  demurrer  the  court  carried 
it  back  and  sustained  it  to  tlio  complaint.  To  this  ruling 
the  appellant  at  the  time  excepted,  and  day  was  given. 
It  next  appears  in  the  record  that  about  one  month  after- 
ward the  court  sustained  a  motion  of  the  appellant,  then 
made,  to  file  "an  amended  second  paragraph  of  complaint,'^ 
and  thereupon  the  appellant  filed  a  pleading  in  a  single 
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paragraph,  which  therein  purported  to  be  ''his  amended 
second  paragraph  of  complaint"  filed  by  him  *T)y  leave  of 
court  first  had  and  obtained."  The  trial  of  an  issue 
formed  by  an  answer  in  denial  of  this  complaint  resulted 
in  a  verdict  for  the  appellee,  on  which  judgment  was  ren- 
dered accordingly. 

The  only  supposed  error  presented  by  the  appellant  in 
argument  here  is  that  of  carrying  the  demurrer  back  and 
sustaining  it  to  the  complaint. 

At  the  time  leave  was  granted  and  the  pleading  was 
filed  thereunder,  there  was  not,  and  there  had  not  been, 
any  second  paragraph  of  the  complaint,  and  therefore  the 
"second  paragraph  of  complaint"  could  not  be  amended. 
There  was  a  complaint  in  one  paragraph,  a  demurrer  to 
which  had  been  sustained,  and  this  was  the  only  complaint 
that  could  be  amended,  and  the  only  complaint  for  the 
amendment  of  which  the  court  could  grant  leave,  and  the 
leave  granted  must  be  regarded  as  having  been  intended  by 
the  court  as  leave  to  amend  the  original  complaint.  This 
complaint  filed  under  such  leave,  purporting  to  be  an 
amended  complaint,  must  be  taken  and  regarded  by  us  as  an 
amended  complaint,  and,  being  so  considered,  it  must  be 
r^arded  as  an  amendment  of  the  complaint  originally 
filed.  When  a  demurrer  to  a  complaint  has  been  sustained, 
and  afterward  an  amended  complaint  is  filed,  the  original 
no  longer  constitutes  a  proper  part  of  the  record  on  appeal, 
and  the  error,  if  any,  in  sustaining  the  demurrer  must  be 
treated  as  waived.  §§345,  662  Bums  1901;  State,  ex 
reL,  V.  Jackson,  142  Ind.  259 ;  Hedrick  v.  Whitehorn,  145 
Ind,  642. 

Judgment  affirmed. 
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Small  t;.  Finch. 

[No.  4,814.    Filed  April  10,  1908.  ] 

ExBOunON. — TnsHhOion  of  Action  for  Pogsession  of  Property, — DismisMl. 
— Notice. — Replevin, — ^An  answer  in  a  Bnit  in  replevin  to  recover 
I>068e8sion  of  certain  personal  property  in  the  hands  of  an 
officer  nnder  execution,  alleging  that  plaintiff  brought  suit 
for  the  possession  of  the  jxroperty  so  seized  on  execution,  but  dis- 
missed the  same,  is  not  bad  for  failure  to  allege  that  notice  was 
served  upon  the  execution  defendant  upon  the  seizure  of  the  goods 
as  required  by  ^1618  Bums  1901,  since  the  suit  to  try  the  right  of 
property  dispensed  with  the  statutory  notice,  and  her  failure  to 
prosecute  the  same  to  final  judgment  with  reasonable  diligence 
constitutes  a  bar  to  any  action  against  the  officer  or  the  purchaser 
of  such  property  on  account  of  the  same. 

From  8t  Joseph  Circuit  Court ;  W.  A.  Funky  Judge. 

Action  by  Mary  E.  Small  against  Walter  Finch.    From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

E.  A.  Howard f  for  appellant. 

A,  N.  Oraham  and  C.  N.  Crabillj  for  appellee. 

Robinson,  J. — Appellant  brought  suit  in  replevin 
against  appellee  Finch,  a  constable,  and  one  Henry  Mart- 
ling  to  recover  possession  of  certain  personal  property. 
Martling  filed  an  answer,  designated  a  "plea  in  abatement," 
disclaiming  any  interest  in  the  property,  that  it  had  never 
been  in  his  possession  or  under  his  control,  that  he  did  not 
assume  control  of  the  writ  or  direct  its  execution,  that  the 
property  was  seized  by  the  ofiicer  by  virtue  of  the  writ 
alone;  and  the  action  as  to  him,  was,  in  effect,  dismissed. 
Finch  answered  that  on  April  25,  1901,  he  was,  and  still 
is,  a  constable;  that  on  that  day  a  justice  of  the  peace 
delivered  to  him  a  writ  of  restitution,  commanding  him  to 
put  Martling  in  possession  of  certain  premises,  and  to 
remove  therefrom  one  W.  H.  Small,  and  to  make  of  the 
goods  of  Small  a  named  sum,  for  which  Martling  had 
judgment ;  that  by  virtue  of  the  writ  he  levied  on  and  seized 
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as  the  goods  of  Small  certain  described  personal  property, 
and  made  due  return  thereof;  that  on  June  28,  1901,  the 
day  on  which  the  property  was  seized  under  the  writ,  ap- 
pellant, the  wife  of  W.  H.  Small,  filed  her  verified  com- 
plaint before  the  justice  who  issued  the  writ  of  restitution, 
making  Martling  and  Finch  defendants,  and  averring  that 
on  June  2&,  1901,  by  virtue  of  an  execution  issued  before 
that  time  by  such  justice  to  Finch  as  constable,  in  favor 
of  Martling  and  against  the  property  of  W.  H.  Small,  the 
constable  levied  upon  and  seized  certain  described  personal 
property  (the  same  property  described  in  the  complaint  in 
this  action).  She  further  averred  that  at  the  time  this 
property  was  her  individual  property.  The  answer  further 
alleges  that  Martling  and  Finch  were  duly  summoned,  and 
appeared  to  defend  the  action  on  the  day  it  was  set  for 
trial,  but  that  the  justice,  upon  the  affidavit  of  Martling, 
having  required  the  plaintiff,  a  nonresident,  to  give  bond 
for  costs,  she  thereupon  dismissed  her  action.  The  answer 
further  alleges  that  that  complaint  was  sufficient  to  try  the 
right  of  property  under  the  statute;  that  the  property 
described  therein  is  the  same  property  described  in  the 
complaint  in  this  action;  that  she  did  not  prosecute  such 
suit,  but  dismissed  the  same  without  any  fault  of  this  ap- 
pellee. Overruling  a  demurrer  to  this  answer  is  the  only 
question  argued. 

The  only  argument  against  this  paragraph  of  answer  is 
that  it  does  not  appear  that  the  appellee  ever  served  appel- 
lant with  the  notice  required  by  §1613  Bums  1901,  and 
the  case  of  Patterson  v.  Snow,  24  Ind.  App.  572,  is  cited. 
Upon  this  point  that  case  simply  holds  that  the  fact  that  the 
party  had  actual  notice  of  the  seizure  did  not  dispense  with 
the  required  statutory  notice,  and  the  rights  of  the  party 
claiming  the  property  could  not  be  barred,  under  the  statute, 
unless  he  failed  to  respond  to  the  statutory  notice.  In  the 
case  at  bar,  appellant  not  only  knew  of  the  seizure,  but  had 
instituted  proceedings  against  the  officer  to  try  the  right  of 
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property  under  the  slatute.  On  the  day  the  property  was 
seized,  and  under  the  provisions  of  the  statute,  she  instituted 
proceedings  asserting  her  claim  to  the  property.  She  did 
have  actual  notice  of  the  seizure,  and  while  she  could  not  be 
required  to  act  upon  such  notice,  yet  she  might  do  so,  and 
she  did  do  so,  and  asserted  her  claim  to  the  property  under 
the  statute.  She  voluntarily  did  all  she  would  have  been 
required  to  do  had  the  statutory  notice  been  given,  and,  hav- 
ing instituted  the  proceedings,  the  statute  (§1614  Bums 
1901)  provides  that  her  failure  to  prosecute  the  same  to 
final  judgment  with  reasonable  diligence  is  a  bar  to  any 
action  against  such  ofiicer  or  the  purchaser  of  such  property 
on  account  of  the  same.  The  object  of  the  notice  is  to  call 
the  attention  of  the  party  to  the  specific  property  seized, 
and,  while  no  action  is  required  unless  the  statutory  notice 
is  given,  yet  the  officer  is  no  less  entitled  to  the  protection 
the  statute  gives  him  because  of  the  fact  that  the  action  is 
vohmtarily  begun  under  the  statute.  Wright  v.  Shelt,  19 
Ind.  App.  1;  Firestone  v.  Mishler,  18  Ind.  439;  Patterson 
V.  Snow,  supra;  §§1597-1614  Burns  1901. 
Judgment  affimted. 


Equitable  Trust  Company  of  New  London  v. 

Milligan. 

[No.  8.815.    Filed  Jannary  6,  1908.    Rehearing  denied  Febmary  4, 

1908.    Transfer  denied  April  10,  1908.] 

Vendor  and  Purohaser. — FaUure  of  Title, —  Boundarien. —  Oaveat 
Emptor. — ^Where  a  vendor  in  possession  and  claiming  to  be  the 
owner  of  a  tract  of  land,  pointed  out  the  lines  and  comers  there- 
of to  a  prospective  purchaser  and  thereby  induced  him  to  pur* 
chase  the  same  at  an  agreed  price,  and  after  the  delivery  of  the 
deed  and  the  payment  of  the  purchase  money  it  was  discovered 
that  the  deed  did  not  cover  the  entire  tract  so  pointed  out  and 
described,  and  that  the  vendor's  title  did  not  cover  the  en- 
tire tract,  the  purchaser  may  recover  the  pro  rata  value  of  the 
X>ortion  of  real  estate  omitted  from  the  deed,    pp,  Sl^ZS. 
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VsNBOR  AND  PuBOHASBR. — Contract, — Merger. — Evidence. — ^Where  a 
▼endor  pointed  out  the  bonndaries  of  a  tract  of  land  to  a  pniohaser 
and  afterwards  executed  a  de^  which  did  not  cover  the  entire 
tract  so  pointed  ont,  oral  evidence  of  the  statements  made  by  the 
vendor  is  admissible  to  show  that  the  deed  did  not  cover  the 
entire  tract  purchased,    p.  B4. 

Judgment. — Clerical  Error. — Appeal, — ^A  judgment  for  damages  for 
failure  of  title  to  a  portion  of  real  estate  purchased  by  plaintiff 
will  not  be  reversed  because  of  an  error  of  forty-five  square  feet 
in  the  calculation  of  the  number  of  square  feet  omitted  .from  the 
description  in  the  deed,  where  the  value  of  the  land  so  omitted 
was  found  in  the  aggregate,  and  not  per  square  foot,    p,  S5, 

From  the  Superior  Court  of  Marion  County;  J.  L. 
McMasteTy  Judge. 

Action  by  Harry  J.  Milligan  against  the  Equitable 
Trust  Company  of  New  London.  From  a  judgment  for 
plaintifiy  defendant  appeals.    Affirmed. 

D.  M.  Bradbury  and  F,  W.  BcUlenger,  for  appellant. 
JJ.  J.  MUligany  for  appellee. 

RoBY,  C.  J. — Action  by  appellee  against  appellant.  Spe- 
cial finding  of  facts  and  conclusions  of  law  thereon.  Judg- 
ment for  $1,391.4:5.  It  appears  from  the  special  findings 
that  appellant  was  in  possession,  claiming  ownership,  of 
that  part  of  outlot  eighty-two,  in  the  city  of  Indianapolis, 
designated  on  the  following  plat  by  the  letters  E,  H,  D,  B. 


OaL. 
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Appellee  was  shown  the  land  by  a  real  estate  agent,  rep- 
resenting appellant,  who  stated  to  him  that  the  lot  was  60 
feet  wide  on  Washington  street  and  135  feet  deep,  and  that 
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the  south  boundary  was  the  line  of  the  railroad  right  of 
way.  He  called  attention  to  this  boundary  as  an  induce- 
ment for  the  appellee  to  purchase,  and  stated  that  by  reason 
of  the  lot  abutting  upon  the  railroad  it  had  an  additional 
value.  Appellee  had  no  other  information,  and  believed 
and  relied  upon  such  statements.  The  agent  acted  honestly, 
and  without  fraudulent  purpose.  Appellant^s  title  was 
based  upon  a  mortgage  foreclosure.  It  furnished  appellee 
an  abstract  the  description  in  which  followed  the  de- 
scription carried  through  the  proceedings.  The  title,  as 
shown  by  the  abstract,  proving  satisfactory,  appellee  pur- 
chased the  land,  as  he  supposed,  included  in  the  tract  above 
designated,  receiving  a  deed  therefor  with  special  covenants 
amounting  to  a  quitclaim,  in  which  the  description  con- 
tained in  the  abstract  was  inserted.  lie  took  possession 
thereunder,  and  paid  the  agreed  price  of  $16,600.  Some 
six  months  later  he  discovered  that  the  land  described  in 
such  deed,  and  the  only  part  of  said  lot. to  which  appellant 
had  any  record  title,  was  the  tract  designated  on  the  plat 
by  the  letters  A,  C,  E,  H ;  leaving  that  portion  of  said  lot 
designated  by  the  letters  A,  B,  C,  D,  undisposed  of.  Ap- 
pellant, as  well  as  its  agent,  believed  that  the  description 
contained  in  the  deed  covered  the  entire  tract. 

The  court  found  specially  that  at  the  time  of  the  purchase 
appellant  was  in  possession  of  both  brick  buildings  upon 
said  lot  in  their  entirety,  and  of  the  tract  designated  on 
the  cut  by  the  letters  S,  C,  D,  T,  but  that  there  was  no 
evidence  of  possession  by  anyone  of  the  triangular  tract 
south  of  the  building  and  designated  by  the  letters  B,  T, 
V,  W,  Y,  X.  It  was  further  found  that  appellant  and  its 
grantor  and  its  grantee,  the  appellee,  did  hold  adverse  and 
continuous  possession  of  all  said  lot  except  the  last-men- 
tioned portion  thereof  for  more  than  twenty  years  prior  to 
the  commencement  of  the  action ;  that  appellee  took  posses- 
sion thereof,  claiming  the  same  as  of  right  by  virtue  of  his 
^deed  from  appellant ;  that  the  tract  last  mentioned,  imme- 
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diately  south  of  the  building,  had  been  vacant  during  all 
the  time  covered  by  the  findings  until  after  the  conveyance 
to  appellee,  sometime  after  which  he  executed  a  quitclaim 
deed  to  a  third  party  for  a  portion  thereof,  having  in  the 
meantime  procured  a  quitclaim  deed  for  the  entire  lot 
from  appellant's  grantor,  who  had  no  title  to  convey. 
It  is  further  found  that  the  evidence  fails  to  show 
who  has  record  title  to  the  land  south  of  the  line  AC, 
but  that  it  was  not  held  by  appellant  The  value  of 
the  entire  tract  was  found  to  be  $16,500;  the  value  of  that 
portion  described  in  the  deed  $14,500 ;  the  triangular  piece 
south  of  the  building  $950.  The  conclusions  of  law  were 
that  the  appellee  was  entitled  to  recover  the  value  of  the  last- 
mentioned  portion  of  the  lot  with  six  per  cent,  interest  from 
the  date  of  the  conveyance,  amounting  to  $1,391.45,  for 
which  sum  judgment  was  rendered,  this  appeal  being  taken 
therefrom* 

The  rule  that  the  pleading  must  be  good  upon  the  theory 
adopted  by  the  pleader  has  been  frequently  stated.  Miller 
V.  Miller,  17  Ind.  App.  605.  Determining  the  theory  of  the 
complaint  from  the  facts  stat-^d  therein,  and  not  from  the 
statements  or  admissions  of  the  parties,  as  seems  to  be  re- 
quired (American  Wire  Xail  Co.  v.  Connelly,  8  Ind. 
App.  398),  and  construing  the  complaint  liberally  (§379 
Bums  1901),  the  complaint  is  held  to  state  facts  sufficient 
to  constitute  a  cause  of  action. 

''If  a  person  sell  real  estate  simply  by  the  description 
contained  on  the  face  of  his  title  papers,  he  is  not  account- 
able for  its  location,  its  lines,  etc. ;  but  if  he  undertake  to 
point  out  to  the  purchaser  the  lines,  or  the  place  where  it 
lies,  or  its  improvements,  he  does  it  at  his  peril.  If  he 
make  a  mistake  it  is  at  his  own  loss.  The  rule  caveat  empf 
tor  can  not  apply.  When  the  vendor  undertakes  to  point 
out  and  show  the  particular  premises,  the  lines,  the  im- 
provements, etc.,  to  the  vendee,  the  law  implies  a  warranty 
that  he  is  pointing  out  and  showing  the  true  and  identicaf 
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premises,  lines,  improvements,  etc.,  that  he  is  selling;  and 
if  he  make  a  mistake  he  must  be  accountab^p."  Cowger 
V.  Gordon,  4  Blackf.  110;  Port  v.  Williams,  6  Ind.  219; 
Campbell  v.  Frankem,  65  Ind.  591. 

"He  who  sells  property  on  a  description  given  by  him- 
self, is  bound  to  make  good  that  description;  and  if  it  be 
untrue  in  a  material  point,  although  the  variance  be  occa- 
sioned by  a  mistake,  he  must  still  remain  liable  for  that 
variance.''  McFerran  v.  Taylor,  3  Crarich  270,  2  L.  Ed. 
436. 

Appellant  contends  that  Cowger  v.  Cordon,  supra,  and 
Campbell  v.  Franhem,  supra,  were  incorrectly  decided.  The 
cases  have  not  been  overruled,  and  are,  therefore,  followed. 
The  criticism  made  upon  them  is  that  the  contract  between 
the  parties  having  been  reduced  to  writing,  previous  oral 
negotiations  are  merged  therein,  and  that  the  terms  of  the 
agreement  can  not  be  made  to  appear  otherwise  than  by 
reference  to  the  writing.  The  general  proposition  is  well 
settled,  but  it  does  not  prevent  proof  of  collateral  independ- 
ent parol  agreements  between  the  parties  prior  to  or  con- 
temporaneous with  the  time  of  the  writing,  while  fraud  and 
mistake  may  always  be  shown.  The  doctrine  of  merger  in 
nowisjB  applies  to  them.  Allen  v.  Lee,  1  Ind.  58,  48  Am. 
Dec.  352 ;  Page  v.  Lashley,  15  Ind.  152 ;  Carver  v.  Louth- 
ain,  38  Ind.  530;  Maris  v.  lies,  3  Ind.  App.  579;  Tyler 
V.  Anderson,  106  Ind.  185. 

Facts  averred  are  sufficient  to  show  payment  of  money 
made  under  a  mistake  of  fact,  induced  by  vendee.  Solinger 
V.  Jewitt,  25  Ind.  479,  87  Am.  Dec.  372;  Fleetwood  v. 
Brown,  109  Ind.  567;  Tyler  v.  Anderson,  106  Ind.  185; 
Hays  V.  Hays,  126  Ind.  92,  11  L.  R.  A.  376. 

WTiere  there  is  partial  failure  of  title,  the  damages  re- 
coverable bear  the  same  proportion  to  the  whole  purchase 
money  as  the  value  of  the  part  to  which  title  fails  bears  to 
the  value  of  the  whole  property.  First  Nat.  Bank  v.  Col- 
ter, 61  Ind.  153;  American  Cannel  Coal  Co.  v.  Seitz,  101 
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Ind,  182 ;  Moorehead  v.  Davis,  92  Ind.  303 ;  Hoot  v.  Spade, 
20  Ind.  326 ;  Mooney  v.  Burchard,  84  Ind.  285. 

The  burden  was  upon  the  appellee.  The  finding  shows 
that  as  to  the  tract  south  of  the  building  (B,  T,  V,  W,  X, 
Y)  he  received  no  title  either  by  deed  op  possession.  As 
to  the  residue  of  the  land  south  of  the  deed  line  AC,  he 
did  receive  possession  from  appellant.  Whether  he  thereby 
acquired  title  or  not  is  not  determinable  from  the  record. 
The  judgment  is  correctly  based  upon  the  failure  of  title 
to  that  part  of  the  tract  south  of  the  building  above  re- 
ferred to. 

A  further  question  is  made  upon  the  motion  for  a  new 
triaL  Appellant's  counsel  contend  that  the  dimensions  of 
the  tract  referred  to  show  that  its  area  is  incorrectly  esti- 
mated. The  area,  as  stated  in  the  findings  and  as  shown 
•by  the  testimony  of  the  only  witness  who  testified  upon 
the  subject,  was  397  square  feet.  Appellant's  counsel  state 
that  its  true  area  is  315.75  square  feet,  supporting  the  asser- 
tion with  elaborate  computation  which  should  have  been 
presented  to  the  trial  judge.  The  actual  error  in  the  com- 
putation is  less  than  forty-five  square  feet,  and,  in  view  of 
the  finding  that  the  value  of  the  tract  was  $950,  we  are  not 
disposed  to  direct  a  new  triaL 

Judgment  affirmed. 


Utter  et  al.  v.  Kersey  et  al. 

[No.  8,814.    Filed  April  21,  1903.  ] 

Appeal  and  Error. — Death  of  Appellee. — Sybstitution  of  Parties,-- 
Where  appellee  died  pending  an  api)eal  from  a  judgment  setting 
aside  a  deed  by  which  she  conyeyed  her  life  estate  in  certain 
lands,  the  appeal  can  not  be  proeecuted  against  her  heirs,  under 
^648  Bums  1901,  by  substituting  them  as  parties,    pp.  26-28. 

Sams. — DeaJth  of  Appellee. — Suhsiilution  of  Parties. — ^The  heirs  of  one 
who  died  pending  an  appeal  from  a  judgment  setting  aside  a 
deed  by  which  the  latter  conveyed  her  life  estate  in  certain  real 
estate  are  not  proper  persons  to  be  substituted  as  appellees,  under 
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Soft  br  Elizabeth  Kersey  a^i:r^  SaE.cvI  J.  Urter  and 

otiiers  to  cancel  a  deeL     Fr»''ni  a  Jidgiii^iit  f  r  jLiintiiE. 

defen*laiits  ar-pealrd  and  j-^rAl^z  the  aj-T^al  plaintidT 

died*  and  her  heirs  were  «n&?t:ta:ed  as  appellees.    Apf-ml 

dismissed. 

E.  P.  Hammond^  IT-  Fl  S'.uart^  D.  IT.  Siro'^'^-^  ar.-i  S.  JT- 
Halston^  for  appellants. 

J?.  P.  Daridfonj  ARen  Bo>j.ld$,  A.  J.  SfuV-j  ^kvA  Jl  A 
Skdhy.  for  appellees. 

Hf^TLET,  J- — ^This  eaTja«r  was  tran«ff?rnKl  to  this  CoTirt 
from  the  Supreme  Court.  TlKf  ar-tion  was  commence«J  by  ^ 
one  Elizabeth  Kersey  against  apfiellant«  to  cancel  and  set 
aside  a  deed  bv  which  fehe  had  cr^nvc^f^l  her  life  estate  in 
certain  lands.  Elizabeth  Kersr-y  was  the  sole  plaintiff  in 
the  action,  and  demanded  no  other  interest  or  title  in  the 
land  other  than  a  life  estate,  and  a.*?kf;d  no  other  or  different 
lelief  than  that  her  deerl  be  canceled  and  her  title  to  the 
life  estate  be  quieted*  The  trial  rrrsulted  in  a  judgment  and 
decree  canceling  the  deed,  and  giving  her  the  right  of  pos- 
session of  the  land  during  her  lifetime.  The  defendants 
to  this  action  appealed  from  the  judgment  against  them. 

Since  the  filing  of  the  transcript  on  appeal  the  said  Eliz- 
abeth KcrfKjy  has  died.  The  submission  of  the  appeal  was, 
upon  the  motion  of  the  appellant^),  set  aside,  and  they  were 
permitted  ix)  Hul>stitute  as  appellees  the  heirs  of  Elizabeth 
Kersey.  Tlic  siilmtituted  appellees  have  moved  to  dismiss 
the  appeal  aH  t^i  thern,  because  they  are  not  proper  parties 
in  anj  capacity,  having  no  interest  whatever  in  the  subject- 
matter,  and  protesting  that  they  should  not  be  compelled  to 
df^fend  a  judgment,  the  reversal  or  affirmance  of  which  is 
of  no  consequence  to  them  in  any  way. 
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We  make  no  further  statement  of  the  pleadings,  nor  of 
the  facts  found  by  the  trial  court  upon  which  the  judgment 
was  based,  because  we  are  convinced  that  the  names  of  the 
substituted  appellees  ought,  upon  their  motion,  be  stricken 
from  the  docket,  and  the  appeal  dismissed.  By  §648  Bums 
1901  it  is  provided:  "In  case  of  the  death  of  any  or  all 
the  parties  to  a  judgment  before  an  appeal  is  taken,  an  ap- 
peal may  be  taken  by,  and  notice  of  an  appeal  served  upon, 
the  persons  in  whose  favor  and  against  whom  the  action 
might  have  been  revived,  if  death  had  occurred  before  judg- 
ment/' Under  this  section  of  the  statute,  this  appeal  could 
not  be  prosecuted  against  the  substituted  appellees,  (1) 
because  Elizabeth  Kersey  did  not  die  before  the  appeal  was 
taken,  and  (2)  her  heirs  were  not  "persons  in  whose  favor 
and  against  whom  the  action  might  have  been  revived,  if 
death  had  occurred  before  judgment."  This  action  having 
solely  to  do  with  the  life  estate  of  Elizabeth  Kersey,  her 
death  casts  nothing  upon  her  heirs ;  and  it  must  be  assumed 
that  where  it  is  provided  by  the  statute  that,  upon  the  death 
of  a  party,  his  heirs  or  personal  representatives  may  be 
substituted,  it  can  only  occur  in  cases  where  the  heirs  or 
personal  representatives  succeed  to  the  interest  in  the  sub- 
ject-matter of  the  action,  and  most  certainly  not  in  cases 
where  the  action  abates  with  the  death  of  the  plaintiff,  and 
nothing  passed  to  the  heirs.  It  is  further  provided  by  our 
statute  (§649  Bums  1901)  :  "The  death  of  any  or  all  the 
parties  shall  not  cause  the  proceedings  to  abate;  but  the 
names  of  the  proper  persons  being  substituted,  upon  consent 
or  upon  notice,  the  cause  may  proceed."  The  heirs  of  Eliz- 
abeth Kersey  are  not  the  proper  persons.  The  affirmance 
of  the  judgment  would  be  of  no  benefit  whatever  to  them. 
If  this  judgment  were  reversed,  there  could  be  no  judgment 
against  them  for  costs ;  and,  if  reversed  and  remanded,  this 
action  could  not  be  prosecuted  in  the  trial  court  in  the 
names  of  these  substituted  appellees.  It  necessarily  follows 
that  if  the  cause  could  not  be  prosecuted  in  the  trial  court 
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by  the  substituted  appellees,  an  appeal  could  not  be  prose- 
cuted against  them  here.  In  an  action  of  this  kind,  we  do 
not  see  how  a  court  could  render  a  valid  judgment  of  any 
kind  against  the  heirs  of  Elizabeth  Kersey.  If  appellants 
are  placed  in  the  best  possible  position,  and  the  action  of 
Elizabeth  Kersey  to  cancel  the  deed  defeated,  and,  follow- 
ing this  action,  she  is  held  liable  for  the  rental  value  of  the 
land  during  the  time  she  kept  appellants  out  of  possession, 
this  rental  value  would  be  a  general  debt  against  her  estate. 
It  would  be  a  claim  against  the  administrator  of  her  estate, 
and  must  be  so  collected,  or  not  at  all.  Neither  the  heirs 
nor  remainder-men  could  be  held  for  such  a  claim. 

The  names  of  the  substituted  appellees  are  stricken  from 
the  docket,  and  the  appeal  is  dismissed. 


Union  Life  Insurance  Company  op  Indiana 

V.  Jameson. 

[No.  4,316.    Piled  April  21,  1908. )  . 

Inburanoe. — Evidence, — Ansiver  Not  Responsive  to  Question, — Where  a 
pbyaiciaii  as  a  witness  in  an  action  on  an  insurance  policy  had 
stated  that  by  alcoholiam  he  meant  the  excessiye  use  of  alcohol, 
or  beyerages  containing  alcohol,  an  answer  to  the  question, 
whether  the  effects  produced  by  alcohol  were  easily  observed 
under  circumstances  of  that  kind,  that  in  excessiye  alcoholism 
they  are  easily  observed,  was  properly  stricken  out,  the  same  not 
being  responsive  to  the  question,    p,  SO. 

Same. — Evidence, — Harmless  Error. — ^Where  insured  agreed  in  his  ap- 
plication not  to  use  intoxicating  liquor  to  excess  and  not  to 
practice  any  i)emicious  habit  that  obviously  tends  to  shorten 
life,  the  refusal  of  the  court  to  permit  a  medical  expert  to  state 
whether  he  regarded  the  habitual  use  of  intoxicating  liquor  to 
excess  a  pernicious  habit  was  harmless,  since  defendant  was 
not  required  to  show  both  the  use  of  liquor  to  excess  and  some  per- 
nicious habit  to  constitute  a  violation  of  the  contract,    pp,  SO,  SI, 

Samb. — Evidence, — ^Where  defendant  in  an  action  on  an  insurance 
policy  introduced  a  witness  who  testified  that  he  had  worked  at 
the  same  place  with  insured,  and  had  seen  him  drink  liquor,  and 
had  seen  him  drunk,  there  was  no  harmful  error  in  permitting 
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the  witneflB  to  testify  on  crow-examinatioa  as  to  oomplaints  he 
made  to  witness  of  pains  in  his  head  and  chest,    p.  SI. 

Insurasce. — Insirueiion, — Construction  of  Contract. — An  instmction  in 
an  action  on  an  insozanoe  policy  to  the  effect  tliat  snch  a  con* 
tzact  should  he  libenJlj  constmed  with  a  yiew  to  effectnate  its 
purpose  and  if  there  was  any  amhignity  in  an  interrogatory  in 
the  aiyplication  it  should  he  constmed  most  stnmgly  against  the 
company,  and  most  fayorahly  to  the  insored,  in  whose  favor  all 
donhto  shoold  he  resolred,  was  erroneons,  where  the  contract  of 
insurance  was  plain  and  nnequiyocaL    pp,  St-^S. 

Saxb. — WarrantieM, — Intoxicating  Liqwan. — /rufruc^iioiu.— Where  insured 
warranted  that  he  would  not  nse  intoxicating  liqnors  to  excess 
nor  practioe  any  pemiciooB  hahit  that  olmonsly  tended  to  shorten 
life,  and  payment  of  the  policy  was  contested  on  the  gronnd  that 
insored  drank  to  excess,  it  was  error  to  instnict  the  Jniy  that 
if  they  found  frcnn  the  nature  of  the  deceased's  employment,  and 
his  physical  condition  occasioned  therehy,  he  hecame  weak  and  ex- 
hansted«  and  was  compelled  to,  and  did,  resort  to  stimulants,  as 
he  helieved,  for  his  own  protection,  and  to  enahle  him  to  continue 
his  lahors,  and,  in  so  doing,  occasionally  drank  intoxicating 
liquon,  even  to  the  extent  of  heing  under  the  influence  thereof, 
such  indulgence  could  not  he  termed  excessive,  and  could  not  he 
urged  as  a  defense,  unless  you  further  find  that  such  indulgences 
were  excessiTe,  or  that  they  tended  to,  or  did,  shorten  his  life, 
since  the  instruction  left  it  with  insured  to  determine  for  himself 
what  would  he  an  excessire  use  of  liquors,    pp.  33,  Si. 

From  the  Superior  Court  of  Allen  County;  J.  H. 
AikeTiy  Judfi^e. 

Action  bj  James  H.  Jameson  against  the  Union  Life 
Insurance  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Allen  ZollarSy  C.  H.  Worden  and  F.  E.  Zollars,  for 
appellant. 

Wilmer  Leonard  and  Elmer  Leonard^  for  appellee. 

Robinson,  J. — Appellee  obtained  a  judgment  upon  a 
policy  of  insurance.  Overruling  a  motion  for  a  new  trial 
is  the  only  error  assigned  that  is  argued 

In  the  application  signed  by  the  insured  is  the  follow- 
ing: "I,  the  applicant  for  insurance,  hereby  declare  and 
warrant  that  I  am  not  now  afflicted  with  any  disease  or  dis- 
order, so  far  as  I  know,  and  that  I  do  not  now,  and  will 
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not,  use  intoxicating  liquors  to  excess,  nor  practice  any  per- 
nicious habit  that  obviously  tends  to  shorten  life,  and  that 
the  foregoing  application,  and  this  declaration,  together 
with  the  answers  and  explanations  made,  or  to  be  made,  to 
the  medical  examiner  'to  the  various  questions  in  parts  one 
and  two  of  this  application  and  examination  shall  consti- 
tute a  warranty,  and  shall  form  the  exclusive  and  only  basis 
of  the  contract  between  myself  and  the  Union  Life  Insur- 
ance Company  of  Indiana."  The  insured  also  made  certain 
answers  to  questions  as  follows:  "To  what  extent  do  you 
use  intoxicating  liquors  ?  (Avoid  the  use  of  the  word  *tem- 
perate,'  it  is  indefinite.)  A.  A  glass  of  beer  occasionally. 
State  full  particulars  as  to  what  your  habits  are  in  this 
respect.  A.  Very  moderate.  Have  you  ever  used  them 
to  excess,  or  to  the  extent  of  impairing  your  health? 
A.    No." 

Appellant  defended  upon  the  ground  that  after  the  date 
of  the  application,  April  28,  1899,  the  insured  used  intox- 
icating liquors  to  excess,  and  that  such  dissipation  contrib- 
uted to  his  death  October  12,  1900.  After  a  witness — a 
physician — ^had  stated  that  he  meant  by  "alcoholism"  the 
excessive  use  of  alcohol,  or  beverages  containing  alcohol, 
he  was  asked :  "Are  the  effects  produced  by  alcohol  easily 
observed  under  circumstances  of  that  kind  ?  A.  In  ex- 
cessive alcoholism  they  are  easily  observed."  There  was 
no  reversible  error  in  striking  out  this  answer.  The  answer 
is  not  responsive  to  the  question.  The  witness  had  defined 
"alcoholism"  as  the  excessive  use  of  alcohol,  and  it  was 
about  this  use  of  alcohol  that  he  is  now  asked,  and  not 
about  excessive  alcoholism.  From  the  witness'  own  defijii- 
tion  there  must  be  a  difference  between  "alcoholism"  and 
"excessive  alcoholism,"  and  the  question  was  not  concern- 
ing the  latter. 

There  was  no  reversible  error  in  refusing  to  permit  a 
medical  expert  to  state  whether,  in  his  opinion,  he  regarded 
the  habitual  use  of  intoxicating  liquor  to  excess  as  a  per- 
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nicious  habit  In  the  application  the  insured  agreed  not 
to  use  intoxicating  liquor  to  excess,  and  not  to  prac- 
tice any  pernicious  habit  that  obviously  tends  to  shorten 
life.  If  he  did  either,  he  violated  the  terms  of  his 
contract.  He  did  not  agree  not  to  use  intoxicating  liquor, 
but  did  agree  that  he  would  not  use  it  to  excess.  Appellant 
was  not  required  to  show  both  the  use  of  liquor  to  excess 
and  also  some  pernicious  habit.  If  the  proof  showed  that 
the  insured  habitually  used  intoxicating  liquor  to  excess, 
and  the  question  assumes  that  he  did,  the  terms  of  the  con- 
tract were  violated  by  the  insured,  whether  such  use  was 
shown  to  be  a  pernicious  habit  or  not.  Moreover,  as  the 
witness  testified  in  answer  to  other  questions  as  to  the  effect 
of  the  excessive  use  of  intoxicating  liquor,  we  fail  to  see 
how  there  could  be  any  harmful  error  in  not  permitting  an 
answer  to  the  question. 

A  witness  testified  on  direct  examination  that  he  worked 
at  the  same  place  with  the  insured  several  months,  and  had 
seen  h;m  drink  liquor,  and  had  seen  him  drunk.  There 
was  no  harmful  error  in  permitting  the  witness  to  testify 
on  cross-examination  as  to  complaints  made  by  the  witness 
of  pains  in  his  head  and  chest  It  was  proper  to  go  into 
the  circumstances  in  connection  with  the  alleged  intoxica- 
tion. Whether  the  insured  was  intoxicated  at  any  time, 
or  used  liquor  to  excess,  was  a  question  for  the  jury  to  de- 
termine, and  it  was  proper  for  them  to  consider  such  facts 
and  circumstances  as  would  show  the  actual  physical  con- 
dition of  the  insured  at  the  time. 

Complaint  is  made  of  the  following  instruction:  "A 
contract  of  insurance,  like  the  one  in  the  case  at  bar,  is  by 
the  court  liberally  construed  with  a  view  to  effectuate  its 
purpose.  The  language  of  the  policy  and  of  the  interrog- 
atories and  provisions  of  the  application  are  prearranged 
by  the  company.  In  its  preparation  the  insured  has  no 
part  Whatever  there  may  be  in  the  language  so  prepared 
by  the  company  which  has  any  tendency  to  defeat  the  nuun 
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purpose  of  the  contract  should  be  strictly  construed  against 
the  company.  If  there  is  any  ambiguity  in  an  interroga- 
tory propounded  to  the  applicant^  it  should  be  construed 
most  strongly  against  the  company,  and  most  favorably  to 
the  insured,  in  whose  favor  all  doubts  should  be  resolved." 
While  the  above  instruction  contains  a  correct  statement 
of  a  principle  of  the  law  governing  the  construction  of  con- 
tracts of  insurance  (Penn  Mut.  Life  Ins.  Co,  v.  Wiler,  100 
Ind.  92,  50  Am.  Rep.  769),  yet,  as  the  language  indicates, 
it  is  a  rule  for  the  guidance  of  c<5urts  in  the  construction 
of  such  contracts.  It  has  been  so  long  and  often  held  that 
it  is  the  duty  of  the  court,  and  not  the  jury,  to  construe  a 
contract  that  is  plain  and  unambiguous,  that  the  citation  of 
authorities  is  unnecessary.  The  first  sentence  in  the  in- 
struction states  a  matter  of  no  concern  to  the  jury,  and,  if 
it  had  any  effect,  the  jury  doubtless  inferred  that  they 
should  give  the  contract  a  liberal  construction.  It  may  be 
the  fact,  also,  that  the  language  of  the  policy  and  the  pro- 
visions of  the  application  were  prearranged  by  the  com- 
pany, and  that  in  the  preparation  of  the  policy  the  insured 
had  no  part,  but  there  was  no  evidence  to  that  effect.  Had 
these  been  material  facts  in  appellee's  case,  an  instruction 
could  not  assume  their  truth,  where  they  were  not  only  not 
proved,  but.  about  which  no  testimony  was  offered^  But 
in  the  concluding  part  of  the  instruction,  that,  "if  there  is 
any  ambiguity  in  an  interrogatory  propounded  to  the  appli- 
cant, it  should  be  construed  most  strongly  against  the  com- 
pany, and  most  favorably  to  the  insured,  in  whose  favor  all 
doubts  should  be  resolved,"  it  is  left  to  the  jjiiry  to  determine 
whether  there  is  any  ambiguity  in  the  interrogatories  asked 
the  applicant ;  and,  if  there  is,  they  are  told  how  they  should 
then  construe  it.  We  fail  to  see  how  the  jury  could  other- 
wise imderstand  the  instruction,  than  that  they  were  to 
construe  the  contract,  and  that  this  construction  should  be 
made  according  to  certain  rules.  It  is  not  claimed  that  the 
contract  is  ambiguous.     No  attempt  was  made  to  explain 
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any  supposed  ambiguity.  As  the  contract  was  plain  and 
unequivocal,  it  was  error  to  leave  its  construction  to  the 
jury.  See  Masons,  etc.,  Assn.  v.  Brockmauj  20  Ind.  App. 
206;  Dixon  v.  Duke,  85  Ind.  434;  Louthain  v.  Miller,  85 
Ind.  161;  Dutch  v.  Anderson,  75  Ind.  35. 

Complaint  is  also  made  of  the  sixteenth  instruction :  "If 
you  find  from  the  evidence,  that  from  the  nature  of  the 
deceased's  employment,  and  his  physical  condition  occa- 
sioned thereby,  if  it  were  so  occasioned,  he  became  weak 
and  exhausted,  and  was  compelled  to,  and  did,  resort  to 
stimulants,  as  he  believed,  for  his  own  protection,  and  to 
enable  him  to  continue  his  labors,  and,  in  so  doing,  occa- 
sionally, or  at  times,  drank  intoxicating  liquors  even  to  the 
extent  of  being  under  the  influence  thereof,  such  indulgence 
could  not  be  termed  excessive,  and  could  not  be  urged  as 
a  defense  to  this  action,  unless  you  further  find  from  the 
evidence  that  such  indulgences  were  excessive,  or  that  they 
tended  to,  or  did,  shorten  his  life."  This  instruction  is 
erroneous.  If  the  jury  understood  it  to  mean — and  we 
think  they  would  so  understand  the  language  used — that 
the  insured  might  use  intoxicating  liquors  to  any  extent 
that  he  believed  necessary  for  his  own  protection,  and  to 
enable  him  to  continue  his  labors,  it  left  it  with  the  insured 
tc  determine  for  himself  what  would  be  an  excessive  use 
of  liquors.  The  contract  was  violated  if  he  used  intoxicat- 
ing liquor  to  excess,  and -to  say,  in  eflFcct,  that  he  might 
make  such  use  of  liquors  as  he  believed  for  his  own  pro- 
tection is  to  annul  that  part  of  the  contract.  Moreover,  the 
instruction  is  contradictory.  It  tells  the  jury  that  if  they 
find  the  physical  condition  of  the  insured  was  such  that 
he  resorted  to  stimulants,  as  he  believed,  for  his  own  pro- 
tection, and  to  continue  his  labors,  and  at  times  drank  liq- 
uors, even  to  the  extent  of  being  under  the  influence 
thereof,  such  indulgence  could  not  be  termed  oxoesflivo,  and 
would  not  be  a  defense  unless  they  found  such  indulg- 
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ences  were  excessive,  or  that  they  tended  to,  or  did, 
shorten  life;  that  is,  while  the  court  attempts  to  designate 
what  indulgences  would  not  be  excessive,  it  leaves  it  with 
the  jury  to  say  whether  these  same  indulgences  were  ex- 
cessive. He  had  said,  by  a  promissory  warranty,  that  he 
would  not  use  intoxicating  liquors  to  excess,  nor  practice 
any  pernicious  habit  that  obviously  tended  to  shorten  life. 
If  he  did  either  he  avoided  the  policy.  The  instruction  was 
contradictory,  and  could  have  no  other  tendency  than  to 
mislead  the  jury,  or  leave  them  in  doubt  as  to  what  the 
law  applicable  to  the  case  was.  See  McEntire  v.  Brown, 
28  Ind.  347 ;  Somers  v.  Pumphrey,  24  Ind.  231 ;  Summer- 
lot  V.  Hamilton,  121  Ind.  87;  Union  Cent.  Life  Ins.  Co. 
v.  Hollowell,  14  Ind.  App.  611 ;  Kirland  v.  State,  43  Ind. 
146,  13  Am.  Rep.  386 ;  Toledo,  etc.,  R.  Co.  v.  Shuckman, 
50  Ind.  42 ;  Wenning  v.  Teeple,  144  Ind.  189 ;  Pittsburgh, 
etc.,  B.  Co,  V.  Noftsger,  148  Ind.  101.  See,  also.  North- 
western, etc.,  Assn.  v.  Bodurtha,  23  Ind.  App.  121,  77 
Am.  St.  414. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's  motion  for  a  new  trial. 


State,  .EX  rel,  Ross,  v.  Anderson. 

[No.  4,646.    Filed  April  22,  1903.  ] 

Corporations.  ^JK«?<«)n<. — Right  of  Stockholder  to  Vote. — ^The  pro- 
vision of  §3425  Bnms  1901,  that  each  stockholder  sliall  have  one 
vote  for  each  share  owned  and  held  by  him  for  ten  days  previous 
to  the  meeting  of  the  corporation,  and  of  §5055  Bums  1901,  that 
each  share  shall  entitle  the  owner  to  one  yote,  are  not  merely 
directory,  bnt  are  express  reservations  from  granted  powers,  secur- 
ing to  the  stockholder  an  important  and  valuable  right,    pp,  38-46. 

Same. — Officers, — Election. — Provisions  in  the  articles  of  association 
of  a  corporation,  organized  under  the  statute  of  this  State  regu- 
lating the  organization  of  manufacturing  and  mining  companies, 
that  the  affairs  of  the  association  shall  always  be  managed  by  a 
certain  named  board  of  directors,  unless  they  shall  become  inca- 
pacitated, resign  or  die,  and  that  certain  named  persons  shall 


XOVEMBER  TERM,  1902— Vol.  31.  35 

State,  ex  rel.,  v,  Anderson. 

hold  the  other  offices  of  the  company  so  long  as  thej  shall  remain 
shareholders,  nnless  they  shall  become  incapacitated,  resign  or 
die,  are  in  contravention  of  the  statute  providing  for  the  annual 
election  of  officers,  and  are  inoperatiye  and  void,    pp,  S8-46. 

Prom  Randolph  Circuit  Court ;  A.  0.  Marshy  Judge. 

Action  by  the  State,  on  the  relation  of  Melissa  J.  Ross, 
against  Edwin  A.  Anderson.  From  a  judgment  in  favor 
of  defendant,  relatrix  appeals.    Affirmed, 

Theodore  Shockney  and  J.  A.  Shockney^  for  appellant. 
J.  S.  EngUy  F.  S.  Caldwell  and  W.  O,  Parry ^  for  appellee. 

BuLCK,  P.  J. — In  a  verified  complaint  or  information 
on  the  relation  of  Melissa  J.  Ross  against  Edwin  A  Ander- 
son, the  appellee,  it  was  claimed  that  he  had  usurped  her 
office  of  director  of  a  corporation  organized  under  the  laws 
of  this  State,  the  Ross  Carriage  Manufacturing  Company, 
and  also  her  office  of*  bookkeeper  of  that  company ;  and  the 
appellant  sought  a  decree  declaring  the  establishment  of  the 
right  of  the  relatrix  to  each  of  said  offices^  and  a  judgment 
for  damages  for  being  kept  out  of  them.  The  appellant's 
demurrer  to  the  answer  of  appellee  was  overruled,  and  this 
ruling  is  alone  assigned  as  error. 

The  answer  showed:  That  the  company  was  organized 
as  a  corporation,  pursuant  to  the  statutes  of  this  State, 
regulating  the  organization  of  manufacturing  and  mining 
companies,  October  23,  1899,  and  thereafter  had  been,  and 
still  was,  doing  a  manufacturing  business  at  Union  City, 
ludiana;  that  at  its  organization  the  stockholders  adopted 
articles  of  association,  and  among  the  articles  those  num- 
bered five  and  six  are  as  follows:  "Article  5.  The  pru- 
dential affairs  of  this  association  shall  always  be  managed 
by  a  board  of  directors  to  consist  of  Edwin  A.  Anderson, 
Oliver  M.  Downard,  George  W.  Ross,  and  Melissa  J.  Ross, 
unless  they  shall  become  incapacitated,  resign,  or  die;  in 
either  of  which  events  the  successor  or  successors  shall  be 
elected  from  among  the  stockholders  of  said  association  on 
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thft  firat  Monday  in  October  in  each  year,  by  the  holders  of 
the  corpr#rate  stock  of  said  association^  each  holder  being 
entitled  at  such  election  to  one  vote  for  everv  share  so  owned 
or  controlled  by  snch  stockholder;  except  that  in  the  ab- 
sence of  said  Geoi7?e  W.  Ross,  or  in  the  event  of  his  inca- 
pacity or  death,  and  in  either  of  snch  events,  Melissa  J- 
Riss,  one  of  the  subscribers  hereto,  if  she  shall  at  the  time 
be  a  stockholder  in  this  company,  shall  fill  the  vacancy  and 
perform  the  duties  for  and  instead  of  said  George  W.  Soss. 
Article  6.  George  W.  Soss  shall  be  the  president  of  the 
board  of  directors,  Edwin  A.  Anderson  shall  be  the  secre- 
tary of  said  board,  Oliver  M.  Downard  shall  be  the  treas- 
urer of  said  board,  and  Melissa  J.  Boss  shall  be  the  vice* 
president  thereof  and  in  addition  thereto  shall  keep  the 
books  of  said  association.  Each  of  said  persons  shall  hold 
said  office  and  offices  so  long  as  they  shall  remain  sharehold- 
ers in  said  association,  unless  they  shall  become  incapaci- 
tated, absent  themselves  from  the  business,  resign,  or  die ;  in 
either  of  which  events  their  successor  or  successors  shall 
be  elected  thereafter  from  among  the  stockholders  of  said 
association  on  the  first  Monday  in  October,  in  each  year,, 
by  the  board  of  directors  of  said  association ;  except  that  in 
the  absence,  incapacity,  resignation,  or  death  of  the  said 
George  W,  Ross,  one  of  the  subscribers  hereto,  Melissa  J. 
Ross,  in  either  of  such  events,  shall,  if  she  be  a  stockholder 
in  said  association  at  the  time,  fill  the  vacancy  and  perform 
the  duties  of  said  office  in  place  of  and  instead  of  said 
George  W.  Ross.  The  duties  of  said  offices  shall  be  the 
same  as  are  usually  imposed  on  like  officers  of  similar  cor- 
porations, but  the  vice-president  shall,  in  addition  to  the 
other  duties  of  her  office,  be  the  bookkeeper  of  this  associa- 
tion and  keoj)  the  books  thereof,"  etc. — the  remainder  of 
this  article  relating  to  the  meetings  of  the  board  of 
directors. 

It  was  allogtul  that  at  the  organization  of  the  company 
the  persons  so  named  in  the  articles  as  directors,  including 
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the  relatriz,  were  selected  and  named  as  the  directors  of  the 
company,  and  hecame  and  constituted  its  board  of  directors 
bj  virtue  of  the  provisions  of  said  article  five,  and  not  oth- 
erwise, and  so  continued  until  October  7,  1901,  the  first 
Monday  of  that  month ;  and  they  were  at  no  time  prior  to 
that  date  elected  or  selected  as  directors,  except  by  and  un- 
der the  provisions  of  said  article  five,  and  by  causing  their 
names  to  be  inserted  in  that  article  at  the  organization  of 
the  company;  that  the  persons  named  as  president,  secre- 
tary, treasurer,  vice-president,  and  bookkeeper  at  that  or- 
ganization assumed  the  duties  of  their  said  respective  of- 
fices, and  they  continued  to  discharge  such  duties  until 
October  7,  1901,  under  and  by  being  so  named  in  that 
article,  and  they  were  not  selected  or  elected  to  such  offices 
prior  to  that  date,  except  by  and  under  the  provisions  of 
that  section  and  by  causing  their  names  to  be  inserted 
therein  as  incumbents  of  such  offices;  that  there  was  not, 
and  had  not  been,  in  the  articles  of  association,  by-laws, 
rules,  and  r^ulations  of  the  company  any  provisions  for 
an  annual  or  other  meeting  of  the  stockholders  of  the  com- 
pany except  the  provisions  of  said  sections  five  and  six; 
that  there  was  no  annual  or  other  meeting  of  the  stockhold- 
ers on  the  first  Monday  of  October,  1900,  and  no  successors 
of  the  members  of  the  board  of  directors  were  then  chosen 
or  elected  by  the  stockholders.  It  was  alleged  that  on  the 
first  Monday  in  October,  1901,  pursuant  to  notice  duly 
and  legally  given  to  each  and  all  of  the  stockholders,  a 
r^ular  annual  meeting  of  the  stockholders  was  held  at  the 
principal  office  of  the  company,  at  which  all  the  stockhold- 
ers representing  all  the  stock  and  owning  and  holding  all 
the  stock  attended.  The  answer  then  showed  in  detail  and 
at  length  the  election  by  the  stockholders  at  this  meeting  of 
four  directors  for  the  ensuing  year,  the  number  provided 
for  by  the  articles  of  association  and  by-laws,  each  person 
so  elected  receiving  votes  representing  a  majority  of  the 
ahares  of  stock;  that  the  members  of  the  original  board 
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were  thus  elected  except  the  relatrix,  instead  of  whom  the 
appellee  was  elected,  he  being  then  and  since  that  time  a 
stockholder  and  eligible  to  the  office;  and  the  pleading  fur- 
ther set  forth  at  length  the  fact  of  the  election  by  the  board 
of  directors  of  the  executive  officers,  the  relatrix  not  being 
one  of  theni,  but  the  appellee  being  so  elected  as  secretary 
and  bookkeeper,  and  that  he  was  exercising  the  functions 
and  duties  of  a  director  and  of  secretary  and  bookkeeper 
pursuant  to  these  elections  and  under  the  authority  thereof. 

The  relatrix  depends  upon  the  provisions  of  articles  five 
and  six  of  the  articles  of  association  in  asserting  a  right  to 
continue  in  the  office  of  director  and  in  the  so-called  office 
of  bookkeeper;  while  the  appellee  bases  his  defense  upon 
his  election  to  the  office  of  director  at  the  annual  meeting  of 
the  stockholders,  he  being  eligible,  and  upon  his  election 
as  secretary  and  bookkeeper  by  the  board  of  directors. 
Therefore  the  dispute  relates  to  the  question  as  to  the  effec- 
tiveness or  binding  force  of  those  articles. 

Assuming  the  validity  and  obligatory  force  of  article  five 
would  imply  that  the  persons  named  therein  as  directors 
would  continue  to  constitute  the  board  of  directors,  and  the 
affairs  of  the  association  would  continue  to  be  managed  by 
such  board  always,  unless  they  should  become  incapacitated, 
resign,  or  die,  the  election  of  a  successor  to  any  of  them 
by  the  stockholders  being  authorized  only  in  case  of  inca- 
pacity, resignation  or  death,  such  election  of  successors,  if 
any,  to  be  on  the  first  Monday  of  October,  annually,  except, 
however,  that  if  George  W.  Ross,  one  of  such  directors, 
should  be  absent,  or  should  become  incapacitated,  or  should 
die,  the  relatrix,  another  one  of  such  directors,  if  then  stiU 
a  stockholder,  should  fill  the  vacancy  and  perform  the  duties 
of  (Jeorge  W.  Ross,  in  addition  to  her  own  duties.  Though 
by  transfers  of  shares  of  stock  the  original  directors  should 
come  to  be  the  owners  of  a  minority  of  the  stock,  and  become 
obnoxious  to  the  owners  of  the  majority  of  the  shares,  they 
would  still  continue  always  to  be  directors  and  as  such  to 
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control  the  affairs  of  the  company,  except  those  of  them  who 
should  become  incapacitated,  or  resign  or  die,  except,  fur- 
ther, that  the  absence  or  incapacity  or  death  of  George  W. 
Ross  would  not  furnish  occasion  for  the  election  of  a  suc- 
cessor, but  would  devolve  the  duties  of  two  directors  upon 
the  relatrix.  Substantially  the  same  provisions  were  made 
by  section  six,  relating  to  the  executive  officers  of  the  corpo- 
ration, as  those  made  by  section  five,  relating  to  the  mem- 
bers of  the  board  of  directors ;  the  successors,  if  any,  of  such 
executive  officers  to  be  elected  annually  by  the  board  of  di- 
rectors, except  in  the  case  of  the  presidency,  a  vacancy  in 
which  would  devolve  its  duties  on  the  relatrix  if  she  were 
still  a  stockholder. 

The  possible  results  of  such  provisions  need  only  be  sug- 
gested to  justify  condemnation  on  the  grounds  of  iheir  un- 
fairness and  impolicy.  The  corporation  derives  its  exist- 
ence, powers,  duties,  and  obligations  from  the  statutes 
alone,  the  express  laws  of  the  State.  Not  only  is  it  con- 
fined to  the  objects  and  purposes  of  its  creation,  but  the  in- 
strumentalities and  methods  by  which  it  performs  its  func- 
tions must  not  be  in  conflict  with  its  fundamental  statutory 
authority.  Those  who  undertake  its  organization  may  not 
select  for  their  observance  only  such  provisions  of  law  as 
seem  to  them  to  suit  their  purposes,  rejecting  or  ignoring 
other  statutory  requirements,  and  substituting  plans  and 
methods  of  organization,  regulation,  or  operation  not 
within  the  intention  of  the  legislature.  The  State,  acting 
within  its  authority,  having  tendered  the  privileges  and 
immunities  of  the  corporation,  and  having  prescribed  the 
conditions  and  limitations  under  which  they  may  be  ob- 
tained and  enjoyed,  those  who  accept  the  privileges  and 
immunities  must  be  regarded  as  agreeing  and  obligating 
themselves  to  conform  to  the  conditions  and  limitations  ex- 
pressed or  fairly  implied.  If,  in  their  organization  of  a 
corporation,  the  existence  of  which  is  authorized  and  pro- 
vided for  by  statute,  they  insert  in  their  articles  of  associ- 
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ation  provisions  not  in  agreement  with  the  statutes  of  whose 
provisions  they  thus  seek  to  avail  themselves,  they  can  not, 
as  to  such  conflicting  provisions,  be  regarded  as  accepting 
the  State's  tender,  but  must  be  considered  as  attempting  to 
such  extent  to  substitute  their  own  counter  propositions  as 
to  the  matters  to  which  such  provisions  relate.  If  they  may 
be  regarded  as  having  so  far  complied  with  legal  require- 
ments as  to  have  organized  a  corporation  under  the  statutes, 
the  corporation  must  be  considered  as  governed  by  the  statr 
utory  requirements,  rather  than  by  such  inconsistent  provi- 
sions of  the  articles  of  association. 

Among  the  provisions  relating  to  corporations  generally 
in  this  State  are  the  following :  "Corporations  shall,  when 
no  other  provision  is  specially  made,  be  capable  *  *  * 
to  elect,  in  such  manner  as  they  shall  determine,  all  neces- 
sary  officers,  •  •  *  determine  the  ♦  *  * 
number  of  shares  that  shall  entitle  the  members  to  one  or 
more  votes  (provided,  each  stockholder  shall  have  one  vote 
for  each  share  owned  and  held  by  him  for  ten  days  previous 
to  the  meeting  of  the  corporation),  *  *  *  and  the 
tenure  of  office  of  the  several  officers."  §3425  Bums  1901. 
Beginning  with  §5051  Bums  1901,  other  provisions  are 
specially  made  for  manufacturing  and  mining  companies 
— corporations  such  as  that  here  in  question.  It  is  provided 
by  that  section  that  persons  desiring  to  form  a  company  for 
such  purpose  shall  prepare  and  file,  as  therein  directed,  "a 
certificate  in  writing,  which  shall  state  »  *  *  the 
number  of  directors  and  their  names  who  shall  manage  the 
affairs  of  such  company  for  the  first  year,"  etc.  In  §5054 
Bums  1901  it  is  provided  that  the  directors  of  such  a  cor- 
poration, "after  one  year  from  the  organization  of  the  com- 
pany, shall  be  elected  by  the  stockholders  annually ;  and  the 
directors  thus  chosen,  or  first  appointed,  shall  elect  the  pres- 
ident thereof."  By  the  next  section  (§5055)  it  is  provided 
that  ^'The  directors  of  such  company  shall  annually  elect  a 
secretary  and  treasurer.     *     *     *     Absent  stoc^olders 
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may  vote  by  proxy,  and  each  share  of  stock  shall  entitle 
the  owner  thereof  to  one  vote."  Thus  it  is  expressly  re- 
quired that  the  certificate  or  articles  of  association  shall 
state,  among  other  things,  the  number  and  names  of  the 
directors  to  manage  the  affairs  of  the  company  for  the  first 
year.  A  statement  of  tiie  names  of  directors  to  manage  the 
affairs  of  the  company  always  is,  of  course,  in  plain  disa- 
greement with  this  statutory  requirement.  The  persons 
who  effectually  organize  such  a  corporation  thereby  subject 
themselves,  as  members  thereof,  to  the  provisions  specially 
made  for  such  a  corporation,  that  after  one  year  from  the 
organization  the  directors  shall  be  elected  by  the  stockhold- 
ers annually ;  that  the  directors  shall  elect  a  president,  and 
shall  annually  elect  a  secretary  and  treasurer;  and  that  in 
the  election  in  which  the  stockholders  thus  have  a  right  to 
participate — ^the  election  of  directors — each  share  of  stock 
shall  entitle  the  owner  thereof  to  one  vote. 

The  appellee,  by  fiis  answer,  does  not  attack,  as  counsel 
for  appellant  seem  to  suppose,  the  existence  of  the  corpora- 
tion. Both  parties  assume  and  rely  upon  the  actual  exist- 
ence of  the  corporation,  in  which  each  of  them  is  claiming 
the  right  to  exercise  official  functions.  The  proposition 
urged  by  the  appellant  that,  where  the  law  authorizes  a  cor- 
poration, and  there  is  an  effort  in  good  faith  to  organize  a 
corporation  under  the  law,  and  thereupon,  as  a  result  of 
such  effort,  corporate  functions  are  assumed  and  exercised, 
the  organization  becomes  a  corporation  de  facto,  and  as  a 
general  rule  the  legal  existence  of  such  a  corporation  can  not 
be  inquired  into  collaterally,  although  some  of  the  required 
legal  formalities  may  not  have  been  complied  with,  and 
that  ordinarily  such  an  inquiry  can  only  be  made  in  a  di- 
rect proceeding,  brought  in  the  name  of  the  State  (Hasseh 
man  v.  United  States  Mort.  Co.,  97  Ind.  365,  368), 
is  well  enough  supported  by  authority ;  but  it  seems  not  to 
be  applicable  to  the  controversy  between  the  parties  in  this 
case.     The  controversy  here  is  rather  whether  the  action 
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of  the  corporation  in  the  election  of  its  directors  and  exec- 
utive officers  in  conformity  to  the  positive  requirements  of 
the  statutes  concerning  such  matters  should  be  set  aside  by 
the  courts  in  behalf  of  one  stockholder  because  such  conduct 
is  not  in  agreement  with  the  provisions  in  the  articles  of 
association  which  conflict  with  such  statutory  requirements. 
To  sustain  the  claim  of  appellant  would  seem  to  accord  to 
the  organizers  of  the  corporation  greater  power  than  the  sov- 
ereign by  whose  will  alone  it  exists  and  enjoys  its  privileges 
and  immunities. 

The  general  statute  under  and  by  virtue  of  which  a  pri- 
vate corporation  is  organized  must  be  regarded  as  entering 
into  and  constituting  a  part  of  the  articles  qf  association, 
through  which,  together  with  the  statutes  authorizing  such 
association,  it  comes  into  existence  and  has  power  to  act 
as  a  body  politic  and  corporate ;  and  it  is  a  reasonable  doc- 
trine that  when  matter  is  introduced  into  such  articles, 
which  is  not  authorized  by  the  enabling  statute,  it  consti- 
tutes no  part  of  the  charter  of  the  corporation,  but  should 
be  rejected  as  surplusage,  except  where  it  may  be  treated 
as  a  by-law.  *'The  charter  of  a  corporation  formed  under 
a  general  law  consists  of  its  articles  of  association  and  the 
law  under  which  it  is  organized."  Bent  v.  Underdotvn, 
156  Ind.  516. 

In  O'Brien  v.  Cummings,  13  Mo.  App.  197,  quoted  in 
Thompson,  Corporations,  §216,  it  was  said:  "The  general 
statute  (R.  S.,  CL  21),  when  aroused  into  specific  opera- 
tion by  a  compliance  with  its  terms  on  the  part  of  an  asso- 
ciation of  persons  and  capital,  unites  itself  with  the  terms 
and  details  of  such  a  compliance ;  the  law  and  the  articles 
of  association  become,  as  it  were,  the  compact  between  the 
state  and  the  association,  and  this  constitutes  a  charter  of 
the  body  politic.  »  *  *  ^^i  i^o  provision  in  the 
articles,  which  is  not  responsive  to  some  specification  in 
the  law,  can  have  any  such  force  or  effect.  Such  a  provi- 
sion, not  called  for  by  the  law,  will  be  a  mere  voluntary 
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proposal  from  the  association.  It  will  be  lacking  in  the 
essential  elements  of  a  compact,  will  derive  no  operative 
energy  from  the  statute,  and  can  have  no  claim  to  the  dig- 
nity or  effectiveness  of  a  charter  regulation."  In  that  case 
there  were  in  the  articles  a  limitation  as  to  the  number  of 
shares  which  a  stockholder  might  own,  and  a  limitation  on 
the  right  of  transfer  of  stock,  but  the  statute  contained  no 
provisions  for  the  statement  of  such  matters  in  the  articles. 
It  was  held,  that  such  provisions  of  the  articles  (which  were 
not  repugnant  to  a  statute,  but  were  not  responsive  to  any 
specification  of  the  statute)  had  no  greater  force  than  that 
of  corporate  by-laws.  See,  also,  Sherman  Center  Town  Co. 
V.  Morris,  43  Kan.  282,  23  Pac.  569,  19  Am.  St  134; 
Thompson,  Corporations,  §1015. 

In  Cook,  Corporations  (5th  ed.),  §4,  it  is  said  that  the 
law  is  clear  that  the  articles  of  association  of  a  corporation 
organized  under  a  general  act  are  allowed  to  contain  only 
those  matters  and  statements  which  are  required  by  the 
statute  itself,  and  the  incorporators  are  not  at  liberty  to 
insert  additional  provisions  and  regulations;  and,  if  such 
additional  provisions  and  regulations  are  inserted,  they  are 
void.  "The  law,"  it  is  said,  "does  not  recognize  them. 
They  do  not  constitute  a  part  of  the  charter,  but  are  rejected 
as  surplusage  and  extraneous  matter.  If  the  articles  of 
association  contain  the  matters  required  by  the  statute  and 
also  contain  additional  matters,  the  former  are  sufficient 
to  sustain  the  charter,  and  the  additional  matter  does  not 
violate  the  legitimate  part  of  the  articles,  but  the  additional 
matter  is  disregarded  by  the  law  as  though  it  had  not  been 
written.  All  of  the  decisions  hold  that  any  statements  or 
restrictions  inserted  in  the  articles  of  association,  outside 
of  the  statements  required  by  the  general  act  allowing  the 
incorporation,  are  unauthorized  and  void."  See  7  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  654;  Oregon  R.,  etc.,  Co.  v. 
Oregonian  B.  Co.,  130  U.  S.  1,  29,  9  Sup.  Ct.  409,  32  L. 
Ed.  837 ;  12  Am.  R.  &  Corp.  Rep.,  498,  note  30.    Powers 
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other  than  those  authorized  by  the  general  act  can  not  be 
placed  in  the  articles  of  incorporation.  People,  ex  reh, 
V.  Chicago  Oas  Trust  Co.,  130  IlL  268,  22  N.  E.  798,  8 
L.  K.  A.  497,  17  Am.  St.  319.  By-laws  being  continuing 
or  permanent  rules  in  accordance  with  which  the  corporate 
aflfairs  on  all  occasions  to  which  their  provisions  relate  are 
to  be  conducted,  they  must  not  be  in  conflict  with  the  char- 
ter ;  and  when,  by  their  terms,  they  do  so  conflict,  the  char- 
ter prevails.  They  must  be  reasonable,  and  "must  not  in- 
terfere with  the  vested  and  substantial  rights  of  the  stock- 
holders ;  and  they  must  not  be  contrary  to  public  policy  or 
the  established  law  of  the  land."  They  can  not  modify  the 
articles  of  incorporation  in  any  of  the  particulars  required 
by  statute  to  be  stated  in  the  articles  of  incorporation. 
Cook,  Corporations  (5th  ed.),  §4a;  Ouinness  v.  Land 
Corp.  of  Ireland,  L.  R.  22  Ch.  Div.  349.  A  by-law  which 
limits  or  regulates  the  corporate  powers  which  the  charter 
confers  on  the  directors  may  be  disregarded  by  them. 
Union  Mut.  Fire  Ins.  Co.  v.  Keyser,  32  N.  H.  313,  64 
Am.  Dec.  375.  No  by-law  is  valid  which  either  enlarges 
or  restricts  the  rights  and  powers  conferred  by  the  charter 
or  governing  statute.  Thompson,  Corporations,  §1011. 
When  the  charter  gives  the  stockholders  the  power  to  elect 
the  directors,  the  corporation  can  not,  by  a  by-law,  take 
away  this  power,  Thompson,  Corporations,  §1012 ;  Brew- 
ster  V.  Hartley,  37  CaL  15,  99  Am.  Dec.  237.  A  by-law 
restricting  the  right  of  members  of  a  church  to  vote  as  au- 
thorized by  statute  was  void.  People,  ex  rel.,  v.  Phillips, 
1  Denio  388.  A  by-law,  if  divisible,  may  be  good  in  part, 
though  invalid  in  another  part.  Amesbury'v.  Bowditch 
Mut.  Fire  Ins.  Co.,  6  Gray  (Mass.)  596;  Rogers  v.  Jones, 
1  Wend.  (K  Y.)  237,  19  Am.  Dec.  493.  So,  a  provision 
inserted  in  the  articles  of  association  which  is  in  conflict 
with  the  requirements  of  the  enabling  statute  can  not  be 
applied  either  as  a  part  of  the  charter  or  as  a  by-law. 
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We  can  not  agree  that  the  proviso  of  §3425  Bums 
1901,  that  each  stockholder  shall  have  one  vote  for  each 
share  owned  and  held  by  him  for  ten  days  previous  to  the 
meeting  of  the  corporation,  or  the  provision  of  §5055, 
supra,  that  each  share  shall  entitle  the  owner  to  one  vote, 
is  merely  directory.  The  proviso  is  an  express  reservation 
or  exception  from  granted  powers,  and  each  of  these  stat- 
utes secures  to  the  stockholder,  as  such,  an  important  and 
valuable  right,  to  deprive  him  of  which  would  be  plainly 
contrary  to  the  positive  provisions  entering  affirmatively 
into  the  organic  law  "of  the  corporation.  Though  under 
the  provisions  of  §5055,  supra,  all  officers  of  a  manufac- 
turing company  shall  serve  until  their  successors  are  elected 
and  qualified,  yet  the  provisions  of  this  and  the  next  pre- 
ceding section  that  the  directors,  after  one  year  from  the 
organization,  shall  be  elected  by  the  stockholders  annually, 
and  that  the  directors  thus  chosen  or  first  appointed  shall 
elect  the  president,  and  that  the  directors  shall  annually 
elect  a  secretary  and  treasurer,  are  provisions  which  may 
not  be  successfully  evaded  by  contrary  provisions  in  the 
articles  of  association  or  the  by-laws,  and  such  contrary 
provisions  may  properly  be  ignored,  and  elections  held 
in  conformity  to  the  statute  may  not  be  set  aside  be- 
cause of  such  contrary  provisions  in  the  articles  or  by- 
laws. Though  by  statute  (§5055  Burns  1901)  voting  by 
proxy  is  authorized,  yet  the  right  so  to  vote  is  conferred 
on  absent  stockholders  (and  a  proxy  is  always  revocable. 
Cook,  Corporations,  5th  ed.,  §622e),  and  at  every  election 
by  stockholders  each  share  entitles  the  owner  thereof  to  one 
vote.  Articles  of  association,  though  entered  into  by  all 
the  organizers,  can  not,  nor  can  a  by-law  of  the  corporation, 
take  away  from  any  stockholder  this  right  to  vote  his  shares 
of  stock,  in  person  or  by  his  proxy,  at  all  future  elections 
by  the  stockholders ;  otherwise  the  voting  power,  connected 
by  statute  with  the  ownership  of  each  share  of  stock,  might 
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be  permanently  separated.  See  Brewster  v.  Hartley, 
supra;  Cook,  Corporations  (5th  ed.),  §622. 

The  devices  by  which  the  organizers  of  the  corporation 
sought,  in  articles  five  and  six,  to  tie  up  and  permanently 
attach  to  themselves  the  control  of  the  affairs  of  the  cor- 
poration, regardless  of  the  rights  of  the  owners  of  the  ma- 
jority of  the  stock,  must  be  held  to  be  inoperative  and  void 
80  far  as  they  contravene  the  statutes  under  which  the  cor- 
poration exists  and  operates.  As  between  the  parties  to  this 
action,  the  persons  named  in  the  articles  as  the  members 
of  the  board  of  directors  were  thereby  made  directors  for 
one  year,  and  until  their  successors  were  elected  and  qual- 
ified; but  the  provision  that  they  should  be  the  directors 
always  was  void,  and  their  successors,  elected  in  accordance 
with  the  statute,  were  entitled  to  exercise  the  functions 
of  such  office,  and  to  elect  the  executive  officers,  including 
the  appellee. 

Judgment  affirmed. 


Paxson  v.  Deax. 

{No.  4,289.    Filed  AprU  23,  1903.] 

Damagss. — Landlord  and  Tenant, — Xaminal  Damagez, — Evidence. — 
Where  in  an  action  by  a  tenant  for  damages  for  wrongful  eviction 
the  defendant  pleaded  a  complete  defense  to  the  action  and  in- 
troduced evidence  in  support  thereof,  but  nothing  in  mitigation 
of  damages,  and  there  was  evidence  showing  actual  damages, 
capable  of  estimation  with  reasonable  certainty,  a  verdict  in 
favor  of  i>laintiff  for  mere  nominal  damages  was  erroneous. 

From  St.  Joseph  Circuit  Court ;  W.  A.  Fiinky  Judge. 

Action  by  Edward  E.  Paxson  against  Edwin  K.  Dean 
for  damages  for  wrongful  eviction.  From  a  judgment  in 
favor  of  plaintiff  for  mere  nominal  damages,  he  appeals. 
Reversed. 

Oeorge  Bradshaw  and  J.  W.  Kitchy  for  appellant. 
George  Ford  and  J.  P.  Creed^  for  appellee. 
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Robinson,  J. — Appellant  avers  in  his  complaint  that  in 
June,  1901,  he  was  in  possession  of  certain  office  rooms 
belonging  to  appellee;  that,  while  appellant  was  tempo- 
rarily absent,  appellee  obtained  the  keys  to  the  premised 
through  misrepresentation,  and  thereafter  wrongfully,  un- 
lawfully, and  maliciously  dispossessed  appellant  of  the  use 
of  the  rooms  for  thirty  days ;  that  appellee  unlawfully  re- 
moved appellant's  furniture,  fixtures,  and  dental  supplies 
and  tools  from  the  office,  and  removed  appellant's  signs 
from  the  doors,  windows,  and  walls;  that  part  of  the  fur- 
niture and  fixtures  was  defaced,  lost,  and  broken;  that 
appellee  leased  the  rooms  to  another  dentist,  who  had  pos- 
sesion about  thirty  days — all  to  appellant's  damage.  Ap- 
pellee answered  the  complaint:  (1)  General  denial;  (2) 
surrender  of  possession  by  appellant;  (3)  pleading  a  lease, 
and  also  a  contract  between  the  parties  by  which  appellant 
agreed  that  during  the  term  he  would  abstain  from  the  use 
of  intoxicating  liquor,  and,  if  he  failed  to  do  so,  that  upon 
thirty  days  notice  he  would  vacate  the  rooms;  a  violation 
of  the  agreement ;  that,  on  a  date  named,  appellant  agreed 
that  he  had  violated  his  contract,  waived  the  thirty  days 
notice,  and  agreed  that  all  matters  should  be  referred  to 
appellant's  brother,  and  agreed  that  any  settlement  which 
might  be  made  between  appellee  and  the  brother,  acting 
for  appellant,  should  be  a  final  adjustment  of  the  matter, 
and  might  include  the  surrender  of  the  lease  and  premises ; 
that  thereupon  appellee  and  the  brother  agreed  that  the 
premises  should  be  vacated  by  appellant,  and  surrendered 
to  appellee,  and  the  lease  canceled,  whereupon  the  brother 
removed  from  the  premises  the  effects  of  appellant,  and 
surrendered  the  premises  to  appellee,  and  the  lease  was 
canceled.  Trial  by  jury,  and  verdict  in  appellant's  favor 
for  $1,  for  which  sum  judgment  was  rendered,  and  also 
for  $1  for  costs  of  suit.  The  only  question  argued  is  the 
denial  of  a  new  trial. 
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Upon  the  subject  of  damages  the  court  instructed  the 
jury :  "If  you  find  from  the  evidence  that  the  plaintiff  is 
entitled  to  recover,  you  should  assess  as  his  damages  an 
amount  sufficient  to  cover  for  the  value  of  the  tools,  furni- 
ture, and  fixtures  that  were  taken  away  and  not  returned; 
for  the  damages  to  the  tools,  furniture,  and  fixtures  that 
were  taken  away  and  returned ;  for  the  loss  of  materials 
taken  away  and  not  returned ;  for  the  amount  paid  in  rent 
by  the  plaintiff  for  the  time  he  was  dispossessed  of  the 
offices  ;'for  the  value  of  the  signs  that  were  taken  away  and 
not  returned;  and  for  the  expense  of  replacing  the  same, 
and  the  expense  of  repairing,  cleaning,  and  replacing  the 
furniture,  fixtures,  and  tools  into  the  office." 

Counsel  for  appellant  argue  that  upon  the  subject  of  dam- 
ages this  instruction  was  the  law  by  which  the  jury  should 
have  been  bound  in  returning  its  verdict;  that  the  jury 
necessarily  found  against  appellee  on  his  third  paragraph 
of  answer,  because  it  found  in  appellant's  favor  in  some 
amount;  that,  being  entitled  to  a  verdict,  he  was  entitled 
to  sucli  damages  as  the  evidence  shows  he  had  sustained. 
In  actions  for  personal  injuries,  malicious  prosecution,  and 
the  like,  the  amount  of  damages  to  be  awarded  by  the  jury 
is  almost  wholly  within  the  discretion  of  the  jury,  for  the 
reason  that  there  are  no  fixed  standards  of  value  from 
which  to  determine  the  amount  In  such  cases  the  court 
will  hesitate  to  interfere  with  a  verdict  unless  the  jury 
have  plainly  abused  the  discretion  vested  in  them.  How- 
ever, in  these  cases  a  verdict  for  inadequate  damages  may 
be  set  aside.  See  Miller  v.  Delaware,  etc.,  B.  Co.,  58  N.  J. 
L.  428,  33  Atl.  950;  Phillips  v.  London,  etc.,  B.  Co.,  L.  R. 
5  Q.  B.  D.  78,  29  Moak  Eng.  Rep.  177.  But  in  an  action 
for  damages  for  injury  to  property  which  has  a  value  capa- 
ble of  estimation  by  direct  proof,  this  discretion  is,  to  an 
extent,  limited. 

The  court  properly  instructed  the  jury  that  compensatory 
damages  only  could  be  allowed.     And  if  the  jury  had 
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returned  a  verdict  in  appellee's  favor,  we  could  not,  on 
appeal,  have  disturbed  the  conclusion  thus  reached,  for  the 
reason  that  there  is  evidence  which  could  be  said  to  author- 
ize such  a  verdict  The  third  paragraph  of  answer  pleads 
a  complete  defence  to  the  action,  and  there  is  evidence  in 
the  record  which  would  have  been  held  sufficient  on  appeal 
to  support  all  its  material  allegations.  It  is  true  the  evi- 
dence was  directly  conflicting  upon  the  question  whether 
the  injury  averred  to  have  been  done  the  property  was 
done  by  appellee,  but  the  junr  were  the  exclusive  judges 
of  the  <;redibility  of  the  witnesses.  If  the  jury  had  found 
the  allegations  of  the  answer  to  be  true,  they  could  not 
have  found  damages  in  appellant's  favor  in  any  amount. 
It  is  manifest,  however,  from  the  verdict,  that  the  jury 
found  against  appellee  upon  the  answer,  for  the  reason 
that  they  found  appellee  liable  for  damages.  If  the  jury 
were  warranted  in  finding  for  appellant  on  the  evidence, 
and  they  did  so  find,  and  there  is  evidence  to  support  such 
a  finding,  then  appellant  was  entitled  to  a  larger  sum  than 
was  given.  The  undisputed  evidence  shows  that  the  dam- 
ages suflFered  were  far  in  excess  of  the  amount  allowed  by 
the  jury.  Among  the  issues  necessarily  found  by  the  ver- 
dict in  appellant's  favor  were  that  the  property  was  dam- 
aged, and  that  the  damage  was  caused  by  the  wrongful  acts 
of  appellee.  The  remaining  duty  devolving  upon  the  jury 
was  to  fix  the  amount,  and  this  amount  must  be  ascertained 
from  the  evidence  before  them  and  not  otherwise. 

It  is  quite  true  that  the  jurors  are  the  sole  judges  of  the 
credibility  of  witnesses  and  the  weight  of  evidence,  and 
that  with  the  proper  exercise  of  their  judgment  the  court 
should  not  interfere,  but  it  will  not  do  to  say  that  they  are 
clothed  with  an  arbitrary  discretion  whether  they  will  con- 
sider or  disregard  the  evidence.  Why  the  jury  in  this  case 
saw  proper  to  give  appellant  a  verdict,  and  then  defeat  the 
purpose  of  the  verdict  by  disregarding  and  rejecting  undis- 

VoL.  81—4 
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puted  evidence,  is  not  capaWe  of  explanation.  If  they  de- 
sired to  express  their  disapproval  of  appellant^s  cause  of 
action,  they  should  have  found  for  the  appellee.  The  ver- 
dict may  have  been  the  result  of  an  unseemly  compromise, 
or  of  a  mistake,  but,  in  any  event,  it  is  not,  upon  the  face 
of  the  record,  a  verdict  "according  to  law  and  evidence;" 
end  to  permit  a  conclusion  reached  in  disregard  of  either 
to  stand  could  not  be  said  to  be  a  due  administration  of 
public  justice.  As  the  undisputed  evidence  shows  not  only 
an  actual  damage  to  appellant's  property,  but  also,  with 
reasonable  certainty,  the  extent  of  such  damage,  a  verdict 
in  name  for  appellant,  but.  in  substance  for  appellee,  has 
no  legitimate  basis  upon  which  to  rest  See  Watson  v. 
Harmonj  85  Mo.  443 ;  Whitney  v.  City  of  Milwaukee,  65 
Wis.  409,  27  K  W.  39,  Smedley  v.  Chicago,  etc.,  R.  Co., 
45  HI.  App.  426 ;  Brown  v.  Foster,  37  X.  Y.  Supp.  502 ; 
McDonald  v.  Walter,  40  X.  Y.  551 ;  Kerr  v.  Union  B.  Co., 
'45  X.  Y.  Supp.  819 ;  Gartner  v.  Saxon,  19  E.  I.  461,  36 
Atl.  1132;  Williams  v.  Beynolds,  86  111.  263;  Nading  v. 
Denison,  etc.,  B.  Co.,  22  Tex.  Civ.  App.  173,  54  S.  W. 
412 ;  State,  ex  rel.,  v.  Wilson,  90  Ind.  114. 
Judgment  reversed. 


MuNCiE  Natural  Gas  Company  v.  Allisox  et  al. 

[No.  4.370.    Filed  April  23,  1903.  ] 

Eminent  Domain. — Condemnation  of  Easement  for  Pipe-Line^  for  Natural 
Gaa. — Measure  of  Ikimages. — Instruction. — An  instmction  in  a  pro- 
ceeding to  condemn  an  easement  for  the  purpose  of  laying  pipe- 
lines for  natural  gas,  that  in  estimating  the  damages  the  jury 
should  not  consider  any  injuries  which  might  result  to  plaintiffs 
from  any  negligence  or  unskilfulness  of  defendant  in  the  opera- 
tion and  maintenance  of  its  pipe-lines  over  the  strip  of  land 
sought  to  be  appropriated,  since  the  plaintiffs  would  haye  the 
same  right  to  sue  for  and  recover  damages  for  such  negligence  or 
unskilfulness  as  would  any  other  person  injured  thereby,  states 
the  law  correctly,  p.  o2. 

Same. — CkmdemnaJHon  of  Easement  for  Pipe-Lines. — Measure  of  Damages. 
— An  instroction  that  the  assessment  of  damages  for  property  con- 


XOVEMBER  TERM,  1902— Vol.  31.  51 

Mnncie  Nat.  Qsa  Go.  t;.  Allison. 

demned  for  a  pii)e-liiie  mnst  relate  "to  the  time  of  the  condemna- 
tion*' is  eqniyalent  to  an  instmction  that  the  assessment  of  dam- 
ages mnst  relate  to  the  time  of  the  filing  of  the  instmment  of 
apxiropriation.  pp.  52,  6S. 
Trial. — Refusal  of  Correct  Instructions. — ^No  error  was  committed  in 
refosing  instmctions  where  instmctions  given  by  the  court  con- 
tained a  fall  and  complete  statement  of  the  law  applicable  to  the 
issues  and  covered  eyery  point  mentioned  in  the  refused  instruc- 
tions,  p.  5t, 

From  Delaware  Circuit  Court ;  J,  G.  Leffler^  Judge. 

Proceeding  by  the  Muncie  Natural  &a8  Company 
against  William  L.  Allison  and  wife  to  condemn  an  ease- 
ment for  natural  gae  pipe-lines.  From  a  judgment  of  the 
circuit  court  awarding  defendants  damages,  plaintiff 
appeals.     Affirmed. 

Jtollin  Warner  and  A.  W,  Brady ^  for  appellant. 
W.  W.  Orr  and  F.  H.  Stradlingy  for  appellees. 

Henley,  J. — This  action  was  commenced  by  the  appel- 
lant against  the  appellees  to  condemn  an  easement  for  the 
purpose  of  laying  its  pipe-lines,  in  prosecuting  its  business 
of  supplying  natural  gas  to  its  patrons  in  this  State.  The 
action  is  based  on  §§5103-5108  Bums  1901,  Acts  1889, 
p.  22.  William  L.  Allison  is  the  owner  in  fee  of  the  land 
over  which  the  easement  is  sought.  The  easement  sought 
to  be  condemned  is  along  and  within  the  bounds  of  the  pub- 
lic highway.  Appraisers  were  duly  appointed,  and  filed 
their  award,,  to  which  appellees  filed  exceptions.  The 
cause  was  submitted  to  a  jury  for  trial  in  the  circuit  court, 
and  verdict  returned  against  appellant  for  $125.  Appel- 
lant moved  for  a  new  trial,  which  motion  was  overruled, 
and  judgment  rendered  upon  the  verdict  in  favor  of  the 
appellees. 

The  only  questions  discussed  by  counsel  for  appellant 
relate  to  the  action  of  the  trial  court  in  overruling  appel- 
lant's motion  for  a  new  trial. 

Counsel  for  appellant  confine  their  argument  to  the  ques- 
tions arising  upon  the  refusal  of  the  trial  court  to  give  to 
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the  jury  instroctions  nninbered  one  and  two.  These  in- 
gtnictions  were  as  follows :  "fl)  The  measnie  of  the  dam- 
ages which  the  plaintiffs,  William  L.  Allison  and  Josie 
3L  Allison,  are  entitled  to  leeover  in  this  cause  is  the  aetnal 
damage  occasioned  by  the  appropriation  of  the  easement  de- 
scribed in  the  instrument  of  appropriation  over  the  strip 
of  land  ten  feet  wide,  an  easement  over  which  has  been 
appropriated  by  this  proceeding,  taking  snch  damages  as 
of  the  date  of  the  15th  dav  of  October,  1901,  the  dav  when 
the  instrument  of  appropriation  was  filed  herein,  and  con- 
sidering such  strip  of  land  as  subject  to  the  public  ease- 
ment of  the  highway  thereover  known  as  the  Wheeling  pike, 
t<^ther  with  just  and  fair  compensation  for  any  injury  t^ 
the  residue  of  the  plaintiff's  land  from  which  such  strip  was 
taken,  naturally  resulting  from  the  appropriation  of  the 
easement  described  in  the  instrument  of  appropriation. 
(2)  In  estimating  the  damages  which  you  will  award  in 
favor  of  the  plaintiff,  you  have  no  right  to  consider  any 
injuries  which  might  result  to  plaintiff  from  any  negli- 
gence or  unskilfiilness  of  the  defendant  in  the  operation 
and  maintenance  of  its  pipe-lines  over  the  strip  of  land 
sought  to  be  appropriated  therein,  since  the  plaintiff  would 
have  the  same  right  to  sue  for  and  recover  damages  for 
such  negligence  or  unskilfiilness  as  would  any  other  person 
injured  thereby.'*  These  instructions  correctly  state  the 
law,  and  were  applicable  to  the  evidence.  Lafayette,  etc., 
R.  Co.  V.  Murdock,  68  Ind.  137 ;  Logansport,  etc.,  R.  Co. 
V.  Buchanan,  52  InA  163 ;  Chicago,  etc.,  R.  Co.  v.  Hunter, 
128  Ind.  213;  Manufacturers  Nat.  Gas  Co.  v.  Leslie,  22 
Ind.  App.  677;  Lewis,  Eminent  Domain  (2d  ed.),  §482. 

But  the  instructions  given  by  the  court  to  the  jury  were 
a  full  and  complete  statement  of  the  law  applicable  to  the 
issues  and  evidence  in  this  case,  and  covered  every  point 
mentioned  in  the  refused  instructions.  The  jury  was  in- 
structed that  the  assessment  of  damages  must  relate  "bi 
the  time  of  the  condemnation,"  and  this  is  equivalent  to 
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saying  that  the  assessment  of  damages  must  relate  to  the 
time  of  the  filing  of  the  instrmnent  of  appropriation.  The 
jury  were,  in  eflFect,  repeatedly  instructed  that  no  damages 
oould  be  considered,  growing  out  •f  the  negligence  or  un- 
skilfulness  of  appellant  in  the  operation  and  maintenance 
of  its  pipe-line  over  the  strip  of  land  sought  to  be  appropri- 
ated, and  were  further  instructed  that  in  deliberating  on 
the  verdict  they  must  presume  that  the  appellant  would  con- 
struct, operate,  and  maintain  its  pipe-line  in  conformity 
to  law.  The  instructions  asked  by  appellant  were  properly 
refused. 

Counsel  do  not  argue  the  other  questions  raised  in  the 
statement  of  points  and  authorities. 

We  are  convinced  that  there  was  no  error  in  the  admis- 
sion %T  refusal  of  evidence,  and  that  the  trial  court  prop- 
erly overruled  the  motion  for  a  new  trial.  Judgment  af- 
firmed. 


Black  et  al.  t;.  Marsh. 

[No.  4,22a    Filed  Apnl  24,  1908.  ] 

TbiaIi. — Joint  Tort  Feasors, — SepanUe  Trials.— "Where  action  is  com- 
menoed  against  two  persons  as  joint  tort-feasors,  the  defendants 
are  not  entitled  te  separate  trials,  although  the  plaintiff  might 
have  elected  to  sue  the  defendants  separately,    p,  54. 

Fai^k  Ixpbisonmbnt. — Proeiaring  Arrest. — Questior^  of  Fact. — In  an 
action  for  false  imprisonment,  the  question  as  to  whether  the  de- 
fendant proonred  and  directed  an  unlawful  arrest  is  a  question  of 
fact,   p,  65. 

Tbiau — Evidence. — Imtruction. — Where,  in  the  trial  of  an  action 
against  two  defendants,  a  deposition  is  read  which  is  not  com- 
petent evidence  against  one  of  the  defendants,  such  defendant  has 
aright  to  an  instruction  limiting  the  deposition  to  the  party 
against  whom  it  is  competent,    pp.  65,  56. 

BviDBNOB. — DepositUm  Taken  Without  Notice. — ^A  deposition  objected 
to  by  one  not  present  when  it  was  taken,  and  to  whom  no  notice 
has  been  given  of  the  intention  to  take  it,  is  not  competent  evi- 
dence against  him.  pp.  65,  56. 

Samx. — Deposition  taken  Without  Notice. — ^The  fact  that  a  party  not 
pi^esent  at  the  taking  of  a  deposition,  and  who -had  no  notice 
thereof  might  have  introduced  it  in  evidence  against  those  who 
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were  parties  to  it  does  not  affect  his  right  to  object  to  its  intro- 
duction by  them  against  him.    pp.  56,  57, 

Depositions. — Taken  by  One  of  Two  Defendants. — One  of  two  defend- 
ants can  not  take  depositions  by  service  of  a  notice  upon  the  sole 
plaintiff,  and  thereby  bind  his  codefendant.    pp.  56,  51. 

Evidence. — Depositions. — The  evidence  delivered  by  depositions,  like 
other  evidence,  mnst  be  scrutinized,  excluded  and  limited  by  the 
court  in  accordance  with  the  rights  of  the  parties,   p.  67. 

Faxsb  Imprisonment. — Burden  of  Proof . — Presumption. — ^In  an  action 
for  false  imprisonment,  the  fact  tliat  the  plaintiff  was  imprisoned 
is  sufficient  to  raise  the  presumption  that  such  imprisonment  was 
illegal,  and  the  burden  of  establishing  the  contrary  is  on  the  de- 
fendant,   p.  57. 

From  Putnam  Circuit  Court ;  P.  0.  CoUiver,  Judge. 

Action  by  Frank  N.  Marsh  against  George  W.  Black 
and  another.  From  a  judgment  for  plaintiff  against 
Black,  the  latter  appeals.     Reversed. 

T.  T.  Moore  and  G.  C.  Moore,  for  appellants. 
J.  J.  Smiley  and  C.  B.  McNay,  for  appellee. 

RoBY,  C.  J. — This  action  was  begun  by  the  appellee 
against  Richard  M.  Bunten  and  George  W.  Black  to  recover 
damages  for  false  imprisonment.  Upon  a  verdict  against 
Black,  assessing  damages  at  $500,  and  in  favor  of  Bunten, 
judgment  was  rendered,  from  which  Black  appeals. 

The  first  error  assigned  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
second  assignment  is  that  the  court  erred  in  overruling  ap- 
pellant's demurrer  to  the  complaint.  Xo  objection  to  the 
sufficiency  of  the  complaint  has  been  pointed  out,  and  none 
is  known. 

The  third  assignment  is  that  the  court  erred  in  overrul- 
ing appellant's  m6tion  for  a  separate  trial.  The  suit  was 
brought  against  two  persons  as  joint  tort-feasors.  The  ap- 
pellant might  have  elected  to  sue  one  of  them  without  join- 
ing the  other.  Iloosier  Stone  Co.  v.  McCain,  133  Ind.  231. 
Having  joined  them,  he  was  entitled  to  a  trial  of  the  issue 
and  judgment  in  accordance  with  the  proof  made.     §577 
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Bums  1901.  No  error  was  committed  in  overruling  the 
motion. 

The  fourth  assignment  is  that  the  court  erred  in  over- 
ruling^ appellant's  motion  for  a  new  trial.  Numerous 
grounds  for  a  new  trial  were  stated  in  the  motion,  among 
them  that  the  court  erred  in  admitting,  over  the  objection 
of  appellant,  and  as  evidence  against  him,  the  deposition 
of  S.  W.  Renner,  and  that  it  erred  in  refusing  to  instruct 
the  jury  that  such  evidence  should  not  be  considered  as 
against  appellant. 

The  evidence  in  the  case  discloses  that  Bunten  was  the 
sherifif  of  the  coimty;  that  he  arrested  the  appellee,  and 
confined  him  in  the  county  jail,  without  warrant  or  reason, 
except  a  suspicion,  communicated  to  him  by  his  codefend- 
ant,  the  appellant,  that  appellee  was  a  horse  thief.  There 
does  not  seem  to  have  been  any  apparent  ground  for  the 
suspicion,  which  was,  in  fact,  wholly  without  foundation. 
Acting  upon  it,  however,  Bunten  arrested  appellee,  impris- 
oned him  in  the  county  jail  from  Saturday  noon  until  the 
following  Monday  at  half  past  four  in  the  afternoon.  The 
evidence  was  ample  to  sustain  a  verdict  against  Bunten, 
but  the  jury  found  in  his  favor.  The  verdict  against  appel- 
lant was  procured  upon  the  theory  that  he  improperly  in- 
duced the  officer  to  make  the  arrest  without  warrant,  and 
without  any  offense  having  been  committed.  Veneman  v. 
Jones,  118  Ind.  41,  45,  10  Am.  St.  100. 

Whether  appellant  procured  and  directed  the  unlawful 
arrest  was  a  question  of  fact,  Carson  v.  Dessau,  142  N.  Y. 
445 ;  Cunningham  v.  Seattle  Electric  R.,  etc.,  Co.,  3  Wash. 
471,  28  Pac.  745;  Pearce  v.  Needham,  37  111.  App.  90. 
Upon  this  question  the  evidence  was  conflicting.  Appel- 
lant's testimony  tended  to  exonerate  him  from  responsi- 
bility. Upon  the  other  hand,  there  was  evidence  sufficient 
to  support  the  verdict  against  him. 

The  deposition  of  the  witness  Renner  was  taken  on  the 
behalf  of  Bunten.    Notice  was  given  to  appellee.    No  notice 
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was  given  to  appellant,  and  he  was  not  present  in  person 
nor  by  attorney  at  the  taking  of  the  deposition.  Eenner's 
testimony  related  principally  to  a  conversation  between 
Bunten  and  appellant  prior  to  the  detention  and  imprison- 
ment of  appellee,  and  relative  thereto,  and  tended  to  show 
that  appellant  procured  and  directed  the  arrest  Objection 
was  made  to  the  admission  of  the  deposition  as  against  him 
when  it  was  offered  in  evidence.  The  objection  was  over- 
ruled, and  an  exception  reserved.  Appellant  at  the  proper 
time  asked  that  the  jury  be  instructed  "that  the  deposition 
of  S.  W.  Eenner,  read  in  evidence  by  the  defendant  Bunten 
in  his  own  behalf,  can  not  be  considered  by  the  jury  as 
against  defendant  Black,  or  as  evidence  against  him  in 
said  cause/'  The  court  refused  to  give  the  instruction,  and 
the  evidence  was  not  in  any  way  limited.  If  it  was  not 
competent  against  appellant,  he  had  the  right  to  an  instruc- 
tion limiting  it  to  the  parties  against  whom  it  was  compe- 
tent. Thistlewaite  v.  Thistlewaite,  132  Ind.  355,  357.  The 
tendency  of  the  evidence  was  to  establish  a  liability  on  the 
part  of  the  appellant  to  the  appellee.  Had  appellant  de- 
sired to  avail  himself  of  the  deposition  as  against  the  par- 
ties taking  it,  he  might  have  done  so ;  but  a  deposition  ob- 
jected to  by  one  not  present  when  it  was  taken,  and  to 
whom  no  notice  has  been  given  of  the  intention  to  take  it, 
is  not  competent  evidence  against  him,  and  the  court  should 
so  have  instructed  the  jury.  Lumpkin  v.  Minor  (Tex.  Civ. 
App.),  46  S.  W.  66;  Zerkel  v.  Wooldridge  (Tex.  Civ. 
App.),  36  S.  W.  499. 

Section  423  Bums  1901  authorizes  the  taking  of  depo- 
sitions upon  notice  "to  the  adverse  party,  if  there  be  only 
one  person ;  if  there  be  several,  to  any  one  of  them  who  is 
a  real  party  in  interest. '^  The  deposition  in  question  was 
not  taken  by  or  in  behalf  of  the  appellant,  and  did  not 
purport  to  be  so  taken.  He  was  a  stranger  to  it  That 
he  might  have  introduced  it  in  evidence  as  against  those 
who  were  parties  to  it  does  not  affect  his  right  to  object 
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to  its  introduction  by  them  against  him.  The  absence  of 
the  facts  which  would  make  it  competent  in  one  case,  will 
in  the  other  sustain  the  objection.  The  statute  cited  is 
not,  however,  applicable.  The  legislature  has  not  said  that 
one  of  two  defendants  may  take  depositions  by  the  service 
of  a  notice  upon  the  sole  plaintiff  and  thereby  bind  the 
codefendant.  Even  if  appellant  were  an  adverse  party  to 
the  person  taking  a  deposition,  he  would  not  be  within  the 
meaning  of  the  section  cited.  The  legislature  might  as 
well  provide  that  service  of  summons  upon  one  of  two  de- 
fendants jointly  sued  should  be  sufficient  to  justify  a  judg- 
ment against  both  as  that  notice  to  take  a  deposition  served 
upon  one  party  shall  render  the  deposition  binding  upon 
the  one  not  served  or  represented.  It  has  not  intended  or 
attempted  to  do  either.  A  deposition  taken  in  pursuance 
of  a  notice  served  upon  one  of  several  parties  can  not  be 
wholly  excluded  because  of  the  notice  not  having  been 
served  upon  all.  The  evidence  delivered  by  deposition,  like 
other  evidence,  must  be  scrutinized,  excluded,  and  limited 
by  the  court  in  accordance  with  the  rights  of  the  parties. 
The  error  is  of  such  a  nature  as  to  require  a  reversal  of 
the  judgment. 

The  court  instructed  the  jury  to  the  effect  that  the  fact 
that  the  appellee  was  imprisoned  was  sufficient  to  raise  the 
presumption  that  such  imprisonment  was  illegal,  and  that 
the  burden  of  establishing  the  contrary  was  upon  defend- 
ants. There  was  no  error  in  this  instruction.  "Whoever 
assaults  or  imprisons  another  must  justify  himself  by 
showing  specially  to  the  court  that  the  act  was  lawful." 
1  Chitty,  Pleading,  501,  quoted  and  approved  in  Oalli- 
mare  v.  Ammerman,  39  Ind.  323.  Carey  v.  Sheets,  60  Ind. 
17,  21. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tion to  sustain  appellant's  motion  for  a  new  trial  and  for 
further  proceedings. 
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Helberg  V.  Hammond  Building,  Loan  & 

Savings  Association. 

[No.  4,404.    Filed  April  24,  1903.  ] 

New  Trial. — Causes. — Overruling  Demurrer. — The  action  of  the  oonrt 
in  ovemiling  a  demurrer  to  the  complaint  can  not  properly  be 
made  a  cause  in  a  motion  f«r  a  new  trial,   p,  58, 

Afpbal  and  Error. — OvemUing  Demurrer  to  Complaint. — New  Trial. — 
The  ruling  of  the  court  on  demurrer  to  a  complaint  can  not  be 
presented  on  appeal  under  an  assignment  thereof  in  a  motion  for 
a  new  trial,    p.  58. 

From  Lake  Superior  Court ;  H.  B.  Tuthill,  Judge. 

Action  by  the  Hammond  Building,  Loan  &  Savings 
Association  against  George  H.  Helberg.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

V,  8.  jReiter  and  W.  8.  Coy^  for  appellant. 
Lawrence  Becker^  for  appellee. 

Black,  P.  J. — The  overruling  of  appellant's  motion  for 
a  new  trial  is  alone  assigned  as  error.  One  of  the  causes 
stated  in  the  motion  was  that  the  court  erred  in  overruling 
the  appellant's  demurrer  to  the  appellee's  complaint,  and 
the  discussion  of  counsel  is  confined  to  the  question  as  to 
the  sufficiency  of  the  complaint.  The  action  of  the  court 
in  overruling  the  demurrer  could  not  properly  be  made  a 
cause  in  the  motion  for  a  new  trial,  and  the  ruling  on  de- 
murrer can  not  be  presented  for  the  consideration  of  this 
court  under  such  an  assignment  of  error. 

Judgment  affirmed. 
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AnGELL  V.    HORNBECK   ET  AL. 

[No.  4.^8.    Filed  April  28,  1903.  ] 

Highways. — Esiahlithmtnl, — PMic  Utility. — ^In  a  proceeding  to  estab- 
lish a  public  highway,  existing  highways,  the  location  of  markets 
with  relation  to  the  residences  of  the  inhabitants,  the  character 
of  the  soil,  the  location  of  schoolhooses,  churches,  graveyards, 
and  the  condition  of  other  highways  already  in  nse  are  proi)er  sub- 
jects of  inquiry  in  determining  the  utility  of  the  proposed  high^ 
way.   pp.  60,  61. 

Sams. — Eitablishment. — Remonstrator. — Measure  of  Damages. — Instruction, ' 
— An  instruction  in  a  proceeding  to  establisli  a  public  highway  tliat 
"the  benefits  accruing  to  the  landowner  remonstrating,  if  there 
are  any  such  benefits  proved  by  the  evidence,  should  be  considered 
in  connection  with  all  the  other  evidence  in  the  case,  and,  upon 
all  the  facts  and  circumstances  in  evidence,  you  will  determine 
what  amount,  if  any,  the  remonstrator  has  been  damaged"  was 
ezToneous,  since  it  was  proper  for  the  jury  to  consider  only  such 
evidence  as  was  properly  admitted  upon  the  issue  of  benefits  and 
damages  in  estimating  remonstrator's  damages,  pp.  61,  6S. 

Erom  Carroll  Circuit  Court;  71  F.  Palmer^  Judge. 

■ 

Proceeding  by  Charles  A.  Hornbeck  and  others  for  the 
establishment  of  a  public  highway  in  which  Eliza  V. 
Angell  and  others  remonstrated.  From  a  judgment  of 
the  circuit  court  establishing  the  highway,  Eliza  V. 
Angell  appeals.     Beversed. 

L.  2).  Boyd  and  F.  B.  Pixler^  for  appellant. 
W,  C.  Smith  and  G.  W.  Julien^  for  appellees, 

Henley,  J. — This  was  an  action  commenced  in  the  com- 
missioners court  of  Carroll  county  for  the  location  of  a 
public  highway.  Charles  Hornbeck  et  al.,  who  are  named 
as  appellees,  were  the  petitioners.  The  appellant  appeared 
in  the  commissioner's  court,  and  filed  a  remonstrance, 
claiming  damages.  Afterward,  appellant  with  some  other 
parties  who  did  not  join  with  her  in  the  appeal  to  the  cir- 
cuit court,  filed  a  remonstrance  in  which  they  denied  that 
the  proposed  road  would  be  of  public  utility.     The  review- 
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era  appointed  upon  appellant's  remonstrance  found,  in 
favor  of  the  petitioners,  that  the  road  would  be  of  public 
utility,  and  the  board  of  commissioners  of  said  county  there- 
upon ordered  the  road  established. 

Appellant  alone  appealed  to  the  Carroll  Circuit  Court 
In  the  circuit  court  of  Carroll  county  the  question  pre- 
sented by  the  petition,  report  of  viewers,  and  remonstrance, 
was  submitted  to  the  jury,  which  returned  a  verdict  that 
the  proposed  highway  would  be  of  public  utility^  and  as- 
sessing appellant's  damages  in  the  sum  of  $100.  Appel- 
lant filed  a  motion  for  a  venire  de  novo,  which  was  over- 
ruled. Thereupon  appellant  moved  for  a  new  trial,  which 
motion  was  overruled,  and  judgment  rendered  on  the 
verdict. 

The  two  specifications  of  error  assigned  in  this  court 
are:  (1)  That  the  trial  court  erred  in  overruling  appel- 
lant's motion  for  a  venire  de  novo;  and  (2)  that  the  trial 
court  erred  in  overruling  appellant's  motion  for  a  new  trial. 

This  court  is  asked,  first,  to  determine  as  to  the  suffi- 
ciency of  the  evidence  to  support  the  verdict  There  were 
two  issues  presented  to  the  jury  for  determination  under 
the  pleadings  filed.  The  first  of  these  was  whether  or  not 
the  proposed  highway  would  be  of  public  utility.  The  sec- 
ond was  as  to  the  damages  sustained  by  the  appellant 
Counsel  for  appellant  contend  that  there  was  no  evidence 
to  show  the  location  of  the  highway.  In  this  they  are  mis- 
taken. The  evidence  of  the  witness  Hombeck  was  clearly 
sufficient  upon  the  question  of  location ;  and  upon  the  ques- 
tion of  public  utility,  which  counsel  for  appellant  contend 
was  not  supported  by  any  evidence,  we  find  an  abundance 
of  evidence  which,  imder  the  authorities,  would  tend  to 
prove  that  the  proposed  highway  would  be  of  public  utility. 
There  were  witnesses  who  testified  concerning  the  existing 
highways,  the  location  of  markets  with  relation  to  the  resi- 
dences of  the  inhabitants,  the  character  of  the  soil,  the  loca- 
tion of  schoolhouses,  churches,  graveyards,  and  the  condi- 
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tion  of  other  highways  already  in  use,  all  of  which  would  go 
to  establish  the  utility  or  non-utility  of  the  proposed  high- 
way. In  Opp  V.  Timmons,  149  Ind.  236,  the  Supreme 
Court,  by  Hackney,  J.,  say:  "Existing  ways,  the  condi- 
tion of  population,  location  of  markets,  character  of  the  soil, 
physical  features  of  the  locality,  etc.,  are  proper  subjects  of 
inquiry  in  determining  the  utility  of  a  highway."  There 
was  sufficient  evidence  to  support  the  verdict. 

It  is  next  contended  by  counsel  for  appellant  that  the 
trial  court  erred  in  giving  to  the  jury  instruction  num- 
ber three.  Instruction  three  was  as  follows :  "In  con- 
sidering the  question  of  damages,  you  are  instructed  that 
the  taking  of  private  property  for  use  as  a  public  road 
without  making  compensation  therefor  is  not  permitted  by 
law,  yet  such  compensation  need  not  be  made  in  money. 
The  benefits  accruing  to  the  landowner  remonstrating,  if 
there  are  such  benefits  from  the  establishment  of  the  pro- 
posed highway,  proved  by  the  evidence,  should  be  consid- 
ered in  connection  with  all  the  other  evidence  in  the  case ; 
and  upon  all  the  facts  and  circumstances  in  evidence  you 
will  determine  what  amoimt,  if  any,  the  remonstrator  Eliza 
V.  Angell  has  been  damaged  by  reason  of  the  facts  alleged 
in  her  remonstrance.  After  making  proper  allowance  for 
benefits,  if  any,  accruing  to  her  from  the  establishment  of 
the  highway,  and  upon  all  the  facts  and  circumstances 
proved  under  the  law,  she  should  be  allowed  such  damages 
as  may  have  been  so  proved,  if  any,  that  she  will  suffer 
by  reason  of  the  establishment  of  the  proposed  highway, 
if  you  find  that  such  proposed  highway  would  be,  if  estab- 
lished, of  public  utility.  In  estimating  such  damages,  it 
'is  only  proper  to  consider  the  purposes  for  which  the  land 
is  being  used  at  the  time  of  the  location  of  the  highway, 
and  not  what  use  the  owner  may  make  of  the  same  at  some 
futilre  period.  The  element  of  damages  may  be  not  only 
the  value  of  the  land  actually  to  be  taken  for  the  highway, 
but  may  be  the  additional  expense,  if  any,  the  landowner 
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may  be  put  to  in  adjusting  his  land  to  the  purposes  for 
which  it  is  used.  If  the  location  of  the  highway  would 
require  the  landowner  to  remove  existing  fences  or  to  build 
and  maintain  new  fences,  the  cost  of  the  removal  of  old 
fences,  or  the  building  and  maintaining  of  new  ones,  may 
be  considered  in  estimating  the  damages  of  the  landowner 
who  remonstrates;  but  the  value  of  the  material  in  old 
fence  moved  from  the  line  of  the  highway  to  the  side,  so 
as  to  form  a  fence  at  the  side  of  the  highway,  can  not  be 
allowed  as  damages." 

That  part  of  the  instruction  by  which  the  jury  were 
informed  that  "the  benefits  accruing  to  the  landowner  re- 
monstrating, if  there  are  any  such  benefits  proved  by  the 
evidence,  should  be  considered  in  connection  with  all  the 
other  evidence  in  the  case ;  and  upon  all  the  facts  and  cir- 
cumstances in  evidence  you  will  determine  what  amount, 
if  any,  the  remonstrator  Eliza  V.  Angell  has  been  dam- 
aged by  reason  of  the  fact  alleged  in  her  remonstrance, 
after  making  proper  allowance  for  benefits" — ^we  think 
radically  wrong,  and  calculated  to  prejudice  appellant's 
cause  with  the  jury.  By  this  instruction  the  jury  were 
told  to  consider  all  the  evidence  in  determining  the  ben- 
efits that  would  accrue  to  appellant  by  the  opening  of  the 
proposed  highway.  The  jury  ought  to  have  been  instructed 
upon  the  issue  of  damages  and  benefits,  to  consider  only 
such  evidence  as  was  properly  admitted  upon  that  issue. 
Evidence  which  was  introduced  to  show  that  the  proposed 
road  would  be  of  public  utility  could  not  properly  be  con- 
sidered by  the  jury  in  placing  an  estimate  upon  appellant's 
individual  benefits.  There  was  evidence,  admitted  over  the 
objection  of  appellant,  upon  the  question  of  utility,  which, 
in  its  nature,  would  have  a  tendency  to  prejudice  the  minds 
of  the  jury  against  her.  It  was  the  duty  of  the  court,  as 
was  well  said  in  City  of  Delphi  v.  Lowery,  74  Ind.  5©0, 
39  x\m.  Eep.  98,  to  instruct  the  jury  that,  "where  there 
are  facts  given  in  evidence  which  ought  not  be  considered 


IS'OVEMBEE  TERM,  1902— Vol.  31.  63 

McCardle  v,  ATiltman  Co, 

in  estimating  damages,  the  instructions  of  the  court  should 
infonn  the  jury  what  facts  should  be  considered  by  them 
in  making  the  estimate,  and  not  leave  it  to  them  to  take 
into  accoimt  facts  which  have  no  legitimate  bearing  upon 
this  branch  of  the  case."  The  authorities  are  agreed  that 
where  facts  are  given  in  evidence  upon  two  issues,  as  in 
this  case,  the  instructions  of  the  court  when  instructing 
on  any  one  issue  should  confine  the  jury  to  the  matter  as 
presented  in  said  issue  on  which  the  instruction  was  given. 
See,  also,  Elliott,  Roads  &  Sts.  (2d  ed.),  §246;  VanhUrir 
cum  v.  State,  7  Blackf.  209 ;  Burk  v.  Simonson,  104  Ind. 
173,  54  Am.  Rep.  304.  We  think  the  trial  court  com- 
mitted reversible  error  in  so  instructing  the  jury. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  the  trial  court  to  grant  appellant's  motion  for  a  new  trial. 


McCardle  et  al.  v.  The  Aultman  Company. 

[No.  4,220.    Filed  April  28.  1903.  ] 

JuDOiCENTS. — Title, — OorporalionB, — Receivers, — A  complaint  in  a  suit 
on  a  judgment  alleging  that  the  judgment  was  rendered  in  favor 
of  an  Ohio  cori>oration,  and  that  thereafter  said  corporation  went 
into  the  hands  of  a  receiver  and  the  receiver  was  ordered  by  the 
court  to  turn  over  to  a  commissioner,  who  was  ordered  to  sell  the 
same,  all  of  the  property  of  the  corporation;  that  the  property 
was  transferred  and  sold  as  directed,  and  afterward  sold  and 
transferred  by  the  purchaser  to  plaintiff,  shows  tliat  plaintiff  was 
the  owner  of  the  equitable  title  to  the  judgment,  and  as  sucli 
owner  it  had  the  right  to  sue  on  the  judgment,    pp.  64,  65, 

Same. — Equitable  Ownership. — Enforcement. — Parties. — ^Wliere  the  owner 
of  the  equitable  title  to  a  judgment  rendered  in  favor  of  an  in- 
solvent corporation  brought  suit  to  enforce  such  judgment,  it  was 
necessary,  in  order  to  bind  the  legal  title,  tliat  the  said  corpora- 
tion, its  assignees,  and  receivers,  be  made  parties,    p.  65. 

Same. — Equitable  Ownership. — Enforcement. — Evidence. — Directing  Ver- 
dict,— ^Where,  in  an  action  on  a  judgment  by  the  assignee  thereof, 
the  plaintiff  introduced  in  evidence  the  original  judgment  and  the 
equitable  assignment  thereof  to  plaintiff,  and  no  evidence  was  in- 
troduced in  defense,  it  was  proper  to  direct  a  verdict  for  plaintiff. 
p,  66, 
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From  Ohio  Circuit  Court ;  N.  S.  Qivan^  Judge. 

Action  by  the  Aultman  Company  against  Nathan  Mc- 
Cardle  and  others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

J.  B.  Coles  and  Cynthia  ColeSy  for  appellants. 
S.  H.  Stewartj  A,  C.  Ayers,  A.  Q.  Jones  and  J.  E.  J^ol- 
letty  for  appellee. 

RoBY,  C.  J. — The  Aultman  Company,  an  Ohio  cor- 
poration, sued  the  appellant  Nathan  McCardle  upoiL  a 
judgment  alleged  to  have  been  rendered  against  him  on 
January  17,  1884,  in  the  Ohio  Circuit  Court,  in  favor  of 
C.  Aultman  &  Co.,  and  to  remain  due  and  unpaid.  It  is 
further  averred  that  in  December,  1893,  in  a  suit  against 
C.  Aultman  &  Co.,  brought  in  the  court  of  common  pleas 
of  Stark  county,  Ohio,  defendant  Lynch  was  appointed  re- 
ceiver for  C.  Aultman  &  Co. ;  that  afterwards,  appellant 
Doll  was  appointed  a  special  commissioneir,  and  the  re- 
ceiver and  C.  Aultman  &  Co.  were  ordered  to  turn  over, 
transfer,  and  deliver  to  said  commissioner,  and  the  commis- 
sioner was  ordered  to  sell  the  real  estate,  j)ersonal  property, 
and  all  bills,  choses  in  actions,  claims,  debts,  dues,  and  de- 
mands, held  by  and  owing  to  C.  Aultman  &  Co.,  or  in  the 
hands  of  the  receiver,  or  to  which  either  was  entitled ;  that 
on  February  16,  1895,  the  commissioner  sold  all  of  said 
property  to  William  W.  Clark,  and  on  February  26,  pursu- 
ant to  an  order  of  court,  the  commissioner  did  assign  and 
transfer  all  of  said  property  to  said  Clark ;  that  the  judg- 
ment sued  on  in  this  action  was  not  assigned  in  the  record, 
and  was  not  specially  mentioned,  but  was  included  in  the 
sale  and  transfer  to  Clark;  that  afterward  Clark  sold  and 
transferred  all  the  property  purchased  from  the  commis- 
sioner, including  the  judgment  sued  on,  to  the  Aultman 
Co.  It  is  also  alleged  that  appellee  is  the  absolute  and  equi- 
table owner  of  the  judgment;  that  appellants.  Lynch,  re- 
ceiver, Doll,  commissioner,  Keeney,  receiver,  and  C.  Ault- 
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man  &  Co.,  have  no  interest  therein;  that  Keeney,  as  re- 
ceiver of  C.  Anltman  &  Co.,  was  claiming  some  right  to  col- 
lect the  judgment,  and  was  made  a  party  for  that  reason. 
Defendants,  C.  Anltman  &  Co.,  Lynch,  and  Doll,  appeared 
to  the  action,  and  disclaimed  interest  in  the  judgment  sued 
upon.  Keeney  filed  an  affirmative  answer  setting  up  his  ap- 
pointment by  the  Marion  Circuit  Court  as  receiver  of  and 
for  the  property  of  C.  Aultman  &  Co.  in  Indiana.  Keply  in 
denial  was  made  thereto.  Appellant  McCardle  demurred 
to  Jhe  amended  complaint:  (1)  For  want  of  facts;  (2) 
because  the  plaintiff  had  no  legal  capacity  to  sue.  Demur- 
rer overruled.  Appellant  McCardle's  motion  to  strike  out 
the  answer  of  C.  Aultman  &  Co.  overruled.  Trial  by  jury. 
Verdict  for  plaintiff.  Motions  for  new  trial  and  in  arrest 
of  judgment  overruled.  Judgment  on  verdict.  Exceptions 
by  McCardle  to  each  adverse  ruling. 

The  errors  assigned  and  not  waived  are  that  the  court 
erred  in  overruling  the  demurrer  to  the  amended  complaint, 
motion  to  strike  out  the  answer  of  C.  Aultman  &  Co.,  and 
motion  for  a  new  triaL 

The  facts  stated  in  the  amended  complaint  were  suffi- 
cient to  show  that  appellee  was  the  owner  of  the  equitable 
title  to,  and,  as  such  owner,  had  a  right  to  sue  upon,  the 
judgment.  Wood  v.  Wallace,  24  Ind.  226 ;  Kelley  v.  Love, 
35  Ind.  106;  Shirts  v.  Irons,  54  Ind.  13;  Adams  v.  Lee, 
82  Ind.  587,  589 ;  Snell  v.  Maddux,  20  Ind.  App.  169. 

The  judgment  having  originally  been  rendered  in  favor 
of  C.  Aultman  &  Co.,  they  held  the  legal  title  when  the 
present  action  was  instituted ;  and  it  was  necessary,  to  bind 
that  title,  that  the  said  company,  its  assignees  and  receiv- 
ers, be  made  parties.  Nelson  v.  Johnson,  18  Ind.  329,  333 ; 
Chicago,  etc.,  R.  Co.  v.  Higgins,  150  Ind.  329;  Carskad- 
don  V.  Pine,  154  Ind.  410. 

The  complaint,  alleging  the  recovery  of  the  judgment 
in  the  Ohio  Circuit  Court,  the  equitable  assignment  thereof 

Vol.  31—5 


66         APPELLATE  COURT  OF  INDIANA, 

McCardle  v.  Anltman  Oo. 

to  appellee,  that  the  judgment  remained  due  and  unpaid, 
and  the  holder  of  the  legal  title  and  its  assignees  and 
receivers  being  made  parties  thereto,  was  sufficient  to  with- 
stand the  demurrer  of  the  person  against  whom  the  judg- 
ment was  originally  rendered,  and  it  was  not  error  for  the 
court  so  to  hold.  Neither  did  the  court  err  in  overruling' 
the  motion  for  a  new  trial 

Appellee,  to  sustain  the  allegations  of  its  complaint,  in- 
troduced the  judgment  recovered  by  C.  Aultman  &  Co. 
against  McCardle,  of  record  in  the  Ohio  Circuit  Court, 
the  deed  and  .transfer  of  Doll,  commissioner,  to  Clark,  and 
the  transfer  of  Clark  to  appellee.  No  evidence  was  intro- 
duced by  appellants.  The  court  instructed  the  jury  that, 
under  this  evidence,  appellee  was  entitled  to  recover  the 
amount  of  the  judgment,  with  six  per  cent,  interest  thereon 
to  the  time  of  the  trial.  There  was  no  dispute  about  the 
evidence,  and  it  was  sufficient  to  sustain  the  material  alle- 
gations of  the  complaint.  No  defense  was  made  or  at- 
tempted. Under  such  circumstances  the  instruction  was 
properly  given.  Hazzard  v.  Citizens  State  Bank,  72  Ind. 
180,  and  cases  cited;  Moore  v.  Baker,  4  Ind.  App.  115, 
117,  51  Am.  St.  203. 

Neither  did  the  court  err  in  refusing  to  give  instructions 
requested  by  appellant.  They  were  not  applicable  to  the 
evidence,  l^either  did  the  court  err  in  refusing  to  strike 
out  the  answer  of  C.  Aultman  &  Co.  Appellant  was  not 
injured  thereby.  His  interest  could  not  in  any  way  be 
prejudiced  by  such  ruling.  One  payment  of  the  judgment 
will  release  him  from  all  liability  to  anyone.  A  correct 
result  was  reached.    Wortman  v.  Minich,  28  Ind.  App.  81. 

Judgment  affirmed. 
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GoELZy  Executrix,  v.  People's  Savings  Bank 

ET  AL. 
[No.  4,40e.    FUed  April  29,  1908.  ] 

Gifts. — Delivery. — Acceptance, — Evidence,  — Bank  Depont.  —  Decedent 
executed  a  will,  by  the  terms  of  which  she  gave  $5  to  her  son,  and 
all  the  residue  of  her  property  to  her  tliree  daughters.  There- 
after she  deixwited  in  a  bank,  for  and  in  the  name  of  the  son, 
9900,  which  was  placed  to  his  credit  on  the  books  of  the  bank, 
and  a  pass-book  issued  in  the  name  of  the  son,  which  was  giyen 
to  decedent  and  kept  by  her  until  her  death.  About  a  year  after 
the  deposit  was  made,  decedent  sent  to  her  son,  by  mail,  a  writ- 
ten order  for  him  to  sign,  authorizing  the  payment  of  the  money 
so  deposited,  on  the  receipt  of  either  of  them,  which  he  returned 
without  signing.  After  the  death  of  decedent,  the  son's  wife 
brought  suit  against  him  for  support,  and  made  the  bank  a  party, 
asking  that  the  money  on  deposit  be  applied  toward  her  support, 
to  which  action  he  appeared  and  defended.  Held,  that  the  facts 
sufficiently  show  that  decedent  parted  with  possession  of  the 
money,  a  deliyery  thereof  to  a  third  person  in  trust  for  the  son, 
and  such  an  exercise  of  dominion  oyer  it  by  the  son  as  to  amount 
to  an  acceptance,  to  constitute  a  yalid  gift  inter  vivoe. 

Prom  the  Superior  Court  of  Vanderburgh  County ;  J. 
H.  Foster,  Judge. 

Action  by  Mary  A.  Goelz^  executrix  of  the  last  will  of 
Mary  A.  Long,  deceased,  against  the  People's  Savings 
Bank,  in  which  Katharine  Long  and  Joseph  Bastian  were, 
upon  petition,  made  defendants.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

W-  W.  Ireland  and  William  Beister,  for  appellant. 
J.  T.  Walker  and  D,  Q.  Chappell,  for  appellees. 

Wiley,  J. — ^Appellant,  as  executrix,  brought  her  action 
to  recover  a  sum  of  money  which  had  been  deposited  in  the 
People's  Savings  Bank  by  the  decedent,  which  she  alleged 
was  a  part  of  the  assets  of  the  estate.  In  the  first  instance 
the  bank  was  the  only  defendant,  and  subsequently  appel- 
lees^ Bastian  and  Katherine  Long,  filed  a  petition  asking 
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to  be  made  defendants,  whicU  petition  was  granted.  Ap- 
pellant thereupon  filed  an  amended  complaint,  upon  which 
issues  were  joined.  Trial  by  the  court,  finding  and  judg- 
ment for  appellees. 

By  the  assignment,  the  action  of  the  trial  court  in  over- 
ruling appellant's  motion  for  a  new  trial  is  brought  into 
review.  The  only  question  raised  by  the  motion  for  a  new 
trial  is  that  the  decision  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law. 

The  correctness  of  the  ruling  on  the  motion  for  a  new 
trial  must  be  determined  upon  the  following  statement  of 
facts  as  disclosed  by  the  record:  For  some  years  prior  to 
her  death,  Maria  A.  Long,  the  decedent,  had  been  a  widow. 
She  had  four  childten,  consisting  of  one  son  and  three 
daughters,  all  of  whom  survived  her.  One  of  the  daughters 
became  executrix  of  her  will.  The  deceased  was  possessed 
of  a  goodly  estate,  composed  of  both  real  and  personal  prop- 
erty. All  of  her  children,  excepting  her  son  Louis,  lived 
in  Evansville,  where  she  had  for  many  years  made  her 
home.  Louis  had  been  a  nonresident  of  the  State  for  more 
than  twenty  years. 

The  inventory  of  decedent's  estate  showed  that  she  pos- 
sessed personal  property  of  the  value  of  $3,635.75.  In 
1875  Louis  Long  married  the  appellee,  Katherine  Long. 
They  had  born  to  them  one  child,  named  Josie,  who  is  now 
grown  and  married.  In  1876,  without  any  just  cause,  so 
far  as  the  record  shows,  Louis  Long  abandoned  his  wife 
and  child,  and  thereafter  never  contributed  anything  to 
their  support.  During  the  twenty  years  he  occasionally 
visited  Evansville,  but  never  visited  his  wife  or  child.  Dur- 
ing all  this  time  his  wife,  by  her  own  labor,  supported 
herself  and  daughter,  until  in  recent  years  she  became 
dependent  upon  others.  All  these  facts  were  known  to  the 
decedent.  In  1893  the  decedent  executed  a  will,  by  the 
terms  of  which  she  gave  $5  to  her  son  Louis,  and  all  the 
residue  of  her  estate  to  her  three  daughters.    The  evidence 
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does  not  show  that  she  ever  made  an  advancement  to  her 
son.  At  or  about  the  time  decedent  made  her  will,  Louis 
visited  her  at  her  home.  January  4,  1898,  the  decedent 
deposited  in  the  People's  Savings  Bank  of  Evansville,  In- 
diana, for  and  in  the  name  of  her  son  Louis  Long,  $900, 
which  was  placed  to  his  credit  on  the  books  of  the  bank. 
At  the  time  of  the  deposit  the  bank  issued  a  pass-book  in 
the  name  of  Louis,  showing  that  said  sum  of  money  had 
been  deposited  in  his  name  and  to  his  credit.  The  pass- 
book was  given  to  the  decedent,  who  took  it  home  with 
her,  and  kept  it  in  her  possession  until  her  death.  About 
a  year  after  the  deposit  was  made,  the  decedent  sent  to 
Louis,  by  mail,  to  Nashville,  Tennessee,  a  written  order 
for  him  to  sign,  authorizing  the  payment  of  any  money 
deposited  in  the  name  of  either  of  them  or  both  of  them 
in  said  bank,  to  be  paid  upon  the  receipt  of  either  of  them. 
He  received  said  order,  and  returned  it  to  his  mother  with- 
out signing  it.  The  pass-book  came  into  the  possession  of 
appellant  upon  the  death  of  her  mother,  and  the  money 
so  deposited  was  not  included  in  the  inventory  she  filed  as 
a  part  of  the  assets  of  the  estate,  and  no  account  of  it  was 
taken  by  her.  After  the  death  of  the  decedent,  Katherine 
Long,  wife  of  Louis,  commenced  an  action  against  her  hus- 
band for  support  and  maintenance,  and  made  appellee  bank 
a  party.  She  averred  that  the  bank  had  on  deposit,  to  the 
credit  of  Louis,  said  money,  and  asked  to  have  it  applied 
toward  her  support.  The  bank,  in  that  action,  answered, 
admitting  that  it  had  the  sum  of  $979.10,  which  included 
accrued  interest,  on  deposit  to  the  credit  of  said  Louis,  and 
that  it  had  no  interest  in  the  controversy  between  Kath- 
erine and  Louis  further  than  that  its  rights  be  protected. 
At  or  about  the  time  of  the  commencement  of  this  suit  the 
pass-book  above  referred  to  was  delivered  .to  Louis,  and 
he  employed  counsel  to  appear  for  him  in  that  action  and 
protect  his  interests.  Such  proceedings  were  had  in  that 
action  as  upon  trial  by  the  court  there  was  a  finding  that 
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the  money  so  deposited  was  the  money  of  Louis  Long,  and 
belonged  to  him,  and  that  the  same  should  be  applied  to 
the  support  and  maintenance  of  Katherine.  To  carry  out 
the  order  of  the  court,  appellee  Bastian  was  appointed  re- 
ceiver, and  by  order  of  the  circuit  court,  in  which  the  case 
was  tried,  the  money  so  deposited  was  ordered  to  be  paid 
to  the  receiver,  which  was  done. 

The  daughter  of  Louis  Long  testified  that  he  told  her 
that  his  mother  had  given  him  money,  or  deposited  it  for 
himu  The  evidence  is  uncontradicted  that  the  decedent  de- 
posited the  $900  in  bank  as  a  gift  to  her  son.  She  talked 
to  a  number  of  her  neighbors  about  it,  and  told  all  of  them 
what  she  had  done.  One  witness  testified  that,  just  after 
the  decedent  had  returned  from  a  visit  to  her  son,  she  told 
him  she  had  been  to  the  bank  and  deposited  money  for  him. 
The  same  witness  testified  that  Louis  Long  told  him  that 
"if  anything  happened  he  had  money  here  [Evansville] 
in  bank."  Notwithstanding  the  fact  that  Louis  testified 
that  he  did  not  know  that  his  mother  had  deposited  money 
to  his  credit  in  the  bank,  there  is  an  abundance  of  evidence 
for  the  trial  court  to  have  reached  the  conclusion  that  he 
did  know  it.  When  asked  to  sign  an  order  so  that  any 
money  deposited  in  the  name  of  his  mother  or  himself 
might  be  paid  out  on  the  receipt  of  either  of  them,  and 
refusing  to  sign  it,  is  strong  evidence  that  he  knew  that  the 
money  had  been  deposited  for  him,  and,  in  refusing  to 
sign  the  order,  he  thereby  exercised  dominion  over  it,  and 
recognized  it  as  his  own.  There  is  no  question  but  what, 
after  his  mother's  death,  he  attempted  to  exercise  dominion 
over  it^  for  he  employed  counsel  in  a  pending  suit  to  which 
ho  was  a  party,  wherein  was  involved  the  question  of  his 
title  and  right  to  the  money,  to  protect  his  interest  therein. 

Counsel  for  appellant  urge  that  the  mere  fact  of  the 
decedent  depositing  the  money  in  bank  to  the  credit  of  her 
son  was  not  a  gift  inter  vivos,  because  the  requisites  to  con- 
stitute such  gift  were  wanting. 
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The  requisites  of  a  valid  jgift  inter  vivos  are  that  there 
must  be  a  gratuitous  and  absolute  transfer  of  the  propeirty 
from  the  donor  to  the  donee,  taking  effect  at  once,  and 
fully  executed  by  a  delivery  of  the  property  by  the  donor 
and  an  acceptance  thereof  by  the  donee.  14  Am.  &  Eng. 
Ency.  Law  (2d  edS)]  1016;  Smith  v.  Dorsey,  38  Ind.  451, 
10  Am.  Rep.  118;  Daubenspeck  v.  Biggs,  71  Ind.  255; 
Smith  V.  Ferguson,  90  Ind.  229,  46  Am.  Rep.  216;  Bing- 
ham V.  Stage,  123  Ind.  281;  Mercantile  Safe  Deposit 
Co.  V.  Huntington,  89  Hun  465,  35  K  Y.  Supp.  390; 
Cambreleng  v.  Graham,  79  Hun  247,  29  N.  Y.  Supp. 
419;  Telford  v.  Patton,  114  IlL  611;  Williamson  v.  John- 
son, 62  Vt.  378,  20  Atl.  279,  9  L.  R.  A-  277,  22  Am. 
St  117. 

It  must  appear  that  the  donor  parted  with  the  possession 
of  the  thing  or  article,  in  order  that  the  donee  should  re- 
ceive it,  to  constitute  a  delivery.  Buschian  v.  Hughart, 
28  Ind.  449. 

Under  the  facts  disclosed  by  the  record,  there  is  no  doubt 
but  what  the  decedent  parted  with  the  possession  of  the 
money  deposited  to  the  credit  of  her  son.  She  evinced  her 
intention  in  making  the  deposit  by  stating  to  her  neighbors 
and  friends  that  she  had  given  the  money  to  her  son.  That 
it  was  gratuitous  and  absolute  on  her  part  there  can  be 
no  doubt.  By  making  the  deposit  in  the  name  of  and  to 
the  credit  of  her  son  she  lost  dominion  over  it,  and  was 
powerless  to  withdraw  it  by  check  or  otherwise.  When  a 
gift  has  become  executed  or  consummated,  and  has  passed 
from  the  control  of  the  donor,  it  can  only  be  revoked  by 
the  consent  of  the  parties.  Pruitt  v.  Pruitt,  91  Ind.  595 ; 
Richards  v.  BeeveSj  149  Ind.  427. 

It  would  seem  from  the  facts  disclosed  by  the  record, 
that  the  donor  made  some  attempt  to  revoke  the  gift,  in 
part  at  least,  but  failed,  because  the  donee  would  not  con- 
sent to  such  revocation.  The  fact  that  the  donor  made  no 
further  eflFort  to  revoke  it  strongly  tends  to  prove  that  she 
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recognized  the  gift  as  fully  consummated.  The  repeated 
declarations  of  the  decedent  that  she  had  made  the  gift 
strengthens  the  proposition. 

It  remains  to  determine  whether  the  other  requisites 
were  present ;  that  is,  whether  there  was  a  delivery  to,  and 
an  acceptance  by,  the  donee.  The  fact  that  the  decedent 
made  the  gift  just  after  she  had  returned  from  a  visit  to 
her  son  may  properly  be  considered  in  this  connection. 
While  there  must  be  a  delivery  and  acceptance  to  complete 
the  gift,  it  does  not  necessarily  follow  that  the  delivery 
must  be  made  directly  to  the  donee,  and,  under  certain 
conditions,  acceptance  will  be  presumed.  The  delivery  may 
be  made  to  the  donee  or  some  one  for  him.  This  rule 
prevails  in  England,  and  in  most,  if  not  all,  states  of  the 
Union.  It  would  take  too  much  space  to  cite  all  the  author- 
ities in  support  of  this  proposition,  and  we  merely  cite 
14  Am.  &  Eng.  Ency.  Law  (2d  ed.),  1017,  1018,  and 
cases  cited. 

In  this  case  the  delivery  was  not  made  directly  to  the 
donee,  and,  if  there  was  a  delivery,  it  was  to  a  third  person 
for  him.  Where  a  delivery  is  thus  made  to  a  third  person, 
the  question  whether  the  gift  was  thereby  completed  with- 
out actual  delivery  to  the  donee  depends  entirely  upon 
whether  the  person  to  whom  the  property  is  delivered  re- 
ceives it  as  the  donor's  agent  or  as  trustee  for  the  donee. 
If,  in  this  case,  the  delivery  was  made  to  the  bank  as  the 
agent  of  the  donor,  the  agent's  authority  to  make  delivery 
was  revoked  by  the  death  of  the  donor,  for  the  agency  could 
not  continue  after  the  death  of  the  principal.  The  deliv- 
ery of  the  property  to  a  third  person  as  trustee  for  the 
donee,  and  not  as  an  agent  of  the  donor,  where  the  latter 
relinquishes  all  dominion  of  the  property  to  the  trustee, 
is  a  sufficient  delivery  to  complete  the  gift,  which,  in  such 
case,  is  not  revoked  by  the  subsequent  death  of  the  donor 
before  the  property  has  been  actually  delivered  to  the  donee. 
14  Am.  &  Eng.  Ency.  Law  (2d  ed.),  1025,  1026;  Easly 
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V.  Dye,  14  Ala.  158 ;  Sinker  v.  Rinkerj  20  Ind.  185 ;  Miller 
V,  Billingsley,  41  Ind.  489 ;  Wyhle  v.  McPhetefSy  52  Ind. 
393 ;  Martin  v.  McCollough,  136  Ind.  331 ;  Telford  v.  Pat- 
ton,  144  HI.  611;  Seavey  v.  Seavey,  30  HI.  App.  625; 
Ross'  Appeal,  127  Pa.  St  4,  17  Atl.  682;  Dresser  v. 
Dresser,  46  Me.  48;  ffi7Z  v.  Stevenson,  63  Me.  364,  18 
Am.  Rep.  231 ;  Davis  v.  N^y,  12S  Mass.  590,  28  Am.  Rep. 
272 ;  Hamilton  v.  Armstrong,  120  Mo.  597,  25  S.  W.  545 ; 
Hagerman  v.  Wigent,  108  Mich.  192,  65  N.  W.  756; 
Bump  V.  Pra«,  84  Hue  201,  32  K  T.  Supp.  538 ;  Mar- 
shall V.  Russell,  93  Tenn.  261,  25  S.  W.  1070 ;  Blanchard 
V.  Sheldon,  43  Vt.  512 ;  Second  Nat.  Bank  v.  Merrill,  81 
Wis.  142,  50  N.  W.  503-,  29  Am.  St.  870. 

In  the  case  of  Devol  v.  Z?i/e,  123  Ind.  321,  7  L.  R.  A. 
439,  where  a  decedent,  three  days  before  his  death,  declared 
to  the  cashier  of  a  bank,  wherein  he  had  a  tin  box,  that  it 
had  always  been  his  intention  to  give  to  a  designated  person 
$5,000,  and  that  he  had  put  $2,000  in  gold  in  the  box  in 
a  bag,  and  marked  the  name  of  the  intended  donee  thereon, 
and  directed  the  cashier  to  go  to  the  bank  and  count  out 
$3,000  more  in  gold  coin,  and  put  in  a  sack  and  mark  it 
as  the  other,  and  to  put  $1,000  in  currency  in  an  envelope 
for  another  designated  person,  and  put  her  name  upon  it, 
and  then  directed  that  in  case  of  his  death  the  cashier  de- 
liver the  sacks  and  the  envelope  to  the  parties  so  designated, 
it  was  held  that  such  facts  constituted  a  delivery  to  the  do- 
nees, as  gifts  causa  mortis. 

In  Caylor  v.  Caylors  Estate,  22  Ind.  App.  666,  72  Am. 
St.  331,  where  a  married  woman,  shortly  before  her  death, 
called  for  her  nephew  and  was  informed  that  he  was  absent, 
whereupon  she  told  her  husband  that  she  then  gave  to  her 
nephew  all  of  her  property  which  was  then  in  the  posses- 
sion of  her  husband,  and 'directed  him  to  deliver  it  to  the 
nephew,  it  was  held  that  such  facts  showed  a  gift  causa 
mortis.  In  the  last-cited  case,  many  of  the  leading  author- 
ities are  collected,  which  support  the  proposition  that  a 
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delivery  to  a  third  person,  for  the  benefit  of  a  donee,  is 
sufficient  delivery  to  the  latter,  even  though  actual  delivery 
does  not  precede  the  death  of  the  donor.  We  refer  to  the 
opinion  in  that  case,  and  the  cases  there  cited,  without  fur- 
ther comment.  This  disposes  of  every  question  except  that 
of  acceptance. 

From  all  the  evidence  in  the  case,  and  from  all  reason- 
able inferences  from  the  facts  which  the  trial  court  was 
authorized  to  draw,  it  sufficiently  appears  that  Louis  Long 
accepted  the  gift  from  his  mother.  The  deposit  was  made, 
accompanied  by  repeated  assertions  that  she  had  deposited 
the  money  to  his  credit  and  that  she  intended  it  as  a  gift, 
immediately  or  soon  after  she  had  visited  him.  He  told 
his  daughter  that  his  mother  had  given  him  money,  and 
he  exercised  dominion  over  it  by  refusing  to  permit  it 
to  be  drawn  from  the  bank  by  his  mother.  He  also  at- 
tempted, in  a  case  where  he  was  a  party,  and  in  which 
his  right  and  title  to  the  money  were  directly  involved,  to 
protect  his  interests.  In  such  case  the  exercise  of  dominion 
over  the  subject  of  the  gift,  or  an  assertion  of  a  right 
thereto  by  the  donee,  is  evidence  of  an  acceptance  by  him 
of  the  gift.  Love  v.  Francis,  63  Mich.  181,  29  N.  W.  843, 
6  Am.  St  290.  See,  also,  Williams  v.  Smiih  66  Ark.  299, 
50  S.  W.  513.  But  if  it  be  conceded,  which  is  not,  that  he 
did  not  signify  his  acceptance  by  act,  word,  or  deed,  it  does 
not  follow  that  there  was  not,  in  law,  an  acceptance  by 
him.  The  rule  that  requires  acceptance  to  complete  a  gift 
rests  largely  upon  the  very  reasonable  ground  that  the  donee 
may  not  desire  to  have  the  property  intended  as  a  gift,  for 
the  reason  that  there  may  be  burdens  growing  out  of  its 
ownership  which  he  does  not  desire  to  assume,  and  the  law 
will  not  enforce  a  gift  against  his  will.  14  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  1027,  and  authorities  there  cited. 
But  the  rule  prevails  that  where  the  gift  is  entirely  bene- 
ficial to  the  donee,  his  acceptance  of  it  will  ordinarily  be 
presumed,   unless  the  contrary  appears.     DeLevillain  v. 
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Evans,  39  Cal.  120;  Holmes  v.  McDonald,  119  Mich.  563, 
78  X.  W.  647,  75  Am.  St.  430 ;  Green  v.  Langdon,  28  Mich. 
221;  Dunlap  v.  Dunlap,  94  Mich.  11,  53  X.  W.  788; 
Love  V.  Francis  J  supra;  Wall  v.  ^Yall,  30  Miss.  91, 
64  Am.  Dec  147 ;  Tygard  v.  McComh,  54  Mo.  App. 
85;  Blasdel  v.  Locfcc,  52  N.  H.  238;  Frazier  v.  Per- 
kins, 62  N.  II.  69;  Beaver  v.  Beaver,  117  X.  Y.  421, 
22  X.  E.  940,  6  L.  R.  A.  403,  15  Am.  St.  531;  Matson 
V.  Abbey,  70  Hun  475,  24  X.  Y.  Siipp.  284 ;  Goss  v.  Sin- 
gleton, 2  Head  (Temi.)  67;  Pope  v.  Burlington  Sav. 
Bank,  56  Vt  284,  48  Am.  Rep.  781.  Thus,  where  a  gift 
is  made  to  a  minor,  who,  in  law,  is  presumed  to  he  inca- 
pable of  exercising  a  sound  discretion  over  his  affairs,  if 
the  gift  is  for  his  advantage,  the  law  will  accept  it  for 
him.  DeLevillain  v,  Evans,  supra;  Francis  v.  New  York, 
etc.,  B.  Co.,  17  Abb.  X.  Cas.  1 ;  Bichards  v.  Beeves,  149 
Ind.  427;  Tygard  v.  McComh,  supra;  Davis  v.  Garrett, 
91  Tenn.  147,  18  S.  W.  113.  Other  illustrations  might 
be  given,  but.  it  is  not  necessary. 

It  has  been  held  that  where  the  donor  has  done  all  in  1 
his  power  to  complete  a  gift  by  relinquishing  possession 
and  control  of  the  property  to  a  third  person  as  trustee 
for  the  donee,  the  gift  will  ordinarily  be  upheld,  although 
the  donee  had  no  knowledge  of  the  transaction.  In  such 
case  the  act  of  the  trustee  in  receiving  the  property  amounts 
to  an  acceptance  by  him  on  behalf  of  the  donee.  Davis 
V.  Key,  125  Mass.  590,  28  Am.  Rep.  272;  Brabrook  v. 
Boston,  etc.,  8av.  Bank,  104  Mass.  228,  6  ^Vm.  Rep.  222 ; 
Martin  v.  Funk,  75  X.  Y.  134,  31  Am.  Rep.  446. 

It  has  also  been  held  that  an  exercise  of  domain  over 
the  subject  of  the  gift,  or  an  assertion  of  a  rigfit  thereto  by 
the  donee,  is  an  evidence  of  an  acceptance  by  him  of  the 
gift.  Martin  v.  McCollough,  136  Ind.  331;  Love  v.  Fran- 
cis, supra;  Hunter  v.  Hunter,  19  Barb.  631. 

It  is  urged  by  the  appellant  that  tlie  mere  fact  that  one 
person  deposits  money  in  a  bank  to  the  credit  of  another, 
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does  not  constitute  a  gift.  As  an  abstract  proposition  this 
is  a  correct  statement  of  the  law,  but  appellant's  contention 
18  not  applicabfe  here,  for  it  clearly  appears  that  it  was 
the  intention  of  the  donor  to  make  the  gift,  and  the  other 
necessary  requisites  are  present. 

There  is  some  confusion  in  the  authorities  respecting  the 
disposition  of  a  bank-book,  showing  a  deposit  in  the  name 
of  the  donee,  as  affecting  the  rights  of  the  parties,  and 
there  is  no  reasonable  hypothesis  upon  which  they  can  be 
reconciled.  The  weight  of  the  authorities,  however,  and 
better  reason  support  the  proposition  that,  where  a  com- 
pletely executed  gift  of  the  money  deposited  is  shown,  it 
is  immaterial  that  the  deposit  book  has  not  been  delivered 
to  the  donee,  but  remains  in  the  possession  of  the  donor. 
Minor  v.  Rogers,  40  Conn.  512,  16  Am.  Rep.  69 ;  Kerrigan 
V.  Bautigan,  43  Conn.  17;  Barker  v.  Frye,  75  Me.  29; 
Alger  v.  North  End  8av.  Bank,  146  Mass.  418,  15  K  E. 
916,  4  Am.  St.  331 ;  Scott  v.  Berkshire  County  Sav.  Bank, 
140  Mass.  157,  2  N.  E.  925 ;  Blasdel  v.  Locke,  52  K  H. 
238 ;  Smith  v.  Ossipee,  etc.,  Sav.  Bank,  64  N.  H.  228,  9 
Atl.  792,  10  Am.  St.  400 ;  Cunningham  v.  Davenport,  74 
Hun  53,  26  N.  Y.  Supp.  322;  Howard  v.  Windham 
County  Sav.  Bank,  40  Vt.  597;  Telford  v.  Patton,  144 
111.  611,  33  N.  E.  1119. 

The  circuit  and  superior  courts  of  Vanderburgh  county, 
upon  a  fair  investigation  of  the  question  ^s  to  whether  the 
facts  in  this  case  constituted  a  gift,  adjudged  that  they 
did,  and  that  the  title  to  the  money  deposited  to  the  credit 
of  Louis  Long  vested  in  him.  True,  the  former  adjudica- 
tion was  not  binding  upon  appellant,  because  she  was  not 
a  party,  but  we  refer  to  the  fact,  in  connection  with  the 
statement  that  the  result  reached  by  the  trial  court  is  emi- 
nently correct,  and  in  harmony  with  the  rights  and  equities 
of  the  parties. 

The  appellant,  when  she  took  upon  herself  the  adminis- 
tration of  her  trust  as  executrix,  knew  of  the  gift  to  her 
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brother,  and  came  into  possession  of  the  bank-book  showing 
the  deposit.  She  did  not  treat  the  $900  in  the  bank  to  the 
credit  of  her  brother  as  a  part  of  the  assets  of  the  estate, 
for  she  failed  to  include  it  in  the  inventory,  and  thus 
recognized  it  as  his.  Xot  until  it  had  been  judicially  deter- 
mined as  between  the  bank,  Louis  Long,  and  his  wife,  that 
the  money  did  belong  to  Louis,  and  ought  to  be  applied  to 
the  maintenance  of  his  wife,  whom  he  had  deserted,  did 
appellant  attempt  to  assert  any  right  to  it  in  behalf  of  the 
estate. 

Upon  the  whole  record,  we  are  of  the  opinion  tliat  the 
case  was  correctly  decided,  the  rights  of  the  parties  equita- 
bly adjusted,  and  we  do  not  find  any  reversible  error. 
Judgment  affirmed. 


State,  ex  rel.  Graham,  v.  Walters,  Admin- 
istrator, ET  AL. 

[No.  4,250.    Filed  February  3,  1908.     Rehearing  denied  April  2, 

1903.     Transfer  denied  April  29,  1903.  ] 

MoBTOAOBB. — Error  in  Recording, — Action  Against  Recorder. — Limitation 
of  Actions. — ^In  recording  a  mortgage,  the  recorder  negligently 
failed  to  copy  correctly  the  description  of  the  land,  so  that  the 
mortgage  was  not  notice,  and  was  liable  to  be  defeated  in  favor  of 
any  sabseqnent  purchaser,  lessee,  or  mortgagee  in  good  faith  and 
for  a  Talnable  consideration.  More  than  six  years  thereafter, 
another  mortgage  was  executed,  and  properly  recorded,  without 
notice  on  the  i>art  of  the  mortgagee  of  the  prior  mortgage. 
Neither  the  first  mortgagee  nor  the  recorder  knew  of  the  error  in 
recording  uiitil  after  the  execution  of  the  second  mortgage. 
Held,  in  an  action  against  the  recorder,  that  the  statute  of  limita- 
tions began  to  run  at  the  time  the  erroneous  record  was  made,  and 
that  the  action  was  barred  by  ^294  Bums  1901.    pp.  78-82. 

Same. — Error  in  Recording. — LimilcUion  of  Actions. — Dvfcorery  of  Cause  of 
Action. — Stispension  of  Statute. — ^A  county  recorder  in  recording  a 
mortgage  failed  to  copy  correctly  the  description  of  the  land,  and 
the  mortgage  was  thereby  rendered  invalid  against  a  subsequent 
mortgagee.  Neither  the  first  mortgagee  nor  the  recorder  knew  of 
the  error  in  recording  until  after  the  execution  of  the  second 
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mortgaf^.  Hdd,  that  there  waa  no  conoealTnent  within  the 

ing  of  ^1  Bnrna  1901,  so  as  to  suspend  the  operation  of  the 

statnte  of  limitations,  p.  8t. 

From  Caes  Circuit  Court ;  D.  H.  Chase^  Judge. 

Action  by  the  State  on  the  relation  of  Catherine 
Graham  against  George  W.  Walters,  administrator  of 
the  estate  of  Henry  Habler,  deceased,  and  others.  From 
a  judgment  for  defendants,  relatriz  appeals.    Affirmed. 

J.  W.  McChreevy  and  (r.  E.  Boss,  for  appellant. 

J.  C.  NelsoUy  Q.  A.  Myers  and  D.  D.  Fickle j  for  appellees. 

Black,  P.  J. — This  was  an  action  commenced  February 
10,  1900,  on  the  official  bond  of  Henry  Hubler,  recorder 
of  Cass  county.  The  proceeding  was  commenced  as  a 
claim  against  the  estate  of  the  principal,  deceased,  and  in 
the  circuit  court  the  sureties  were  brought  in  as  additional 
defendants.  December  7,  1889,  one  William  Murphy  ex- 
ecuted his  mortgage  on  certain  land  in  that  county  to  the 
relatrix  to  secure  the  payment  of  his  promissory  note  for 
$683.02,  payable  to  her  two  years  from  that  date.  On  the 
same  day  she  presented  the  mortgage  to  the  intestate,  then 
county  recorder,  for  recording;  paying  him  the  recorder's 
fee  therefor.  In  recording  the  mortgage,  the  recorder 
negligently  failed  to  copy  correctly  the  description  of  the 
land,  so  that  instead  of  a  certain  part  of  the  northwest 
quarter  of  a  specified  section,  as  described  in  the  'mortgage, 
the  record  of  the  mortgage  described  a  like  part  of  the 
northeast  quarter  of  the  same  section.  He  returned  the 
mortgage  to  the  relatrix,  having  indorsed  thereon  the  time 
of  the  receipt  of  the  mortgage  for  record,  and  the  words: 
"Recorded  in  record  14,  page  240,"  signed  by  him  as 
recorder  of  that  county.  Wlien  the  recorder  delivered  the 
mortgage  to  the  person  who  called  for  it,  a  month  or  two 
after  it  was  left  for  record,  in  answer  to  the  question  of 
that  messenger  as  to  whetlier  it  would  be  necessary  to  com- 
pare tiie  mortgage  and  the  record  said:    '^Xo;  that  is  all 
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right"  The  land  so  mortgaged  to  the  relatrix  was  again^ 
March  2,  1896,  mortgaged  by  Murphy  to  secure  the  pay- 
ment of  a  note  for  $1,500  to  the  Mortgage  &  Trust 
Company  of  Pennsylvania,  by  which  this  mortgage  was 
taken  without  notice  of  the  former  mortgage.  The  second 
mortgage  was  duly  recorded.  In  1897  the  relatrix  brought 
suit  against  Murphy  and  said  company  to  foreclose  the 
first  mortgage,  and  in  that  suit  it  was  by  the  court  decreed 
that  the  second  mortgage  was  a  prior  and  senior  lien-  on 
the  land  mortgaged  to  the  rdatrix,  and  thereby  she  lost  her 
security  for  her  note.  She  caused  execution  to  issue 
against  Murphy,  but  was  unable  to  realize  anything,  for 
the  reason  that  he  was  insolvent^  and  had  no  property  out 
of  which  the  debt  could  be  collected.  Neither  the  relatrix 
nor  the  recorder  knew  of  the  error  in  recording  until  after 
the  execution  of  the  second  mortgage.  Henry  Hubler,  the 
recorder,  died  in  1898. 

The  controlling  question  is  whether  or  not  the  action  was 
barred  by  the  statute  of  limitations,  and  the  determination 
of  this  matter  depends  upon  the  solution  of  the  question 
as  to  when  the  cause  of  action  accrued  on  the  recorder's 
official  bond  for  the  breach  alleged;  that  is,  when  could 
the  recorder  first  have  been  sued  for  the  official  error 
charged?  Our  statute  (§294  Bums  1901)  provides: 
"All  actions  against  a  sheriff,  or  other  public  officer,  or 
against  such  officer  and  his  sureties  on  a  public  bond,  grow- 
ing out  of  a  liability  incurred  by  doing  an  act  in  an  official 
capacity,  or  by  the  omission  of  an  official  duty,"  shall  be 
commenced  within  five  years  after  the  cause  of  action  has 
accrued,  and  not  afterward.  It  was  the  statutory  duty  of 
the  county  recorder  to  record  the  mortgage  for  the  relatrix 
in  its  order ;  and  if  not  recorded  in  forty-five  days  from 
the  execution  thereof,  the  mortgage  was  liable  to  be  de- 
feated in  favor  of  any  subsequent  purchaser,  lessee,  or 
mortgagee  in  good  faith  and  for  a  valuable  consideration. 
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§§3350,  8007  Burns  1901 ;  United  States  8av.,  etc.,  Co. 
V.  Harris,  142  Ind.  226,  237. 

The  misdescription  of  the  land  in  the  record  of  the  mort- 
gage rendered  the  recording  worthless  from  the  first.  The 
debtor  continued  personally  liable,  and  this  liability  be- 
came of  no  avail  to  the  relatrix, — not  through  the  error 
of  the  recorder,  but  by  reason  of  the  debtor's  insolvency. 
The  security  of  the  land  continued  available,  notwith- 
standing the  fault  in  the  recording,  until  the  execution  of 
the  second  mortgage,  which,  because  of  the  recorder's  mis- 
take, was  a  superior  lien,  and  finally  exhausted  the  secu- 
rity. The  damage  consisting  of  the  loss  of  the  security  was 
a  direct  result  of  the  incorrect  copying  of  the  description 
of  the  mortgaged  land  in  recording  the  mortgage.  If  that 
damage  had  accrued  and  action  therefor  had  been  com- 
menced within  the  period  of  the  statute  after  the  record- 
ing of  the  mortga^,  there  can  be  no  doubt  that  damages 
for  the  loss  thereby  sustained  might  have  been  recovered. 

The  right  of  the  relatrix  to  have  the  recording  of  her 
mortgage  done  correctly,  so  that  the  record  would  con- 
stitute constructive  notice  of  all  her  rights  as  mortgagee, 
was  as  absolute  as  the  right  to  have  the  mortgage  recorded. 
As  between  her  and  the  recorder,  she  was  under  no  obliga- 
tion to  inspect  the  record  of  her  mortgage  to  see  that  it  was 
safely  correct.  By  presenting  a  mortgage  in  due  form, 
proper  for  recording,  and  paying  the  recorder's  fee,  she 
did  all  that  was  incumbent  upon  her  to  impose  the  duty 
upon  the  recorder.  When  the  mortgage  was  recorded  so  in- 
correctly that  the  record  was  worthless  as  notice,  there  was 
at  once  a  violation  of  official  duty  on  the  part  oi  the  re- 
corder, and  the  relatrix  was  at  once  thereby  deprived  of  a 
material  and  valuable  right.  She  then  had  a  cause  of  ac- 
tion against  the  recorder.  If  she  had  discovered  the  error 
before  any  subsequent  conveyance  or  encumbrance,  and  the 
original  mortgage  were  then  still  in  existence  and  in  her 
possession,  she  might  have  had  it  recorded  again,  at  the 
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expense  of  the  fee  therefor,  or,  if  in  such  case  the  original 
mortgage  were  lost,  she  perhaps  might  have  procured  a 
correction  of  the  record;  but  in  the  meantime  (at  least, 
after  the  expiration  of  forty-five  days  from  the  execution 
of  her  mortgage)  she  would  have  been  in  the  condition  of 
a  mortgagee  whose  mortgage,  not  being  recorded,  is  liable 
to  be  cut  off  by  intervening  circumstances  beyond  her  con- 
trol. It  might  be  difficult,  in  an  action  against  the  re- 
corder, brought  before  the  accruing  of  any  rights  of  others 
in  the  land,  to  say  what  considerations,  other  than  the  loss 
of  the  fee  for  recording,  should  enter  into  the  assessment 
of  the  amount  of  the  damages;  but  it  must,  we  think,  be 
said  that  a  right  having  been  violated,  and  she  having 
suffered  an  individual  wrong,  some  damage  must  be  pre- 
sumed, whether  susceptible  of  proof  or  not  See  Cooley, 
Torts  (2d  ed.),  *383. 

It  can  not  be  doubted,  it  would  seem,  that  a  cause  of 
action  involving  the  essential  elements  of  an  actionable 
tort  arose  in  favor  of  the  relatrix  against  the  recorder  im- 
mediately  upon  the  commission  of  the  wrong  of  recording 
her  mortgage  incorrectly ;  the  amount  of  the  damage  being 
determinable  by  a  jury,  under  instructions.  Such  an  ac- 
tion would  not  be  like  an  action  for  a  continuing  nuisance, 
for  which  damages  may  be  recovered  from  time  to  time 
as  they 'have  accrued;  but  it  would  bo  one  in  which  all 
damages,  past  and  future,  so  far  a&  ascertainable  would  be 
recoverable. 

The  case  before  us  is  not  governed  by  the  principles  of 
those  wherein  some  act  has  been  done,  which,  not  being 
wrongful  at  the  time,  or  not  being  wrongful  then  as 
to  the  plaintiff,  furnishes  an  element  of  an  action  only 
after  specific  damage  has  resulted  therefrom,  and  the 
right  of  action  does  not  accrue  until  the  special  dam- 
age complained  of  has  accrued.  There,  tlie  damage 
being  the  gist  of  the  action,  the  time  runs  only  from 
Vol.  81—6 
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the  actual  happening  of  the  damage.  Here,  however, 
there  was  both  wrong  and  injury  as  soon  as  the  error  had 
been  committed.  The  mistake  in  the  recording  was  not, 
as  to  the  mortgagee,  something  which  might  rightfully  be 
done,  and  which  could  not  be  regarded  as  a  thing  amiss 
until  some  damage  should  actually  accrue  therefrom ;  but  it 
was  in  itself  a  thing  amiss.  Where  damage  has  so  accrued, 
further  consequential  damage  will  not  give  rise  to  a  fresh 
cause  of  action.  We  are  constrained  to  hold  with  the  court 
below  that  the  statute  of  limitations  barred  the  action. 

There  has  been  some  discussion  by  counsel  of  the  law  re- 
lating to  the  concealment  of  the  fact  of  liability  to  an  ac- 
tion by  one  party,  and  the  discovery  of  the  cause  of  action 
by  the  other  (§301  Bums  1901)  ;  but  the  case  at  bar  affords 
no  occasion  for  the  postponement  of  the  running  of  the 
statute  of  limitations  on  the  ground  of  concealment  The 
fact  that  a  person  entitled  to  an  action  has  no  knowledge 
of  hia  right  to  sue,  or  of  the  facts  out  of  which  his  right 
arises,  does  not  prevent  the  running  of  the  statute,  or  post- 
pone the  commencement  of  the  period  of  limitation,  until 
he  discovers  the  facts  or  learns  of  his  rights  thereunder. 
Nor  does  the  mere  silence  of  the  person  liable  to  the  action 
prevent  the  running  of  the  statute.  To  have  such  effect, 
there  must  be  something  done  to  prevent  discovery, — some- 
thing which  can  be  said  to  amount  to  concealment.  Ware 
V.  State,  ex  rel.,  74  Ind.  181 ;  Schultz  v.  Board,  etc.,  95 
Ind.  323;  Pence  v.  Young,  22  Ind.  App.  427;  Bower  v. 
Thomas,  22  Ind.  App.  505. 

To  constitute  the  concealment  which  will  postpone  the 
operation  of  the  statute  of  limitations,  there  must  be  more 
than  mere  silence  or  general  declarations;  there  must  be 
fraud  in  act  or  statement,  intended  to  prevent  knowledge 
of  the  existence  of  the  cause  of  action,  and  operating  to  pre- 
vent discovery.    Jackson  v.  Jackson,  149  Ind.  238. 

Judgment  affirmed. 
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Shroter  V.  Campbell  et  al. 

[No.  4,86i.    Filed  April  30,  1908.  ] 

Tbial. — Special  Finding. — Request. — Waiver. — ^It  is  the  daty  of  the 
court  to  find  the  facts  specially  npon  proper  request,  bnt  the  right 
to  a  special  finding  may  be  waived  by  the  party  requesting  it 
after  the  request  is  made.    p.  84, 

Same. — Special  Finding, — Request — Waiver, — ^A  request  for  si)ecial 
findings  will  be  presumed,  on  appeal,  to  have  been  waived,  where, 
without  any.  objection  made  or  exception  taken,  the  court  made 
a  general  finding  and  rendered  a  decree  thereon,    p.  84, 

Jury. — Right  to  Jury  Trial. — Abaiemenl  of  NvisoTice, — Injunction. — A 
I>arty  is  not  entitled  to  a  jury  trial  as  of  right  in  a  suit  to  enjoin 
and  abate  a  nuisance,    p.  85. 

KtJEBANOE. — Bndence. — Harmless  Error. — ^Ih  a  suit  by  tenants  who 
occupied  a  i>art  of  a  building  as  storerooms  against  a  tenant  of 
another  part  of  the  building  to  enjoin  and  abate  a  nuisance  con- 
sisting of  a  stairway  which  cut  off  light  and  yentilation  from  plain- 
tiffs' rooms,  and  offensiye  and  unhealthful  odors  created  by  defend- 
ant, there  was  no  reyersible  error  committed  in  i^ermitting  evi- 
dence to  be  introduced  as  to  the  rental  value  of  the  rooms  occupied 
by  plaintiffs  if  the  premises  were  free  from  the  annoyances  about 
which  complaint  was  made,  where  mere  nominal  damages  yrere 
awarded;  nor  was  defendant  harmed  by  evidence  showing  the  an- 
nual volume  of  business  done  by  plaintiffs,    pp.  85,  86. 

Same. — Evidence. — ^In  a  suit  by  tenants  who  occupied  a  part  of  a 
building  as  business  rooms  against  tenants  of  another  part  of  the 
building  to  abate  a  nuisance  created  by  the  latter  consisting  of  an 
obstructing  stairway  and  certain  offensive  and  unhealthful  odors, 
evidence  that  these  odors  were  the  subject  of  comment  by  plain- 
tiffs' customers  was  competent  as  showing  the  nature  and  extent 
of  the  nuisance  complained  of,  and  the  effect  upon  plaintiffs' 
business,    p.  86. 

Same.— TTAot  CbTweih/tes.— The  erection  of  a  stairway  by  tenants  of  a 
building  so  as  to  obstruct  the  rear  entrance  to  rooms  occupied  by 
other  tenants,  and  the  creation  of  offensive  odors  by  cooking,  and 
by  throwing  refuse  matter  in  the  alley  in  the  rear  of  the  building, 
constitute  a  nuisance  within  the  meaning  of  (290  Bums  1901. 
pp.  86,  87. 

Same. — Mandatory  Injunction. — Discretion  of  Court. — In  a  suit  to  abate  a 
nuisance,  and  for  an  injunction,  a  mandatory  order  that  a  stair- 
way which  obstructed  an  entrance  to  plaintiffs'  rooms  be  removed 
will  not  be  reversed,  where  no  abuse  of  discretion  is  shown,  p.  87. 
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Appeal  and  Error. — Decree  Not  SmUiined  by  Evidence. — Motion  to  Mod' 
ify, — Where  any  part  of  a  decree  is  not  sustained  by  the  eyidence, 
the  remedy  is  by  motion  to  modify;  and  where  no  motion  was 
made  to  modify,  the  question  can  not  be  reviewed  on  appeal. 
pp.  87,  88. 

From  Henry  Circuit  Court;  W.  0.  Barnard,  Judge. 

Suit  by  Thomas  L.  Campbell  and  another  against  James 
K.  Shroyer.  From  a  decree  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

F.  E.  Beach  and  Wm.  A.  BrowUy  for  appellant. 
M.  E.  Forkner  and  G.  D.  Forknerj  for  appellees. 

Robinson,  J. — Suit  by  appellees  to  enjoin  and  abate  a 
nuisance.  When  the  case  was  submitted  to  the  Court  for 
trial,  and  before  the  beginning  of  the  evidence,  appellant 
filed  a  written  request  for  a  special  finding  of  the  facts. 
The  court  made  a  general  finding,  upon  which  a  decree  was 
rendered.    . 

It  is  the  duty  of  the  court  to  find  the  facts  specially  upon 
a  proper  request,  but  this  right  to  a  special  finding  might 
be  waived  by  the  party  after  the  request  is  made.  And  it 
will  be  presumed  to  have  been  waived  where,  without  any 
objection  made  or  exception  taken,  the  court  makes  a  gen- 
eral finding  and  renders  thereon  a  decree.  After  the  evi- 
dence was  heard,  the  court  may  have  inadvertently  made 
the  general  finding,  and  the  action  of  the  trial  court  can  not 
be  reviewed  without  first  having  given  the  court  an  oppor- 
tunity to  correct  the  error.  See  Tague  v.  Owens,  11  Ind. 
App.  200. 

At  the  proper  time  appellant  demanded  that  the  issues 
of  fact  be  tried  by  a  jury,  which  was  refused.  The  code 
provides  that  "Issues  of  law  and  issues  of  fact  in  causes 
that,  prior  to  the  18th  day  of  June,  1862,  were  of  exclu- 
sive equitable  jurisdiction,  shall  be  tried  by  the  court." 
§412  Bums  1901.  As  a  complaint  for  injunction  in- 
vokes the  equity  powers  of  the  court,  a  trial  by  jury  can 
not  be  demanded.     Such  an  action  belongs  exclusively  to 
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the  equitable  jurisdiction  of  courts;  and  while  the  court 
may  now,  as  it  could  prior  to  the  adoption  of  the  code  of 
1852,  in  cases  triable  by  the  court,  in  its  discretion,  for  its 
information,  cause  any  question  of  fact  to  be  tried  by  a 
jury,  yet  a  party  can  not  demand  as  of  right  a  trial  by  jury 
in  such  cases.  Helm  y.  First  Nat.  Bank,  91  Ind.  44; 
Pence  v.  Garrison^  93  Ind.  345 ;  Evans  v.  Nealis,  87  Ind. 
262. 

The  building  occupied  by  the  parties  to  this  suit  is  a 
three-story  brick  building.  On  the  first  floor  are  two  store- 
rooms separated  by  a  stairway  leading  to  the  second  story, 
in  which  is  a  hallway  about  four  feet  wide.  Appellees 
occupy  the  first  and  second  stories  of  the  east  part  of  the 
building  as  a  dry-goods  store  and  millinery  store,  and  ap- 
pellant lives  in  three  rooms  in  the  second  story  of  the  west 
part.  In  the  rear  of  the  building  is  an  open  alleyway  ap- 
purtenant thereto,  upon  which  the  building  abutted,  and 
into  this  way  opened  the  rear  exits,  doors  and  windows. 
It  is  charged  that  appellant  has  constructed  over  this  way 
a  room  with  a  stairway  leading  down  in  front  of  the  door 
that  leads  into  this  way  from  the  building,  completely  clos- 
ing up  the  door,  and  cutting  off  all  light  and  ventilation 
into  the  room,  and  blockading  the  free  use  of  the  way; 
that  appellant  cooked  in  the  rooms  he  occupied,  and  that 
the  odor,  steam,  and  vapor  escaped  into  and  settled  on  ap- 
pellees' goods,  rendering  them  unsalable ;  that  he  constant- 
ly throws  into  the  alley  certain  described  refuse  matter, 
which  putrifies,  and  gives  off  offensive  and  unhealthful 
odors  which  escape  into  the  store,  preventing  the  use  of  the 
windows  for  ventilation  without  danger  to  the  health  of 
appellees  and  their  employes.  Appellees  are  tenants  un- 
der a  lease  of  the  rooms,  and  the  acts  complained  of  are  a 
wrongful  interference  with  the  use  of  the  rooms,  and  a 
special  injury  to  the  tenant. 

As  the  amount  of  damages  awarded  was  nominal,  there 
was  no  reversible  error  in  permitting  evidence  to  be  intro- 
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duced  as  to  the  rental  value  pf  the  rooms  occupied  by  ap- 
pellees if  the  premises  were  free  from  the  annoyances  about 
which  complaint  was  made.  Nor  is  it  made  to  appear  that 
appellant  was  harmed  by  evidence  showing  the  annual  vol- 
ume of  business  done  by  appellees. 

It  was  not  harmful  error  to  permit  one  of  the  appellees 
to  testify  that  these  odors  were  the  subject  of  remarks  by 
their  customers.  No  attempt  was  made  to  prove  any  state- 
ment made  by  any  one.  Such  evidence  was  co^npetent  as 
showing  the  nature  and  extent  of  the  nuisance  complained 
of,  and  the  eflFect  upon  appellees*  business. 

The  statute  (§290  Bums  1901)  provides  that  "what- 
ever is  injurious  to  health,  or  indecent,  or  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of  property,  so  as 
essentially  to  interfere  with  the  comfortable  enjoyment 
of  life  or  property,  is  a  nuisance,  and  the  subject  of  an 
action."  There  is  evidence  of  the  existence  of  the  acts 
complained  of,  and  that  they  come  within  the  scope  of  this 
statutory  provision.  Much  of  the  argument  in  appellant's 
brief  is  upon  the  evidence,  but  we  can  not  interfere  with 
the  court's  conclusion  upon  the  weight  of  the  evidence. 
We  quite  agree  with  counsel  for  appellant  that  cooking  is 
not  a  nuisance  per  se.  Nor  can  it  be  said  that  the  cooking 
of  onions  and  cabbage  is  necessarily  a  nuisance.  And  we 
find  nothing  in  the  decree  that  will  prevent  appellant  from 
indulging  his  taste  in  this  respect  in  such  a  way  as  he  may 
see  proper.  But  we  are  not  prepared  to  say  that  under  no 
circumstances  could  a  person  be  prevented  from  permitting 
odors  and  vapors  from  a  kitchen  to  escape  into  an  adjoin- 
ing building  or  roem. 

"The  corruption  of  the  atmosphere,"  says  the  authpr  of 
Wood,  Nuisance  (3d  ed.),  §561,  %y  the  exercise  of  any 
trade  or  any  use  of  property  that  impregnates  it  with  noi- 
some stenches  has  ever  been  regarded  as  among  the  worst 
class  of  nuisances,  and  the  books  are  full  of  cases  in  which 
any  use  of  property  producing  these  results  has  been  re- 
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garded  as  noxious  and  a  nuisance  whether  arising  from  the 
exercise  of  a  trade,  or  business,  or  from  the  ordinary  or 
even  necessary  uses  of  the  property."  In  §10  the  same 
author  says :  "No  man  is  at  liberty  to  use  his  own  [prop- 
erty] without  reference  to  the  health,  comfort,  or  reason- 
able enjoyment  of  like  public  or  private  rights  by  others. 
Every  man  gives  up  something  of  this  absolute  right  of 
dominion  and  use  of  his  own,  te  be  regulated  or  restrained 
by  law,  so  that  others  may  not  be  hurt  or  hindered  un- 
reasonably in  the  use  or  enjoyment  of  their  property.  This 
is  the  fundamental  principle  of  all  regulated  civil  com- 
munities, and  without  it  society  could  hardly  exist,  except 
by  the  law  of  the  strongest.  This  illegal,  unreasonable  and 
imjustifiable  use  to  the  injury  of  another,  or  of  the  public, 
the  law  denominates  a  nuisance."  See  Radican  v.  Buck- 
ley, 138  Ind.  582 ;  Haggart  v.  Stehlin,  137  Ind.  43,  22 
L.  R.  A.  577 ;  Orady  v.  Wolsner,  46  Ala.  381,  7  Am.  Rep. 
593 ;  Owen  v.  Phillips,  73  Ind.  284. 

In  the  decree  the  court  made  a  mandatory  order  that  the 
obstruction  placed  in  the  alleyway  at  the  rear  of  the  build- 
ing be  removed.  From  the  record  the  court  was  authorized 
to  conclude  that  there  had  been  a  wrongful  invasion  of  ap- 
pellees' rights  irreparable  and  continuing  in  its  nature,  and 
might  issue  a  mandatory  injunction.  Brauns  v.  Oleisige, 
130  Ind.  167 ;  Lake  Erie,  etc,  R.  Co.  v.  Essington,  27  Ind. 
App.  291.  Whether  a  mandatory  injunction  will  be  de- 
creed in  any  case  is  a  matter  largely  in  the  discretion  of 
the  court,  and  we  can  not  say  there  was  any  abuse  of  this 
discretion  in  the  case  at  bar.  See  In  re  Lennon,  166  U.  S. 
548,  17  Sup.  Ct.  658,  41  L.  Ed.  1110;  Lynch  v.  Union 
InsL  for  Sav.,  159  Mass.  306,  34  N.  E.  364,  20  L.  R.  A. 
842 ;  Wheelock  v.  Noonan,  108  N.  Y.  179,  15  N.  E.  67, 
2  Am.  St.  405;  1  High,  Injunctions  (3d  ed.),  §§2,  708. 
It  can  not  be  said  that  the  court  granted  appellees  any 
greater  relief  than  they  were  entitled  to  under  the  evidence. 
Moreover,  if  any  part  of  the  decree  is  not  sustained  by  the 
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ve  error.     Judgment  affirmed. 


\  CXXY  ET  AL.   V.   ZONKER. 
>w^  4.29L    Filed  May  12,  1903.  ] 
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^^zcxL  Steuben  Circuit  Court ;  J.  A.  Woodhull,  Special 

Action  by  Anthony  Zenker  against  Addison  B.  Nickey 
4^  others.  From  a  judgment  for  plaintiff,  defendants 
Appeal.     Reversed. 

T.  JR.  Marshall,  W.  F.  McNagny,  P.  H.  Clugston,  D.  M. 
Link  and  5.  A.  Wood,  for  appellants. 

C.  M.  Phillips^  T.  A.  Redmond,  8.  A.  Powers,  A.  C.  Wood, 
W.  Q.  Croxton  and  F.  M.  Powers,  for  appellee. 

IIknley,  J. — The  first  trial  of  this  cause  was  in  the 
DeKalb  Circuit  Court,  where  the  action  was  originally 
commenced.  A  venire  de  novo  was  granted,  and  the  cause 
venued  to  Steuben  county,  where  the  second  trial  occurred. 
Upon  appeal  to  this  court,  the  judgment  of  the  circuit  court 
of  Steuben  county  was  reversed.  Nickey  v.  Zoriker,  22 
Ind.  App.  211.  This  appeal  is  from  a  judgment  rendered 
against  appellants  upon  the  third  trial  of  the  cause. 

Briefly  stated,  the  facts  out  of  which  the  controversy 
arose  were  as  follows:  Anthony  Zenker,  in  the  year  1895, 
was  the  owner  of  real  estate  in  DeKalb  county,  on  which 
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there  was  standing  growing  timber  which  he  desired  to 
selL  Appellant  Daniel  Blucher  was  engaged  in  the  busi- 
ness of  buying  standing  timber.  Blucher  purchased  of 
Zonker  the  timber  in  dispute  under  a  certain  agreement,  by 
the  terms  of  which  Blucher  agreed  to  cut  the  trees  and 
saw  them  into  logs,  and  pay  for  them  before  removing  them 
from  the  ground-  Upon  the  question  of  grading,  Blucher 
contends  that  it  was  agreed  that  he  should  grade  and  scale 
the  timber,  and  Zonker  contends  that  the  timber  was  to  be 
graded  and  scaled  to  his  satisfaction,  all  of  which,  includ- 
ing the  payment  of  the  purchase  price,  it  was  agreed  should 
be  done  before  any  of  the  timber  could  be  removed.  Blu- 
cher sold  the  timber  in  the  meantime  to  his  co-appellants, 
who  were  engaged  in  the  manufacture  of  lumber  under  the 
firm  name  of  A.  B.  Nickey  &  Sons,  who  thereupon  removed 
the  timber  from  the  premises  and  possession  of  appellee. 
At  the  time  A.  B.  Nickey  &  Sons  took  possession  of  and 
removed  the  timber  from  the  land  of  appellee,  it  is  appel- 
lee's claim  that  Blucher  had  not  paid  him  for  it,  nor  had 
it  been  scaled-  and  graded  to  his  satisfaction.  Appellee's 
complaint  is  for  damages  for  the  conversion  of  the  timber 
by  appellants. 

Appellant  Blucher  filed  a  counterclaim  in  two  para- 
graphs. All  of  the  appellants  answered  by  general  denial. 
Appellee's  motion  to  strike  out  the  counterclaim  of  appel- 
lant Blucher  was  sustained.  This  action  of  the  trial  court 
is  the  first  alleged  error  brought  to  our  notice.  Appel- 
lants' brief  does  not  contain  any  statement  of  the  contents 
of  the  counterclaim,  and  we  might  well  refuse  to  consider 
its  suiSciency.  An  examination  of  the  record,  however, 
discloses  that  the  facts  averred  in  the  counterclaim  are  not 
connected  with  and  do  not  depend  upon  the  acts  of  conver- 
sion upon  which  *  appellee's  cause  of  action  is  based. 
Crowe  V.  Kell,  7  Ind.  App.  683. 

The  conversion  of  the  timber  was  a  tort,  pure  and  sim- 
ple, and  wholly  disconnected  from  the  contract  between 
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Blucher  and  Zenker.  The  counterclaim  was  properly 
stricken  out. 

Appellants'  motion  for  a  new  trial,  which  was  overruled, 
assigns,  amongst  other  causes,  that  the  court  erred  in  giving 
to  the  jury  each  of  a  large  number  of  instructions.  The 
instructions  given  the  jury  cover  thirty-three  typewritten 
pages  of  the  record.  We  are  convinced  that  the  instruc- 
tions, considered  as  a  whole,  had  a  tendency  to  confuse  the 
jury.  And  in  instruction  number  thirty  the  jury  were 
told  that  they  were  the  judges  of  the  materiality  of  the  tes- 
timony of  the  witnesses.  This  is  not  the  law.  The  ques- 
tion of  whether  the  evidence  is  material  is  for  the  court, 
and  all  the  evidence  which  the  court  decides  is  material 
must  be  considered  by  the  jury  with  due  regard  to  the  cred- 
ibility of  the  witnesses;  for,  of  the  credibility  of  the  wit- 
nesses and  the  weight  of  the  testimony,  the  jurors  are  the 
judges.  The  question  of  whether  evidence  is  material  is 
a  question  of  law,  the  determination  of  which,  in  a  civil 
action,  is  solely  with  the  court 

Appellants'  motion  for  a  new  trial  ought  to  have  been 
sustained.  Judgment  reversed,  with  instruction  to  the 
trial  court  to  ^ant  a  new  trial. 


Matthews  v.  Wilson  et  al. 

[No.  4,880.    Filed  BCay  12,  1908.] 

DiVOROB. — Decree  Providing  for  Maintenance  of  Minor  Child, — When  not 
a  Lien  on  Defendant's  Realty, — ^A  decree  in  a  divorce  proceeding, 
adjudging  that  the  support,  maintenance,  and  education  of  a 
minor  child  shall  be  a  lien  on  the  real  estate  of  the  father  who 
was  the  defendant  in  the  suit,  the  same  to  be  paid  out  to  the 
mother  on  petition  to  the  court  in  such  annual  or  semiannual 
sums  as  to  the  court  might  seem  proper,  is  not  a  final  judgment, 
and  therefore  not  a  lien  on  the  defendant's  real  estate,  pp,  93,  04. 

Limitation  op  Actions. — Divorce  Decree, — Lien  for  Support  of  Ch'id, — 
A  lien  against  the  real  estate  of  the  defendant  in  a  divorce  pro- 
:,  to  secure  the  payment  of  an  allowance  for  the  support  of 
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a  minor  child,  is  barred  by  the  statute  of  limitations  after  ten 
years,    p.  96. 
Equtft. — ZacA«s.— Unexplained  delay  in  the  prosecution  of  a  right 
until  it  becomes  stale  constitutes  such  laches  as  forfeit  the  inter- 
ference of  the  court,    p.  97. 

From  Warrick  Circuit  Court;  C.  W,  Cook,  Special 
Judge. 

Suit  by  Celestia  Matthews  against  Wesley  Wilson  and 
others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

W.  Z.  Bennett  and  George  Palmer j  for  appellant. 
J.  W.  Wilson  and  Edwmrd  Gough,  for  appellees. 

Wiley,  J. — ^Appellant,  in  her  amended  complaint, 
averred  that  on  and  prior  to  September,  1882,  she  was 
the  wife  of  one  Albert  Johnson;  that  on  said  date,  by  a 
decree  of  the  Warrick  Circuit  Court,  she  was  granted  a 
divorce  from  her  said  husband,  together  with  a  judgment 
for  alimony  and  a  decree  giving  to  her  the  care  and  custody 
of  her  minor  child,  Eatie ;  that  by  the  decree  the  said  Albert 
Johnson  was  charged  with  the  reasonable  expenses  to 
be  incurred  in  the  support,  maintenance,  and  education 
of  said  infant  until  she  should  arrive  at  the  age  of  twenty- 
one  years,  or  until  she  should  die  or  marry,  and  that  the 
same  should  be  a  lien  against  the  real  estate  of  said  John- 
son, and  the  same  should  be  paid  out  to  appellant,  or  other 
proper  person,  on  petition  to  the  court,  if  he  "fails  or  re- 
fuses to  pay  it  in  such  annual  or  semiannual  sums  as  to 
the  court  may  appear  just  and  proper."  It  is  further 
charged  t^at  at  the  date  of  said  decree  said  Johnson  was 
the  owner  of  certain  described  real  estate  in  said  county; 
that  on  and  after  said  decree  appellant  assumed  the  ex- 
clusive custody  of  said  child,  and  has  ever  since  had  her 
care  and  custody;  that  said  child  is  still  living,  is  not 
twenty-one  years  old,  and  is  not  married;  that  appellant 
has  ever  since  maintained,  supported,  and  educated  her; 
that  she  has  expended  large  sums  of  money  for  medicine 
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anfl  me^Iical  services  f«>r  ht-r,  aggregating  $300;  that  the 
iieaiy>riable  value  of  said  support,  maintenance,  education, 
etc,  h  $3  per  week,  amounting  to  $2,800,  which  sum  is 
due  and  unpaid.  It  is  al?o  averred  that  said  Albert  John- 
son died  intestate  in  said  county  January  1,  1S97,  and 
that  his  estate  was  dulv  and  finallv  settled  in  the  Warrick 
Circuit  Court  December  S,  ISOS;  that  appellant  did  not 
file  any  claim  against  his  estate,  but  relied  upon  the  secor^ 
ity  of  the  lien  and  charge  created  and  given  by  said  decree; 
that  after  said  decree  the  said  Jolmson  never  paid  appel- 
lant for  the  support  and  maintenance  of  said  child  any 
sum  whatever,  and  that  nothing  was  paid  from  or  by  his 
estate;  that  on  December  5,  IS 91,  said  Johnson  mortgaged 
his  said  real  estate  to  one  Joseph  Funk  to  secure  a  loan 
of  $2,000 ;  that  when  said  loan  was  made  said  Funk  had 
notice  of  said  decree  and  of  the  lien  and  charge  for  the 
support  and  maintenance  of  said  child;  that  thereafter 
said  Funk  died  in  Warrick  county,  Indiana,  and  the  ap- 
pellee Bernard  Herr  was  appointed  administrator  of  his 
estate,  which  trust  is  still  pending;  that  as  such  adminis- 
trator said  Herr  brought  an  action  in  the.  Warrick  Circuit 
Court  to  foreclose  said  mortgage,  and  on  March  18,  1896, 
obtained  a  judgment  for  $2,287.84,  and  a  decree  of  fore- 
closure; that  under  said  judgment  and  decree  said  real 
estate  was  sold  by  the  sheriff,  and  was  bid  in  by  said  ad- 
ministrator for  the  amount  of  the  judgment,  interest,  and 
costs ;  that  a  certificate  of  said  sale  was  duly  issued ;  that 
on  April  17,  1897,  said  administrator,  without  first  ob- 
taining an  order  from  court,  sold  and  assigned  said  certifi- 
cate to  appellee  Wilson,  who  had  notice  of  said  divorce 
decree  and  the  lien  thereby  created;  that  on  April  19, 
1897,  said  Wilson  procured  from  the  sheriff  of  the  said 
county  a  deed  for  said  real  estate  upon  said  certificate  and 
assignment,  and  thereupon  took  possession  of  the  real  es- 
tate so  convoyed,  and  has  ever  since  been  in  possession 
thereof.    It  is  also  averred  that  the  sale  of  said  certificate 
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to  Wilson  was  never  brought  to  the  knowledge  of  the  court, 
and  was  never  approved  or  confirmed,  and  that  by  reason 
thereof  said  sale,  assignment,  and  deed  are  void,  and 
the  legal  title  to  said  real  estate  is  in  the  legal  heirs  of  said 
Johnson,  who  are  made  parties  to  answer  as  to  their  inter- 
ests. The  prayer  of  the  complaint  is  that  the  amount  due 
appellant  for  the  support,  maintenance,  and  education  of 
said  child  be  declared  a  lien  and  charge  on  said  real  estate, 
and  that  the  same  be  ordered  sold  to  pay  and  satisfy  her 
demand.  Appellees,  Wilson,  Herr,  and  Herr,  administra- 
tor, demurred  separately  to  the  complaint,  which  demur- 
rers were  sustained.  The  other  defendants,  the  heirs  of 
Johnson,  deceased,  filed  a  disclaimer.  Appellant  refused 
to  plead  further,  and  judgment  was  rendered  against  her 
for  costs. 

The  points  of  contention  presented  by  the  record  may 
be  briefly  stated  as  follows:  (1)  Did  that  part  of  the  de- 
cree relating  to  the  support  and  maintenance  of  the  minor 
child  create  a  lien  or  charge  against  the  real  estate  of  Al- 
bert Johnson?  (2)  If  so,  was  such  lien  barred  by  the 
statute  of  limitations? 

This  action  was  commenced  at  the  December  term, 
1900,  of  the  Warrick  Circuit  Court,  and  the  decree  in  the 
divorce  proceedings  was  rendered  September  29,  1882.  It 
therefore  appears  that  more  than  eighteen  years  elapsed 
between  the  rendition  of  the  decree  and  tlie  commencement 
of  this  action. 

It  is  important  to  determine  what  was  adjudicated  in 
the  divorce  proceedings,  and  what  might  have  been  adju- 
dicated under  the  issues  and  the  statute.  It  is  apparent 
from  the  record  that  an  attempt  was  made  to  adjudicate 
four  important  matters:  (1)  The  question  of  appellant's 
right  to  a  divorce;  (2)  the  question  of  her  right  to  alimony, 
and  the  amount  she  was  entitled  to  recover;  (3)  the  ques- 
tion of  the  custody  of  the  infant  child;  and  (4)  the  ques- 
tion of  the  support  and  maintenance  of  it.     These  are  all 
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supra.  It  is  evident  from  the  language  of  the  statute  that 
it  was  the  intention  of  the  legislature  that  a  court  should, 
in  the  decree  for  divorce,  make  provision  for  the  support, 
etc.,  of  the  minor  children,  when  their  custody  was  taken 
from  the  father,  by  determining  the  amount,  to  whom  paid, 
and  the  manner  of  its  payment.  No  other  construction 
would  render  the  statute  effective. 

It  is  to  be  observed  that  the  decree  makes  no  provision 
for  the  payment  of  any  amount  or  sum  of  money,  and, 
whether  it  be  regarded  as  a  judgment  or  a  decree  in  equity, 
the  result  is  the  same,  for  under  the  code  judgments  at  law 
and  decrees  in  equity  are  all  "judgments,"  for  by  the 
code  distinctions  are  abolished.  Ilord  v.  Bradbury,  156 
Ind.  20.  Under  §588  Bums  1901,  "The  judgment  must 
be  entered  on  the  orderrbook,  and  specify  clearly  the  relief 
granted,  or  other  determination  of  the  action." 

In  the  case  at  bar,  the  decree  in  the  divorce  proceedings 
does  not  specify  any  relief  or  fix  any  liability,  and  under 
the  authorities  we  can  not  see  our  way  clear  to  hold  that 
any  lien  or  charge  was  fixed  upon  the  real  estate  of  the  hus- 
band. Should  we,  however,  be  wrong  in  our  conclusion 
upon  this  question,  appellant  is  without  any  remedy  for 
two  reasons:  (1)  Whether  that  part  of  the  order  relating 
to  the  support  and  education  of  the  child  be  regarded  as 
a  judgment  at  law  or  a  decree  in  equity,  the  lien,  if  any,  is 
barred  under  the  statute.  Judgments,  in  this  State  are 
made  liens  upon  real  estate  of  judgment  defendants  in  the 
county  where  they  are  rendered  for  a  period  of  ten  years, 
and  no  longer.  As  a  judgment  is  a  lien  only  by  virtue  of 
the  statute,  it  ceases  to  be  a  lien  at  the  expiration  of  the 
time  fixed  by  the  statute.  (2)  Appellant  is  here  seeking 
to  enforce  what  her  counsel  are  pleased  to  designate  as 
equitable  relief.  She  has  slept  on  her  rights,  whatever 
they  were,  for  over  eighteen  years.  She  suffered  the  estate 
of  her  divorced  husband  to  be  settled  in  court,  and  made  no 
claim  against  ijt  for  the  support  of  her  child.    Her  divorced 
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husband  mortgaged  the  real  estate  against  which  she  now 
seeks  to  enforce  a  lien,  and  she  permitted  that  mortgage 
to  be  foreclosed,  and  the  title  to  pass  to  a  third  person, 
without  asserting  any  claim  against  it.  After  all  this  she 
comes  into  court  with  what  a  court  of  equity  would  desig- 
nate as  a  "stale"  claim,  and  asks  that  court  to  enforce  it. 
She  has  not  attempted  to  show  any  cause  or  reason  why 
she  has  remained  silent  so  long. 

It  is  a  settled  doctrine  of  courts  of  equity  tnat  unex- 
plained delay  in  the  prosecution  of  a  right  until  it  becomes 
stale  constitutes  such  laches  as  forfeit  the  interference  of 
the  court.  Valentine  v.  Wysor,  123  Ind.  47,  7  L.  R.  A. 
788;  Smith  v.  Thompson,  7  Grat.  112,  54  Am.  Dec.  126 
and  note;  Hough  v.  Coughlan,  41  111.  131;  Story,  Eq. 
Jurisp.  (13th  ed.),  §1520.  "Expcdit  reipiiblicae  ut  sit 
finis  litium/'  is  a  maxim  that  has  found  favor  in  the  courts 
of  this  country  and  England  from  the  earliest  history  of 
jurisprudence ;  and  a  court  of  equity,  which  is  never  active 
in  relief  against  conscience  or  public  convenience,  has  al- 
ways refused  its  aid  to  stale  demands,  where  the  party 
seeking  redress  has  slept  upon  his  rights ;  and  nothing  will 
call  forth  such  courts  into  activity,  but  conscience,  good 
faith,  and  reasonable  diligence.  Where  those  are  wanting, 
the  court  is  passive  and  does  nothing.  Laches  and  neglect 
are  always  discountenanced.  This  doctrine  was  announced 
by  Lord  Camden  in  Smith  v.  Clay,  Ambl.  645,  and  has 
never  been  criticised.  See  note  to  Deloraine  v.  Brown,  3 
Bro.  C.  C.  639.  In  note  to  Smith  v.  Thompson,  supra, 
many  English  and  American  cases  are  cited  in  support  of 
it  See,  also.  Frame  v.  Kenny,  12  Am.  Dec.  367.  In  the 
case  before  us  there  is  an  unexplained  delay  of  nearly  two 
decades.  Appellant  has  slept  upon  her  rights,  and  she  is 
without  remedy. 

Judgment  affirmed. 

Roby,  C.  J.,  concurs  in  the  conclusion. 
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Hill  t;.  Indianapolis  and  Vincennes  Railroad 

Company  et  al. 

[No.  4,782.    FUed  May  12,  1003.  ] 

Appeal. — Assignment  of  Error. — ^An  assignment  that  "theooort  eired 
in  rendering  judgment"  presents  no  question  on  appeal,    p.  99. 

Sake. — Exception. — Review. — ^Where  an  exception  is  not  taken,  the 
ruling  of  the  court  can  not  be  successfully  attacked  on  appeal. 
p.  99. 

Railroads. — Injury  to  Licensee. — Oontributory  Negligence. — ^Plaintiff, 
who  was  sixty  years  old  and  in  full  posession  of  his  faculties, 
went  to  a  railroad  station  to  meet  a  train.  After  the  arrival  of 
the  train,  and  before  it  pulled  out,  plaintiff  left  the  depot,  walking 
between  the  main  track  and  a  side-track,  wliich  space  the  public 
was  licensed  to  use  as  a  footway.  The  train  followed  in  the  same 
direction  and  struck  plaintiff  who  was  walking  too  near  the  track 
and  not  looking  nor  listening  for  the  train  at  the  time.  Plaintiff 
knew  the  train  would  proceed  in  the  direction  and  at  the  time  it 
did,  and  was  familiar  with  the  tracks,  crossings,  and  surround- 
ings. Held,  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, pp.  100-lOi. 

Trl^l. — V^ict. — Speeicd  Findings. — Conflict. — ^When  the  special  find- 
ing of  facts  is  irreconcilably  in  conflict  with  the  general  yerdict, 
the  former  must  control,    p.  101. 

From  Morgan  Circuit  Court ;  M.  H.  Parks j  Judge. 

Action  by  Harrison  Hi}l  against  the  Indianapolis  & 
Vincennes  Railroad  Company  and  others.  From  a  judg- 
ment for  defendants,  plaintijf  appeals.    Affirmed. 

J.  V.  Mitchell^  D.  E.  Waison  and  Oscar  Matthews^  for 
appellant. 

S.  0.  Pickens  and  JR.  F.  DavidsoUj  for  appellees. 

CoMSTOCK,  J. — Appellant  brought  his  action  against 
appellees  to  recover  damages  for  personal  injuries  sustained 
by  him  by  reason  of  alleged  negligent  and  wilful  acts  of 
appellees.  The  complaint  was  in  four  paragraphs.  The 
first  and  second  each  charge  the  injuries  to  have  been  neg- 
ligently, the  third  and  fourth  to  have  been  wilfully,  done. 
The  cause  was  put  at  issue  by  general  denial.     The  jury 
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returned  a  verdict  in  favor  of  appellant  for  $1,000  upon 
the  first  and  second  paragraphs  of  the  complaint  With 
the  general  verdict,  answers  to  interrogatories  were  re- 
turned. The  trial  court  overruled  appellant's  motion  for 
judgment  on  the  verdict,  and  sustained  appellees'  motion 
for  judgment  on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict. 

The  only  assignment  of  error  is  that  "The  court  erred 
in  overruling  appellant's  motion  for  judgment  on  the  gen- 
eral verdict,  and  in  rendering  judgment  for  appellees  and 
against  appellant  on  the  special  findings  non  obstante/' 

It  is  insisted  by  appellees,  before  entering  upon  the  dis- 
cussion of  the  merits  of  the  appeal,  that  the  assignment 
of  error  presents  no  question  for  review.  In  one  specifi- 
cation, two  rulings  of  the  court  are  assailed.  The  assign- 
ment that  "the  court  erred  in  rendering  judgment  for  the 
appellees"  has  been  held  insufiScient.  Seisler  v.  Smith,  150 
Ind.  88;  Hawks  v.  Mayor,  144  Ind.  343;  McOinnis  v. 
Boyd,  144  Ind.  393;  Kimherlin  v.  Tow,  133  Ind.  696. 
Appellant  excepted  to  the  refusal  of  the  court  to  render 
judgment  in  his  favor  on  the  general  verdict.  No  excep- 
tion was  taken  to  the  action  of  the  court  in  sustaining  ap- 
pellees' motion  for  judgment. 

Reserving  an  exception  to  the  ruling  of  the  trial  court 
is  a  step  in  taking  an  appeal.  If  an  exception  is  not  taken, 
the  ruling  of  the  court  can  not  be  successfully  attacked  on 
appeal.  See  Ewbank's  Manual,  §7,  and  cases  cited.  The 
rule  is  general  that  where  there  are  several  rulings  each 
must  be  separately  challenged,  and  an  exception  must  be 
taken  to  each.  Saunders  v.  Montgomery,  143  Ind.  185, 
and  cases  cited.  The  assignment  is  joint  as  to  both  rulings. 
It  must  be  good  as  to  both,  or  fail.  No  question  being 
reserved  upon  the  ruling  of  the  court  in  rendering  judg- 
ment in  favor  of  appellees,  the  assignment  is  insufficient 
Moore  v.  Morris,  142  Ind.  354;  Florer  v.  State,  ex  reL, 
133  Ind  453. 
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We  have,  however,  •  considered  the  answers  to.  interrog'- 
atories.  They  show  the  following  facts  pertinent  to  the 
question  of  appellant's  contributory  negligence:  The  pas- 
senger station  of  the  appellee  Indianapolis  &  Vincennes 
Railroad  Company,  at  Martinsville,  Indiana,  is  located  at 
the  intersection  of  the  railroad  tracks  and  Pike  street  in 
said  city.  The  main  track  runs  in  a  straight  line  from  the 
station  southwest  to  Morgan  street,  which  crosses  said  track 
at  a  point  about  364  feet  from  Pike  street.  A  side-track 
connects  with  the  main  track  some  distance  southwest  of 
Morgan  street,  and  extends  from  that  point  northeastwardly 
on  the  southeast  side  of  said  main  track  past  the  station. 
On  the  13th  day  of  April,  1899,  in  the  afternoon,  a  pas- 
senger-train operated  by  the  appellee  the  Pennsylvania 
Company,  with  the  appellee  Revel  as  engineer,  consisting 
of  the  engine,  one  baggage  car,  and  two  coaches,  stopped 
at  the  station  on  its  regular  trip  to  discharge  and  receive 
passengers.  The  appellant,  who  kept  a  boarding-house, 
was  there  for  the  purpose  of  soliciting  travelers  to  stop 
at  his  house.  While  the  train  was  still  standing  at  the  sta- 
tion, appellant  walked  past  it,  and  along  the  southeast  side 
of  the  main  track,  towards  Morgan  street.  With  him,  or 
just  behind  him,  were  two  other  men,  going  in  the  same 
direction.  When  the  train  started,  appellant  was  walking 
in  a  safe  place,  between  the  main  track  and  the  side-track, 
where  he  continued  to  walk  for  some  distance.  He  then 
stepped  over  near  the  main  track,  upon  which  the  train  was 
approaching,  and  walked  along  said  track  with  his  back  to 
the  train  until  he  was  struck  by  the  engine  and  injured. 
The  train  was  running  at  a  speed  of  about  four  miles  per 
hour,  and  had  proceeded  to  a  point  about  314  feet  from 
the  depot  or  station  when  the  collision  occurred.  The  en- 
gineer was  at  his  place,  on  the  right  side  of  the  engine. 
The  fireman,  whose  position  was  on  the  left  side  and  next 
to  the  appellant,  was  not  in  his  place.  Neither  of  them 
saw  the  appellant  before  he  was  struck.    The  bell  on  the 
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engine  was  not  ringing.  The  space  between  the  main  track 
and  the  side-track,  where  appellant  was  walkings  is  forty 
feet  wide  at  Pike  street  and  twenty-five  feet  wide  at  the 
point  where  the  accident  happened.  By  common  consent 
this  strip  of  ground  between  the  tracks  had  been  used  by  .the 
public  as  a  highway  for  thirty-one  years.  The  appellant 
was  sixty  years  old  at  the  time  of  his  injury,  and  in  full 
possession  of  all  his  faculties.  He  had  been  in  the  habit  of 
going  to  the  station  on  the  arrival  and  departure  of  trains, 
and  was  familiar  with  the  tracks,  crossings,  and  surround- 
ings. He  knew,  or  had  reason  to  believe,  that  the  train 
which  struck  him,  after  discharging  and  receiving  passen- 
gers at  the  depot,  would  proceed  on  its  way  upon  the  track 
beside  which  he  was  walking.  Between  the  station  and 
the  point  where  appellant  was  injured  there  was  no  ob- 
struction to  his  view.  He  could  have  seen  the  approaching 
train  if  he  had  looked  for  it,  and  could  have  heard  it  if 
he  had  listened.  He  did  not  look  for  the  train  nor  listen  for 
it  at  any  time  from  the  time  it  began  to  move  until  the  acci- 
dent happened.  There  was  ample  space  between  the  tracks, 
where  the  plaintiff  might  have  walked  without  exposing 
himself  to  danger. 

It  is  evident  from  these  findings  that  appellees  were  neg- 
ligent. They  also  show  that  appellant  was  guilty  of  con- 
tributory negligence.  Appellees'  negligence  did  not  excuse 
appellant  from  the  exercise  of  care.  A  railroad  track  is 
a  warning  of  danger ;  and  one  approaching  it  must  use  cau- 
tion commensurate  with  his  knowledge.  Appellant  was 
familiar  with  the  surroundings,  had  knowledge  of  his  dan- 
ger, and  used  no  care  to  protect  himself  from  injury.  When 
the  special  finding  of  facts  is  irreconcilably  in  conflict  with 
the  general  verdict,  the  former  must  control.  If  a  single 
fact  is  found  that  precludes  recovery,  the  special  findings 
control.  Cleveland,  etc,  R.  Co,  v.  Johnson,  7  Ind.  App. 
441;  American  Wire  Nail  Co.  v.  Connelly,  8  Ind.  App. 
898 ;  Consolidated  Stone  Co.  v.  Redmon,  23  Ind.  App.  319. 
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In  Pennsylvania  Co.  v.  Meyers,  136  Ind.  242,  the  Su- 
preme Court  say:  "It  is  the  established  rule  that  such  a 
motion  can  only  be  sustained  where  the  answers  to  the  spe- 
cial interrogatories  can  not  be  reconciled  with  the  general 
verdict  upon  any  supposable  state  of  the  evidence,  and 
where,  as  here^  the  issue  was  made  by  the  answer  of  the 
general  denial  only,  and  such  special  findings  controvert 
some  fact  or  facts  which  constitute  an  essential  and  indis- 
pensable part  of  the  plaintiflPs  cause  of  action.  In  such 
a  case,  the  special  findings  are  in  irreconcilable  conflict 
with  the  general  verdict.  In  the  case  at  bar,  the  general 
verdict  necessarily  affirms  that  the  intestate  looked  and  lis- 
tened for  the  approach  of  the  train  that  struck  and  killed 
him,  and  that  he  exercised  due  care  and  caution  to  avoid 
the  injury  occasioned  thereby.  All  of  this  is  flatly  contra- 
dicted by  the  special  'findings.  In  case  of  such  conflict,  the 
statute  requires  us  to  treat  the  special  findings  as  true, 
and  the  general  verdict,  to  the  extent  of  such  conflict,  as 
untrue ;  and  requires  us  to  hold  that  the  former  shall  con- 
trol the  latter,  and  to  give  judgment  accordingly." 

The  fact  that  appellant  was  a  licensee  could  not  release 
him  from  the  exercise  of  care  to  protect  himself  from  in- 
jury :  that  care  is  incumbent  alike,  upon  a  licensee  and  a 
trespasser.  The  contributory  negligence  of  appellant  af- 
firmatively  appears  from  the  special  findings,  and  the  trial 
court  correctly  rendered  judgment  in  favor  of  appellees. 

Judgment  affirmed. 

RoBY,  C.  J. — ^I  concur  in  the  decision  so  far  as  it  is 
based  upon  the  merits  of  the  case.  I  concede  its  correct- 
ness upon  the  questions  of  practice  under  the  authorities, 
but  I  regard  them  as  too  artificial  for  the  purposes  of  sub- 
stantial justice. 
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Wabash  Railboad  Company  v.  Lackey  et  al. 

[No.  4,896.    FUed  May  18,  1906.] 

Bailboads. — Fires  Escaping  from  Right  of  Way, — Damages  to  Land  not 
Contiguous. — Complaint. — ^A  complaint  against  a  railroad  comi>any 
for  damages  from  fire  to  land  not  contignons  to  defendant's  right 
of  way  need  not  aver  that  the  fire  was  negligently  i)ermitted  to 
escape  from  the  interrening  land,  where  it  contains  the  allega- 
tion that  the  fire  was  negligently  permitted  to  escape  from  the 
right  of  way.    pp.  104,  106. 

Appeal. — When  Becord  FaUs  to  Show  Paragraph  on  which  Verdict  Rests. — 
Where,  on  appeal,  it  does  not  affirmatirely  appear  from  the  rec- 
ord npon  which  of  seyeral  paragraphs  of  complaint  a  yerdict 
rests,  the  judgment  mnst  be  royersed  if  any  paragraph  is  bad. 
p.  106. 

From  St.  Joseph  Circuit  Court ;  TF.  A,  Funky  Judge. 

Action  by  Mary  A.  Lackey  and  others  against  the 
"Wabash  Railroad  Company.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

E.  P.  Hammond,  W.  V.  Stuart,  D.  W.  Simm^  and  G.  E. 
Clarke,  for  appellant. 
E.  E.  Weir  and  Lemuel  Darrow,  for  appellees, 

Robinson,  J. — Suit  by  appellees  for  damages  from  fire 
alleged  to  have  escaped  from  appellant's  right  of  way  to 
appellees'  premises.  The  amended  complaint  is  in  three 
paragraphs.  The  first  avers  that  appellees'  lands  adjoin 
the  land  of  one  Shultz,  through  whose  land  the  road  runs ; 
that  appellant  had  carelessly  permitted  dry  grass,  weeds, 
and  other  combustible  material  to  accumulate  on  its  right 
of  way;  that  it  negligently  set  fire  to  this  material  with 
sparks  from  an  engine;  that  it  negligently  permitted  the 
fire  to  escape  from  its  right  of  way  to  the  lands  of  Shultz ; 
"that  the  fire  so  set  out  by  the  defendant  as  aforesaid  was 
communicated  from  the  lands  of  the  said  Shultz  to  the  lands 
of  these  plaintiffs,  igniting  the  lands"  of  appellees.  The 
second  paragraph  avers  the  negligent  accumulation  of  com- 
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bustible  material  on  the  right  of  way,  and  that  it  was  ig- 
nited by  a  spark  from  a  locomotive ;  that  "the  fire  so  ignited 
on  the  right  of  way  of  defendant  was  by  the  defendant 
carelessly  and  negligently  suffered  and  permitted  to  escape 
therefrom  to  the  lands  of  the  said  Shultz,  igniting  the  same, 
and  from  thence  to  the  lands  of  these  plaintiffs,  igniting 
the  turf  thereof,"  to  their  damage.  The  third  paragraph 
recites  the  same  facts  as  the  first  and  second,  but  does  not 
aver  that  any  act  of  appellant,  whether  of  conmiission  or 
of  omission,  was  careless  or  negligent.  A  demurrer  to  each 
paragraph  of  the  complaint  was  overruled.  A  trial  by  jury 
resulted  in  a  verdict  for  appellees.  The  sufficiency  of  the 
complaint  is  the  only  question  argued  by  appellant. 

Counsel  argue  that  the  first  paragraph  of  complaint  is 
insufficient  because  of  its  failure  to  charge  negligence  in 
permitting  the  fire  to  escape  from  the  lands  of  Schultz  to 
the  lands  of  appellees.  It  sufficiently  appears  from  the 
language  of  the  pleading  that  the  fire  that  burned  appellees' 
property  was  a  continuation  of  the  fire  that  started  on  ap- 
pellant's right  of  way.  The  courts  recognize  a  well  defined 
distinction  between  negligently  igniting  material  on  the 
right  of  way,  and  negligently  permitting  such  fire  to  escape 
from  the  right  of  way  and  communicate  to  the  property  of 
other  persons.  Pittsburgh^  etc.,  R.  Co.  v.  Culver,  60  Ind. 
469;  Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  79  Ind.  Ill;  Lou- 
isville, etc.,  R.  Co.  V.  Ehlert,  87  Ind.  339.  But  we  do  not 
understand  the  rule  to  be  that  the  complaint  must  aver 
that  the  company  negligently  permitted  the  fire  to  escape 
from  each  successive  tract  of  land  after  it  left  the  right 
of  way  until  it  reached  the  land  of  the  party  complaining. 
In  such  a  case,  negligence  in  permitting  the  fire  to  escape 
onto  tlie  adjoining  land  "is  the  gist  of  the  action.**  Louis- 
ville, etc.,  R.  Co.  V.  Ehlert,  supra;  Pittsburgh,  etc.,  R.  Co. 
V.  Culver,  supra;  Louisville,  etc.,  R.  Co.  v.  Hanmann,  87 
Ind.  422. 
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In  the  case  last  above  cited  the  complaint  averred  that 
the  company  negligently  permitted  combustible  matter  to 
remain  upon  its  right  of  way  at  a  time  of  drouth,  and  that 
an  employe  so  negligently  ran  an  engine  that  it  fired  the 
grass  "and  other  combustible  material  grown  and  accumu- 
lated upon  the  lands  in  the  vicinity  of,  adjoining,  and  ly- 
ing between  the  railroad  and  appellee's  land."  It  is  true 
in  that  case  there  was  a  general  averment  that  the  fire  was 
the  result  of  the  company's  negligence;  but,  aside  from 
that,  the  court  said:  "We  think  that,  upon  a  reasonable 
construction  of  the  complaint,  negligence  is  charged,  not 
only  in  setting  fire  to  the  grass,  etc.,  upon  the  right  of  way, 
but  also  to  grass,  etc.,  upon  adjoining  lands,  between  the 
right  of  way  and  appellee's  land.  If  grass,  etc.,  upon  ad- 
joining lands  was  thus  negligently  fired,  it  would  not  seem 
necessary  to  allege  further  that  the  fire,  ignited  upon  the 
right  of  way,  was  negligently  allowed  to  escape."  It  would 
seem  that  the  same  course  of  reasoning  that  would  sustain 
appellant's  claim  in  the  case  at  bar  would  have  required  the 
above  case  to  hold  that  the  complaint  must  show  also  that 
the  company  negligently  permitted  the  fire  to  escape  from 
the  adjoining  land  to  the  appellee's  land. 

Moreover,  construing  the  pleading  as  showing  that  the 
fire  that  did  the  damage  was  a  continuous  fire  from  that 
which  escaped  from  the  right  of  way,  the  question  presented 
has  been  decided  by  this  court.  In  Chicago,  etc.,  R.  Co. 
V.  Burden,  14  Ind.  App.  512,  the  court  said:  "It  is  alleged 
that  the  fire  originated  on  the  right  of  way  and  that  the 
defendant  negligently  permitted  it  to  escape  to  contiguous 
land  and  from  thence  to  plaintiff's  lands.  The  gist  of  the 
action  is  the  negligence  in  permitting  the  fire  to  escape 
from  the  right  of  way.  If  the  first  escape  was  a  negligent 
one,  and  the  fire  which  did  the  damage  a  continuous  one, 
the  appellant  must  answer  for  the  damage  done", — citing 
Lahe  Erie,  etc.,  R.  Co,  v.  Miller,  9  Ind.  App.  192 ;  Louis- 
ville, etc.,  R.  Co.  V.  Krinning,  87  Ind.  851. 
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What  we  have  said  above  applies  to  the  second  para- 
graph, and  we  think  the  first  and  second  paragraphs  good 
against  a  demurrer. 

The  third  paragraph  of  the  complaint  is  clearly  insuf- 
ficient, and  the  demurrer  to  it  should  have  been  sustained. 
And  it  has  been  held  a  number  of  times  that  if  it  does 
not  aflirmatively  appear  from  the  record  upon  which  par- 
agraph of  the  complaint  the  -verdict  rests,  the  judgment 
must  be  reversed  if  any  paragraph  of  the  complaint  is  bad ; 
but  if  the  record  afiirmatively  shows  that  the  verdict  and 
judgment  are  based  entirely  on  another  paragraph  which 
is  good,  th^  erroneous  ruling  is  harmless.  Ewbank^s  Man- 
ual, §257,  and  cases  there  cited.  Counsel  for  appellees 
admit  that  the  third  paragraph  of  complaint  is  insufficient, 
and  that  overruling  the  djsmurrer  to  that  paragraph  was 
error,  but  insist  that  the  Record  shows  that  appellant  was 
not  harmed  by  the  ruling.  It  is  not  claimed  that  the  record 
affirmatively  shows  that  the  verdict  is  based  entirely  upon 
the  first  or  second  paragraphs,  but  it  is  claimed  that  the 
court's  instructions  to  the  jury  show  that  the  court's  ruling 
on  the  demurrer  was  harmless.  But  we  can  not  say  that 
this  is  shown  by  the  instructions.  An  issue  was  formed 
upon  this  paragraph,  and  appellant  was  required  to  go  to 
trial  upon  a  paragraph  of  complaint  that  was  clearly  insuf- 
ficient. The  evidence  has  not  been  brought  into  the  record, 
and  there  is  nothing  in  the  answers  to  interrogatories  that 
indicates  in  any  way  upon  which  paragraph  the  verdict 
rests.  It  is  true  the  court  assumed  that  the  third  paragraph 
was  good,  and  told  the  jury  that  the  gravamen  of  the  three 
paragraphs  of  the  complaint  is  negligent  escape  of  the  fire 
from  the  right  of  way  to  the  lands  of  appellees.  But  we 
fail  to  see  anything  in  this  that  affirmatively  shows  that 
the  verdict  was  returned  upon  the  good  paragraphs.  There 
were  other  essential  acts  of  negligence  wholly  omitted  from 
the  third  paragraph.  The  rule  is  not  that  the  record  does 
not  show  that  the  verdict  rests  upon  the  bad  paragraph,  but 
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that  it  affirmatively  appears  that  the  verdict  rests  upon  a 
good  paragraph.    Our  attention  has  been  called  to  nothing 
that  takes  the  case  out  of  the  general  rule. 
Judgment  reversed. 


Grand  Lodge  Ancient  Order  of  TJn'ited 

Workmen  v.  Hall. 

[No.  4,4d0.    Filed  May  14,  1908.] 

Bensfioial  Assooiations. — AcHan  on  Certificate, — OomplairU, — To  en- 
title the  beneficiary  to  recover  the  amount  designated  hj  the  cer- 
tificate in  a  beneficial  association,  it  is  essential  that  the  com- 
plaint show,  by  express  averment,  full  i>6rformanoe  of  all  the 
conditions  imposed  by  the  contract  of  insnrance  and  laws  of  the 
order,  or  facts  by  which  such  conditions  have  been  waived,   p,  108, 

Same. — AcHan  by  Beneficiary, — ComptairU. — In  an  action  on  a  certifi- 
cate of  insurance  in  a  .beneficial  association,  an  allegation  in  the 
complaint  that  the  deceased  was  at  the  time  of  his  death  a  mem- 
ber of  the  order,  and  entitled  to  all  the  rights  and  priyileges  of 
such  member,  does  not  supply  the  necessary  averment  of  pet- 
formanoe  of  all  conditions;  since  it  is  only  the  statement  of  a 
conclusion,    p,  109, 

Same. — Performance  of  Condiiiona  by  Member,  —  QuegHon  of  Law. — 
Whether  a  deceased  member  of  a  benefit  society  was  at  the  time 
of  his  death  entitled  to  all  the  rights  and  priyileges  of  the  society 
is,  in  an  action  on  a  benefit  certificate,  a  question  of  law  for  the 
court  to  determine  from  the  facts  that  exist  and  are  pleaded. 
p,  109, 

From  Perry  Circuit  Court ;  E.  M,  SwaUj  Judge. 

Action  by  Sue  R.  Hall  against  the  Orand  Lodge  An- 
cient Order  of  United  Workmen.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed, 

C.  L.  Weddingy  for  appellant. 

C.  A.  Weathers  and  W.  M.  Waldschmidt^  for  appellee. 

Wiley,  J, — Appellee  sued  appellant  upon  a  certificate 
of  insurance,  and  cast  her  complaint  in  six  paragraphs. 
To  each  of  these  paragraphs  a  demurrer  was  overruled, 
and  such  ruling  presents  the  only  question  discussed  by 
counseL 
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Hill  v.  Indianapolis  and  Vincennes  Railroad 

Company  et  al. 

[No.  4,782.    Filed  May  12,  1903.] 

Appeal. — Assignment  of  Error. — ^An  assignment  that  "theconrt  erred 
in  rendering  judgment"  presents  no  question  on  appeal,    p.  99, 

Same. — Exception, — Review, — ^Where  an  exception  is  not  taken,  the 
ruling  of  the  court  can  not  be  successfully  attacked  on  appeal. 
p.  99,  ' 

Bailboads. — Injury  to  Licensee. — Contributory  Negligence, — Plaintiff, 
who  was  sixty  years  old  and  in  full  posession  of  his  faculties, 
went  to  a  railroad  station  to  meet  a  train.  After  the  arriyal  of 
the  train,  and  before  it  pulled  out,  plaintiff  left  the  depot,  walking 
between  the  main  track  and  a  side-track,  which  space  the  public 
was  licensed  to  use  as  a  footway.  The  train  followed  in  the  same 
direction  and  struck  plaintiff  who  was  walking  too  near  the  track 
and  not  looking  nor  listening  for  the  train  at  the  time.  Plaintiff 
knew  the  train  would  proceed  in  the  direction  and  at  the  time  it 
did,  and  was  familiar  with  the  tracks,  crossings,  and  surround- 
ings. Held,  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, pp.  100-102. 

Trial. — V^ict. — Specidl  Findings. — Conflict. — ^When  the  special  find- 
ing of  facts  is  irreconcilably  in  conflict  with  the  general  Yerdiot, 
the  former  must  control,    p.  101. 

Prom  Morgan  Circuit  Court ;  M.  H.  Parks,  Judge. 

Action  by  Harrison  Hijl  against  the  Indianapolis  & 
Vincennes  Railroad  Company  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Affirmed. 

J.  V.  Mitchell,  D.  E.  Watson  and  Oscar  Matthews,  for 
appellant. 

8.  0.  Pickens  and  R.  F.  Davidson,  for  appellees. 

CoMSTOCK,  J. — ^Appellant  brought  his  action  against 
appellees  to  recover  damages  for  personal  injuries  sustained 
by  him  by  reason  of  alleged  negligent  and  wilful  acts  of 
appellees.  The  complaint  was  in  four  paragraphs.  The 
first  and  second  each  charge  the  injuries  to  have  been  neg- 
ligently, the  third  and  fourth  to  have  been  wilfully,  done. 
The  cause  was  put  at  issue  by  general  denial.     The  jury 
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returned  a  verdict  in  favor  of  appellant  for  $1,000  upon 
the  first  and  second  paragraphs  of  the  complaint.  With 
the  general  verdict,  answers  to  interrogatories  were  re- 
turned. The  trial  court  overruled  appellant's  motion  for 
judgment  on  the  verdict,  and  sustained  appellees'  motion 
for  judgment  on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict. 

The  only  assignment  of  error  is  that  "The  court  erred 
in  overruling  appellant's  motion  for  judgment  on  the  gexi- 
eral  verdict,  and  in  rendering  judgment  for  appellees  and 
against  appellant  on  the  special  findings  non  obstante/' 

It  is  insisted  by  appellees,  before  entering  upon  the  dis- 
cussion of  the  merits  of  the  appeal,  that  the  assignment 
of  error  presents  no  question  for  review.  In  one  specifi- 
cation, two  rulings  of  the  court  are  assailed.  The  assign- 
ment that  "the  court  erred  in  rendering  judgment  for  the 
appellees"  has  been  held  insufficient.  Seisler  v.  Smith,  160 
Ind.  88;  Hawks  v.  Mayor,  144  Ind.  343;  McOinnis  v. 
Boyd,  144  Ind.  393;  Kimberlin  v.  Tow,  133  Ind.  696. 
Appellant  excepted  to  the  refusal  of  the  court  to  render 
judgment  in  his  favor  on  the  general  verdict.  No  excep- 
tion was  taken  to  the  action  of  the  court  in  sustaining  ap- 
pellees' motion  for  judgment. 

Reserving  an  exception  to  the  ruling  of  the  trial  court 
is  a  step  in  taking  an  appeal.  If  an  exception  is  not  taken, 
the  ruling  of  the  court  can  not  be  successfully  attacked  on 
appeal.  See  Ewbank's  Manual,  §7,  and  cases  cited.  The 
rule  is  general  that  where  there  are  several  rulings  each 
must  be  separately  challenged,  and  an  exception  must  be 
taken  to  each.  Saunders  v.  Montgomery,  143  Ind.  185, 
and  cases  cited.  The  assignment  is  joint  as  to  both  rulings. 
It  must  be  good  as  to  both,  or  fail.  No  question  being 
reserved  upon  the  ruling  of  the  court  in  rendering  judg- 
ment in  favor  of  appellees,  the  assignment  is  insufficient. 
Moore  v.  Morris,  142  Ind.  354;  Florer  v.  State,  ex  reh, 
133  Ind.  453. 
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Cashey  v.  CUy  of  Greensburg,  78  Ind.  233,  237.  Under 
these  authorities  the  first  paragraph  of  complaint  is  radi- 
cally defective. 

It  does  not  affirmatively  appear  from. the  record  upon 
which  paragraph  of  the  complaint  the  judgment  r^ts,  and, 
even  if  the  other  paragraphs  are  good,  the  judgment  could 
not  stand.  As  to  whether  the  other  paragraphs,  or  either 
of  them,  are  good,  we  do  not  express  an  opinion,  except 
to  say  that  they  fall  far  short  of  being  model  pleadings. 

The  judgment  is  reversed,  and  the  trial  court  is  directed 
to  sustain  the  demurrer  to  the  first  paragraph  of  the  com- 
plaint 


Chicago,    Indianapolis  and   Louisville   Rail- 
way Company  v.  McGuire  et  al. 

[No.  3,780.    Filed  January  7,^1908.    Rehearing  denied  April  1, 1908. 

Transfer  denied  May  14,  1908.  ] 

MoBTGAGBS. — RoHroods. — After-Acquired  Property. — Use. — Judgments. — 
Land  adjacent  to  the  depot  grounds  of  a  railroad  company  occu- 
pied by  buildings  leased  for  postoffice,  grocery,  barber  shop,  and 
other  puri)08e8  foreign  to  the  necessary  means  of  oi)erating  the 
railroad,  did  not  pass  as  after-acquired  property  for  purposes  con- 
nected with  or  appertaining  to  the  railroad  by  the  foreclosuie  of 
a  mortgage  executed  by  the  railroad  company  containing  a  clause 
including  after-acquired  property  appertaining  to  the  railroad, 
and  was  subject  to  sale  under  a  judgment  obtained  against  the 
railroad  company  after  the  execution  of  the  mortgage. 

From  White  Circuit  Court ;  J.  V.  Kenty  Special  Judge. 

Suit  by  CliicagOy  Indianapolis  &  Louisville  Railway 
Company  against  Patrick  McQuire  and  others  to  quiet 
title.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

E.  a  Fieldy  W.  S.  Kinnan,  G.  W.  Kretzinger,  H.  JR. 
Kurrie^  E.  B.  Sellers  and  W.  E.  Uhlj  for  appellant. 

(7.  C.  Spencer^  H.  A.  Steis^  M.  M.  Hathaway  and  M. 
Winfield,  for  appellees. 
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Henley,  J. — This  was  an  action  commenced  by  appel- 
lant ta  quiet  its  title  to  a  certain  parcel  of  land  situated 
in  Pulaski  county,  Indiana.  The  cause  was  tried  by  a 
jury.  After  the  evidence  was  concluded  the  trial  judge 
instructed  the  jury  to  return  a  verdict  for  appellees.  The 
question  presented  here  arises  upon  the  motion  for  a  new 
trial,  and  questions  the  action  of  the  trial  court  in  so  in- 
structing the  jury. 

The  facts  upon  which  the  instruction  was  based  are  not 
in  dispute.  Both  appellant  and  appellees  claim  title 
through  the  Louisville,  New  Albany  &  Chicago  Railway 
Company.  Appellant  claims  title  through  certain  mort- 
gages given  by  the  Louisville,  New  Albany  &  Chicago 
Railway  Company  which  were  foreclosed  in  the  United 
States  circuit  court  for  the  district  of  Indiana,  and  through 
which  foreclosure,  and  other  conveyances  following  it,  its 
title  became  vested.  Appellee's  title  is  claimed  as  follows : 
On  the  24th  day  of  September,  1896,  the  appellee  Patrick 
McGuire  recovered  judgment  in  the  White  Circuit  Court 
of  Indiana  against  the  Louisville,  New  Albany  &  Chicago 
Railway  Company  for  $2,416.23  and  costs.  On  the  16th 
day  of  October  1897,  the  said  McQuire  caused  an  exe- 
cution to  be  issued  by  the  clerk  of  the  White  Circuit  Court 
to  the  sheriff  of  Pulaski  county.  On  the  18th  day  of  Octo- 
ber, 1897,  the  said  sheriff  levied  the  execution  upon  the 
real  estate  in  dispute.  On  the  13th  day  of  November,  1897, 
the  sheriff  sold  this  real  estate  at  public  sale,  and  the  ap- 
pellee Hathaway  became  its  purchaser,  and  on  the  22d  day 
of  November,  1898,  the  sheriff  of  Pulaski  county  executed 
to  him  a  deed.  A  transcript  of  the  McGuire  judgment  had 
been  filed  in  the  Pulaski  Circuit  Court  on  the  28th  of  Jan- 
uary, 1897. 

It  is  contended  by  appellant  that  the  real  estate  in  con- 
troversy is  a  part  of  its  depot  grounds  at  Francisville,  Indi- 
ana, and  that  the  foreclosure  and  sale  of  the  property  of 
the  Louisville,  New  Albany  &  Chicago  Railway  Company, 
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through  which  foreclosure  and  sale  appellant  obtained 
whatever  title  it  may  have  in  the  disputed  premises,  carried 
with  it  the  title  to  said  disputed  premises.  The  judgment 
of  McGuire  against  the  Louisville,  New  Albany  &  Chi- 
cago Railway  Company  was  obtained  after  the  execution 
of  the  foreclosed  mortgages  through  which  appellant  claims 
title.  The  contention  of  counsel  for  appellees  is  that  the 
disputed  property  was  not  embraced  within  the  mortgages 
and  foreclosure,  and  that  the  same  was  not  covered  by  the 
clause  inserted  in  each  mortgage  intended  to  cover  after- 
acquired  property,  and,  therefore,  could  not  have  been  em- 
braced within  the  foreclosure  and  sale  under  the  proceed- 
ings in  the  United  States  Court.  An  abstract  question  of 
law  is  therefore  presented,  as  to  whether  or  not  the  property 
in  dispute  passed  by  the  foreclosure  and  sale.  There  were 
three  mortgages  executed  by  the  Louisville,  New  Albany 
&  Chicago  Railway  Company — one  in  1886,  one  in  1890, 
and  one  in  1894;  all  being  prior  to  the  rendition  of  the 
McQuire  judgment. 

In  the  mortgage  of  1886  the  description  of  after-acquired 
property  is  as  follows :  "Which  may  at  any  time  hereafter 
during  the  continuance  of  this  trust  be  acquired  by  the 
said  railroad  company  for  purposes  connected  with  or  ap- 
pertaining to  the  railroads  or  railways  above  mentioned  or 
described."  The  description  of  the  after-acquired  prop- 
erty in  the  mortgage  executed  in  1890  was  in  the  following 
words :  "And  all  that  it  may  in  the  future  add,  construct, 
or  acquire  for  the  purposes  of  and  connected  with  or  ap- 
pertaining to  the  railroads  or  railways  above  mentioned 
and  described."  The  description  of  the  after-acquired 
property  in  the  mortgage  executed  in  1894  was  in  the 
following  words :  "What  may  at  any  time  before  or  after 
the  date  of  this  indenture  be  acquired  by  or  for  the  said 
railway  company  for  purposes  connected  with  or  appertain- 
ing to  said  railroads  or  railways  hereby  conveyed." 


NOVEMBER  TERM,  1902— Vol.  31.         113 

Chicago,  etc.,  B.'Oo.  v.  McOnire. 

The  decree  directing  the  sale  of  the  Louisville,  New 
Albany  &  Chicago  Railway  Company  follows  the  descrip- 
tion in  the  mortgage.  The  master's  deed  conveying  the 
property  does  not  vary  the  description  as  to  after-acquired 
property.  The  property  in  dispute  was  property  acquired 
by  the  Louisville,  New  Albany  &  Chicago  Railway  Com- 
pany after  the  execution  of  the  above  described  mortgages. 

The  trial  court  determined  that  the  undisputed  evidence 
established  that  the  land  levied  upon  and  sold  to  satisfy 
appellees'  judgment  was  not  used  by  appellant  for  railroad 
purposes;  that  it  was  not  needed  for  such  purposes,  and 
that  it  was  not  properly  a  part  of  the  "lay-out"  of  the 
road ;  and  that  therefore  the  clauses  in  the  mortgages  cov- 
ering after-acquired  property  did  not  cover  the  property 
in  dispute.  The  evidence  shows  that  the  particular  parcel 
of  land  in  dispute  has  never  been  used  by  the  railroad  com- 
pany for  railroad  purposes;  that  while  it  is  contiguous  to 
and  adjacent  to  the  depot  grounds  of  appellant,  it  has  build- 
ings located  upon  it  which  have  been  leased  to  different 
parties,  and  occupied  and  used  as  a  barber  shop,  grocery, 
postoiBce,  and  in  other  ways  entirely  foreign  to  the  nec- 
essary means  of  operating  the  railroad. 

In  speaking  of  the  property  covered  by  the  after-acquired 
clause  in  a  mortgage  given  by  a  railway  company,  Mr. 
Short,  in  his  excellent  work  on  the  Law  of  Railway  Bonds 
and  Mortgages,  at  §209,  says:  "The  lien  will  be  confined 
to  the  lands  which  were  prospectively  necessary  and  con- 
venient for  the  construction  and  future  operation  of  the 
road,  and  will  not  embrace  lands  situated  outside  of  the 
lay-out'  of  the  road,  which  had  been  taken  over  by  the  com- 
pany in  order  to  acquire  at  a  less  cost  the  lands  actually 
needed  for  the  line  itself." 

A  case  very  similar  to  the  one  under  consideration  is 
the  case  of  Seymour  v.  Cannandaigua,  etc.,  R.  Co,,  25 
Barb.  284.  It  involved  a  controversy  between  the  judg- 
VoL.  81—8 
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ment  creditors  and  the  purchaser  of  railroad  property  at 
foreclosure  sale,  and  in  that  case  it  was  squarely  held  that 
all  lands  acquired  hy  the  railroad  company  after  the  exe- 
cution of  the  mortgage,  which  were  not  used  for  railroad 
purposes,  were  not  covered  hy  the  lien  of  the  mortgage  and 
did  not  pass  hy  the  foreclosure  and  sale  to  the  purchaser, 
hut  were  subject  to  a  lien  of  the  judgment  creditors.  The 
court  in  that  case,  at  page  312,  said:  "Tt  is  in  proof  that 
some  of  the  lands  purchased  in  Batavia  have  never  been 
used  for  railroad  purposes.  That  in  some  instances  whole 
lots  were  purchased  to  secure  a  right  of  way  across  them. 
If  the  railroad  company  for  this  purpose  had  purchased 
a  lot  of  ten  or  one  hundred  acres,  it  can  not  be  that  any 
moire  of  such  lots  would  be  embraced  in  this  mortgage  to 
the  plaintiffs  than  was  actually  taken  and  required  for  the 
road.  In  respect  to  all  such  lands  outside  of  the  legal  lim- 
its of  their  railroad  track  and  branches,  and  excepting  land 
used  for  shops,  depots,  stations,  turnouts  for  wood  or  water, 
or  other  legitimate  purposes,  the  lien  of  the  defendants' 
judgments  must  prevail."  To  the  same  effect  see:  New' 
Orleans  Pac.  R.  Co.  v.  Parker,  143  U.  S.  42,  12  Sup.  Ct 
364,  36  L.  Ed.  66 ;  Boston,  etc.,  R.  Co.  v.  Coffin,  50  Conn. 
150;  Mississippi  Valley  Co.  v.  Chicago,  etc.,  R.  Co.,  58 
Miss.  896 ;  Eldridge  v.  Smith,  34  Vt.  484;  Shirley  v.  Waco 
Tap  R.  Co.,  78  Tex.  136,  10  S.  W.  543 ;  Humphreys  v. 
McKissocJc,  140  U.  S.  304,  11  Sup.  Ct.  779,  35  L.  Ed. 
475;  Dinsmore  v.  Racine,  etc.,  R.  Co.,  12  Wis.  725; 
Farmers  Loan,  etc.,  Co.  v.  Commercial  Bank,  11  Wis. 
215 ;  Walsh  v.  Barton,  24  Ohio  St.  28. 

We  think  the  trial  court  was  right  in  instructing  the 
jury,  upon  the  evidence  submitted,  to  return  a  verdict  for 
appellees.     Judgment  affirmed. 
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Home  Savings  Association  v.  Noblesyills 
Monthly  Meeting  of  Friends  Chubch: 

[No.  3,954.    Filed  February  20, 190B.    Motion  to  relax  ooets  granted 

May  15,  1908.  ] 

BciLOiNa  AND  Loan  Associations.  —  Liqmdation, — AdjushnerU  of 
Loam. — ^Plaintiff,  a  borrower  from  a  building  and  loan  associa- 
tion, brought  suit  to  have  the  amount  of  the  mortgage  lien  ascer- 
tained  and  adjudged,  demanding  damages  for  breach  of  contract, 
and  to  quiet  title  upon  payment  of  amount  found  due.  It  ap- 
-peaied  that  plaintiff  subscribed  for  sizty-fiye  shares  of  stock, 
thirty-five  shares  thereof  to  be  ^'cash  shares,"  and  thirty  shares 
"coupon  shares,"  on  which  it  was  to  have  a  loan  of  $2,000  and 
pay  fifty  cents  per  share  per  month  on  the  cash  shares,  and  sixty 
oente  on  the  coupon  shares,  for  ninety-eight  months  in  full  pay- 
ment of  the  loan,  but  the  bond  and  mortgage  were  executed  in 
aooordanoe  with  the  printed  forms  of  the  association,  expressing 
a  different  qontract.  The  association  accepted  payments  for  a 
iwriod  of  fourteen  months  in  accordance  with  the  agreement,  and 
then  notified  plaintiff  that  it  had  suspended  business,  and  refused 
to  receive  further  payments.  Held,  that  the  remedy  sought  by 
plaintiff  is  incomjiatible  with  the  recovery  of  damages  for  the 
broach  of  the  contract,  and,  in  ascertaining  the  amount  due  on 
the  loan,  it  not  being  properly  disclosed  whether  the  association 
was  solvent  or  insolvent,  the  parties  should  be  placed  in  the  rela- 
tion of  debtor  and  creditor,  and  the  borrower  charged  with  legal 
rate  of  interest  on  the  loan  from  the  date  of  its  execution  to  the 
time  of  the  rendition  of  the  finding,  and  credited  with  the  amount 
paid  as  interest  and  premium,  as  treated  by  the  association  in 
distributing  the  same  upon  its  books. 

From  Hamilton  Circuit  Court ;  J.  F.  Neal^  Judge. 

Suit  by  the  Noblesville  Monthly  Meeting  of  Friends 
Church  against  the  Home  Savings  Association.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

R.  W.  McBridCf  (7.  S.  Denny  and  W.  A.  Bastian^  for  ap- 
pellant. 

8.  D.  Stuarty  C.  O.  Reagan^  A.  H.  Shirts^  L,  S.  Baldxcinj 
J.  A.  Roberts  and  Meade  Vestaly  for  appellee. 

Black,  P.  J. — TEe  appellee  sued  the  appellant,  a  build- 
ing and  loan  association,  seeking  to  have  the  amount  of 
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a  mortgage  lien  ascertained  and  adjudged,  demanding  dam- 
ages for  breach  of  contract,  and  asking  the  quieting  of  the 
appellee's  title  upon  payment  of  the  amount  found  due 
from  the  appellee  to  the  appellant.  There  was  an  answer 
in  denial,  and  a  cross-complaint  seeking  foreclosure  was 
filed.  No  error  is  assigned  relating  to  the  pleadings.  The 
court  rendered  a  special  finding,  the  appellant  excepting 
to  the  conclusions  of  law.  The  appellant's  motion  for  a 
new  trial  was  overruled,  the  grounds  of  the  motion  insisted 
upon  in  this  court  being  the  insufiiciency  of  the  evidence; 
that  the  finding  was  contrary  to  Idw ;  that  the  court  erred 
in  the  assessment  of  the  amount  of  the  recovery,  in  that 
the  amount  found  due  the  appellant  was  too  small;  and 
that  the  court  erred  in  the  assessment  of  the  amount  of  the 
recovery,  in  that  it  awarded  damages  to  the  appellee 
against  the  appellant. 

The  court  found,  in  substance,  that,  the  appellee  being 
a  religious  corporation  and  the  appellant  being  a  building 
and  loan  association,  each  organized  under  the  laws  of  the 
State,  the  former  made  application  to  the  latter  to  become 
a  subscriber  to  the  stock  of  the  association,  and  to  borrow 
money  thereon ;  that  thereupon  the  parties  entered  into  an 
agreement  that  the  appellant  was  to  issue  sixty-five  shares 
of  its  stock,  of  $100  per  share,  to  the  appellee  and  to  lend 
the  appellee  $2,600;  that  thirty-five  of  the  shares  were  to 
be  shares  commonly  called  "cash  shares,"  and  thirty  shares 
were  to  be  shares  commonly  called  "coupon  shares;"  that 
the  appellee  was  to  subscribe  for  sixty-fiye  shares  of  the 
stock,  and  was  to  execute  a  bond  payable  to  the  appellant 
in  the  sum  of  $2,600,  as  evidence  of  the  loan,  and  was  to 
assign  all  of  the  shares  to  the  appellant  as  security  for  the 
sum  borrowed;  and' as  further  security  for  the  payment 
of  that  sum  the  appellee  was  to  execute  to  the  appellant  a 
mortgage  on  certain  real  estate,  described,  then  and  still 
owned  by  the  appellee,  and  the  appellee  was  to  pay  to  the 
appellant  monthly  on  the  stock  and  loan,  fifty  cents  per 
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share  upon  the  cash  stock  and  sixty  cents  per  share  upon 
the  coupon  stock ;  and  that  on  account  of  the  excess  of  stock 
over  and  above  twenty-six  shares,  the  number  of  shares 
representing  the  loan,  the  payments  so  to  be  made  were 
to  be  in  lieu  of  and  in  full  payment  of  the  five  per  cent 
premium  upon  each  share  for  preference  and  priority  in 
procuring  the  loan,  usually  paid  by  stockholders,  and  of 
six  per  cent  interest  per  annum  upon  the  loan ;  and  that 
all  the  payments  were  to  be  made  monthly  to  the  appel- 
lant's authorized  agent  at  !N'oblesville,  Indiana ;  and  it  was 
further  agreed  that  upon  such  payment  for  ninety-eight 
months  upon  such  cash  stock,  and  ninety-eight  payments 
upon  the  coupon  stock,  the  loan  would  be  fully  paid,  and 
no  further  payments  would  be  required  thereon. 

It  was  further  found  that,  pursuant  to  these  agreements, 
on  March  22,  1897,  the  appellee  subscribed  for  sixty-five 
shares  of  stock  in  the  association,  which  were  duly  issued 
to  the  appellee  by  the  appellant,  and  at  the  same  time  the 
appellant  loaned  the  appellee  $2,600,  and  paid  the  appellee 
the  full  amount  thereof,  except  the  sum  of  $35.50,  the  first 
monthly  payment  so  agreed  to  be  paid,  which  was  retained 
by  the  appellant  in  full  of  such  first  payment;  and  the 
appellee  at  the  same  time  pledged  the  said  shares  of  stock 
to  the  appellant,  and  executed  a  mortgage  upon  said  real 
estate^  securing  the  loan,  and  also  signed  a  bond  in  the  sum 
of  $2,600  as  evidence  of  the  loan;  but  that  by  mutual 
mistake  of  the  parties  they  used,  and  the  appellee  by  its 
trustees  signed,  a  printed  bond  and  mortgage  such  as  were 
commonly  used  by  the  appellant  when  taking  security  from 
stockholders  for  loans  made,  but  which  did  not  correctly 
set  out  the  contract  so  made  between  the  parties  as  to  pay- 
ments on  said  stock  and  loan,  but  contained  many  stipu- 
lations other  than  as  to  such  payments  and  the  amount 
thereof;  that  the  bond  contained  stipulations  as  to  the  pay- 
ment of  premiums  on  the  shares  and  interest  on  the  loan, 
neither  of  which  was  agreed  to  by  the  parties  in  making 
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said  contract,  but  which  was  in  said  bond  through  the  mu- 
tual mistake  and  inadvertence  of  the  parties  in  using 
printed  forms  of  bonds  and  mortgages  commonly  used  by 
the  appellant  in  making  loans  to  stockholders ;  that  in  pur- 
suance of  and  in  accordance  with  the  actual  agreement 
and  contract  between  the  parties,  the  appellee  paid  the  ap- 
pellant fourteen  monthly  payments,  including  the  first  pay- 
ment retained,  on  the  sixty-five  shares  of  stock,  of  fifty 
cents  per  share  on  each  of  the  thirty-five  shares  of  cash 
stock  and  sixty  cents  per  month  in  coupons  on  each  of  the 
thirty  shares  of  coupon  stock,  making  a  total  of  $17.50 
per  month  in  cash  and  $18  per  month  in  coupons — in  all 
$35.50  per  month  on  said  loan;  that  appellant  during  this 
period  of  fourteen  months  accepted  from  the  appellee  said 
sum  of  $35.50  per  month  in  full  of  all  payments  due 
thereon,  and  during  that  period  never  demanded  from  the 
appellee  any  other  or  different  sum  in  discharge  of  its 
monthly  payments  on  the  loan;  that  upon  the  fourteenth 
payment,  in  April,  1898,  the  appellant  notified  the  appellee 
that  the  association  had  suspended  its  business,  and  that 
it  had  decided  to  wind  up  its  affairs,  and  would  not  receive 
further  payments  from  the  appellee  in  accordance  with 
the  terms  of  the  contract  or  otherwise,  and  returned  to 
the  appellee  $5.54  on  account  of  overpayment  on  coupon 
stock  and  $4.88  on  account  of  overpayment  on  cash  stock; 
that  the  distinguishing  feature  of  the  coupon  stock  was 
that  the  association  made  arrangements  with  certain  mer- 
chants in  all  lines  of  business  in  Noblesville  and  Indian- 
apolis and  different  towns  and  cities  in  which  it  expected 
to  do  business,  by  which  the  merchants  were  to  give  to  their 
cash  purchasers  certain  coupons  prepared  and  arranged  and 
furnished  by  the  appellant,  which  represented  upon  their 
faces  different  money  values,  and  were  given  by  the  mer- 
chants to  their  cash  purchasers  in  five  per  cent  of  the 
amount  of  such  purchases ;  and  upon  presentation  of  these 
coupons  to  the  association  by  its  coupon  stockholders  it 
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woTild  honor  the  coupons  at  their  face  value,  and  give  credit 
to  such  stockholders  upon  their  coupon  stock  as  cash  at 
such  face  value,  and  any  number  of  coupons  representing 
in  the  aggregate  on  their  face  sixty  cents  in  value  would 
pay  the  amount  payable  upon  such  stock  for  one  month; 
and  of  the  sixty  cents  per  month  thus  paid  on  each  share 
of  coupon  stock  the  sum  of  ten  cents  was  deducted  by  the 
appellant, to  pay  expenses  in  collecting  coui)ons  from  mer^ 
chants  and  to  pay  expenses  of  issuing  the  coupons,  and  of 
the  sixty  cents  per  month  thus  paid  by  the  appellee  the 
sum  of  fifty  cents  only  was  credited  upon  the  books  of  the 
appellant,  and  of  the  fifty  cents  thus  credited  to  the  appellee 
a  further  sum  of  ten  cents  on  each  share  was  deducted  to 
pay  the  ordinary  expenses  of  the  association,  making  a 
total  of  such  ordinary  expenses  on  the  thirty  shares  of 
stock  of  $3  per  month. 

It  was  further  found  that  at,  or  soon  after,  the  time 
of  the  notice  of  the  appellant  to  the  appellee  that  it  would 
not  receive  any  further  payments  from  the  appellee,  and 
after  the  fourteenth  payment  was  made,  and  before  the 
fifteenth  payment  fell  due,  and  notwithstanding  such  no- 
tice, the  appellee  offered  to  continue  payments  upon  the 
stock  and  loan  "in  accordance  with  the  terms  of  their  said 
agreements,"  but  the  appellant  refused  to  receive  the  same, 
and  refused  further  to  carry  out  the  terms  of  the  contract, 
and  demanded  the  payment  in  full  at  once  of  the  entire 
sum  so  borrowed,  together  with  a  large  simi  in  excess 
thereof  and  was  so  demanding  up  to  the  time  of  the  bring- 
ing of  this  suit;  that  the  appellee  was  not  delinquent  in 
any  of  its  payments,  but  had  fully  complied  with  all  the 
terms  of  the  contract;  that  the  appellee,  being  a  religious 
oi^nization,  had  no  funds  of  its  own  with  which  to  pay 
the  loan,  and,  in  order  to  meet  the  payments  as  they  became 
due,  was  compelled  to  distribute  and  did  distribute  the  pay- 
ments among  the  divers  members  of  the  church,  and  by 
agreement  between  the  parties  the  members  of  the  church 
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were  to  patronize  and  did  patronize  the  merchants*  desig- 
nated by  the  appellant,  and  received  coupons  upon  cash 
purchases  as  herein  described,  and  turned  over  such  cou- 
pons to  the  association  in  full  of  coupon  payments  tod 
cash  for  the  cash  payments,  and  on  account  of  such  agree- 
ment the  appellant  distributed  pass-books  among  such 
members  of  the  church  as  had  agreed  to  keep  up  their  re- 
spective payments  on  the  loan  in  such  manner,  and  thus 
and  not  otherwise  appellee  was  to  keep  up  and  did  keep  up 
such  payments ;  that  one  of  the  inducements  held  out  by  the 
appellant  to  induce  the  appellee  to  subscribe  for  the  stock 
and  to  borrow  the  money,  which  was  one  of  the  inducements 
which  caused  the  appellee  to  subscribe  for  the  stock  and  to 
borrow  the  money,  was  what  was  known  as  the  "coupon 
feature"  of  the  association,  heretofore  described,  by  means 
of  which  the  members  of  the  church  could  keep  up  such  pay- 
ments, as  they  became  due,  on  the  coupon  stock,  without  any 
cash  expense  upon  their  part  except  that  of  taking  coupons 
when  making  cash  purchases  of  the  merchants ;  that  by  the 
terms  of  the  agreement  between  the  parties,  the  appellee 
was  to  pay  the  appellant  a  total  sum  of  $1,750  in  cash  in 
ninety-eight  equal  monthly  instalments,  and  a  total  of 
$1,728  in  coupons  in  ninety-six  [ninety-eight]  equal 
monthly  instalments,  the  same  to  be  in  full  payment  and 
liquidation  of  the  loan;  that  the  actual  amount  owing  by 
the  appellee  to  the  appellant  on  account  of  the  loan  at  and 
after  the  time  the  appellant  gave  the  appellee  notice  that 
no  more  payments  would  be  received,  was,  and  ever  since 
has  been,  unsettled  and  in  controversy  between  the  parties ; 
that  the  appellant  received  said  fourteen  payments  without 
objection  as  to  the  amount  being  in  full  of  all  payments 
in  any  way  due,  both  parties  during  that  time  in  good 
faith  believing  that  the  contract  so  entered  into  had  been 
properly  and  correctly  set  out  in  said  written  agreement 

The  court  further  found,  that  the  appellee  had  paid  the 
appellant  in  such  monthly  payments  the  total  sum  of  $102 
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as  dues  on  the  stock,  the  sum  of  $328.21  as  premium  and 
interest  on  the  loan^  and  the  sum  of  $34.17  expense  account, 
said  amounts  being  credited  on  the  books  of  the  appellant 
as  so  much  paid  by  the  appellee  into  said  respective  funds ; 
that  upon  calculating  interest  at  the  rate  of  six  per  cent, 
upon  the  loan  from  the  time  of  receiving  it  by  the  appellee, 
and  crediting  said  payments,  exclusive  of  dues  paid,  upon 
the  method  of  partial  payments,  there  was,  at  the  time 
of  receiving  said  notice,  owing  by  appellee  to  appellant 
$2,400 ;  that  appellant  was  not  entitled  to  recover  interest 
from  and  after  the  time  it  refused  the  monthly  payments ; 
that  the  appellee  had  been  damaged  $150  by  reason  of  the 
violation  of  the  contract  by  the  appellant,  which  should 
be  deducted  from  said  sum  of  $2,400,  leaving  $2,250  as 
"the  amount  which  plaintiff  now  owes  defendant;"  that 
the  appellant  at  the  time  of  the  institution  of  this  suit  was 
claiming  a  lien  on  said  real  estate  by  virtue  of  the  mortgage, 
in  a  sum  largely  in  excess  of  the  true  amount  owing  the 
appellant  by  the  appellee;  that  such  claim  constituted  a 
cloud  upon  the  title  of  the  real  estate  adverse  to  appellee's 
title;  and  that  the  appellee  was  entitled  to  have  its  title 
quieted  against  the  appellant  as  to  such  excessive  claim. 
The  court  made  the  bond  and  mortgage  part  of  its  finding 
by  reference  to  the  copies  thereof  made  parts  of  the 
pleadings. 

The  bond  was  an  obligation  to  pay  $2,600,  reciting  that 
the  appellee  had  subscribed  for  sixty-five  shares  of  stock, 
of  $100  each,  in  the  association,  for  which  shares  it  re- 
ceived from  the  association  $2,600  as  a  loan,  and  which 
shares  it  thereby  transferred  as  collateral  security  for  the 
payment  of  the  bond,  with  agreement  on  the  part  of  the 
appellee  that  it  would  continue  to  pay  the  monthly  dues 
and  expenses  on  the  shares  of  stock  at  the  rate  of  fifty 
cents  per  month  on  thirty  shares  and  sixty  cents  per  month 
on  thirty-five  shares  until  the  shares  should  mature,  at 
which  time  all  of  the  loan  should  become  due  and  payable ; 
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and  with  the  further  agreement  that  appellee  should  pay 
a  premium  of  five  per  cent  per  annum  upon  each  share  for 
preference  and  priority  in  procuring  the  loan,  and  interest 
at  the  rate  of  six  per  cent,  per  annum  upon  the  loan,  all 
to  be  paid  monthly,  at,  etc.  The  bond  was  conditioned 
for  the  performance  of  the  agreement  of  the  appellee  and 
the  payment  by  it  of  the  monthly  dues,  expenses,  fines, 
assessments,  premiums,  and  interest  until  the  shares  should 
mature,  together  with  the  loan;  it  being  stipulated  that 
upon  default  in  any  of  the  agreements  all  the  loan  should 
become  due  and  payable, .  and  the  appellee  should  forfeit 
all  dues  and  dividends  credited  to  the  shares  of  stock, 
and  all  premiums,  fines,  and  interest  it  had  paid  upon  the 
loan,  and  should  pay  the  association  $2,600  with  six  per 
cent,  interest  and  five  per  cent  premium  from  the  date  of 
the  default,  etc.  The  mortgage,  as  part  of  its  terms, 
recited  me  provisions  of  the  bond  to  secure  the  payment 
o^  which  it  was  given. 

The  court  stated  as  its  conclusions  of  law,  that  the  ap' 
pellee  was  liable  to  the  appellant  in  the  amount  of  money 
borrowed,  with  six  per  cent  interest  from  the  time  it  was 
paid  to  appellee  until  the  appellant  gave  notice  that  no  fur- 
ther monthly  payments  would  be  received,  and  was  entitled 
to  monthly  credits  as  partial  payments  thereon  in  the  total 
monthly  amounts  paid  as  premiums,  interest,  or  expense 
account;  that  the  appellee  was  not  entitled  to  any  credits 
on  the  loan  by  reason  of  the  amount  of  dues  paid ;  that  there 
was  owing  the  appellant  by  the  appellee  at  the  date  of  the 
refusal  to  receive  further  payments  $2,400;  that  the  ap- 
pellee was  entitled  to  recover  damages  of  the  appellant  for 
violation  of  the  contract  by  the  appellant,  as  found  by  the 
court,  $160,  and  was  entitled  to  have  this  sum  set  off  against 
the  amount  owing*to  the  appellant ;  that  the  appellant  was 
not  entitled  to  interest  from  the  time  of  giving  said  notice 
that  it  would  not  receive  monthly  payments  until  the  date 
of  the  finding;  that  there  was  owing  to  the  appellant  by 
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the  appellee  $2,250 ;  that  the  appellee  waa  entitled  to  have 
its  title  quieted  to  the  real  estate  in  question  as  to  any  claim 
of  the  appellant  in  excess  of  $2,250 ;  and  that  the  appellee 
should  recover  costs,  and  the  appellant  should  take  nothing 
by  its  cross-complaint  to  foreclose  the  mortgage. 

Where  a  building  and  loan  association  has  become  in- 
solvent, and  a  receiver  has  been  appointed  to  wind  up  its 
business,  the  incapacity  of  the  association  to  perform  its 
contract  with  a  borrowing  member  relieves  the  latter  of  his 
obligation  to  continue  to  make  his  periodical  payments  ac- 
cording to  the  contract,  and  all  members  are  relieved  from 
the  payment  of  dues,  and  the  amount  for  which  the  borrow- 
ing member  is  liable  is  determined  upon  the  equitable  prin- 
ciple of  adjusting  the  losses  with  equality  among  the  stock- 
holders, and  not  by  the  terms  of  the  contract,  which  is 
treated  as  abrogated.  In  such  case,  the  borrowing  member 
is  bound  to  pay  the  amount  borrowed  by  him,  with  interest 
thereon  at  the  rate  fixed  by  statute  for  the  loan  or  forbear- 
ance of  money  when  no  rate  has  been  fixed  by  contract,  less 
deductions,  which  have  varied  in  different  jurisdictions. 
The  rule  adopted  in  this  State  as  being  most  equitable  con- 
conoeming  these  deductions  is,  that  the  borrowing  member 
so  charged  with  the  amount  of  his  loan  and  such  interest 
thereon  (at  six  per  cent,  per  annum)  shall  be  allowed  as 
credit  thereon  all  the  interest  that  he  has  paid  upon  the  loan 
in  periodical  instalments  and  all  the  premiums  paid  by  him 
as  a  borrower,  such  amounts  being  credited  as  partial  pay- 
ments upon  the  debt  for  money  had  and  received ;  but  the 
dues  paid  periodically  on  the  pledged  shares  of  stock  by 
the  borrower  in  his  capacity  of  stockholder  are  not  treated 
as  partial  payments  on  the  loan,  and  are  not  deducted  from 
the  amount  of  the  loan.  Marion  Trust  Co.  v.  Trustees 
Edwards  Lodge,  153  Ind.  96 ;  Huter  v.  Union  Trust  Co., 
153  Ind.  204;  James  v.  Sidwell,  153  Ind.  697;  MacMur- 
ray  v.  Sidwell,  155  Ind.  560,  80  Am.  St.  255 ;  Colunibia 
Finance,  etc.,  Co.  v.  Tharp,  24  Ind.  App.  82;    Boice  t« 
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Babb,  24  Ind.  App.  368;  Bingham  v.  Marion  Trust  Co., 
27  Ind.  App.  247.  To  give  the  borrowing  member  credit 
upon  his  mortgage  for  his  payments  of  such  dues  upon  his 
stock  would  enable  him  to  escape  responsibility  for  his 
proper  share  of  the  losses,  which  would  thus  be  thrown  upon 
the  non-borrowing  members. 

The  value  of  the  stock  can  not  be  ascertained  until  the 
affairs  of  the  association  are  so  far  adjusted  and  wound  up 
as  to  obtain  a  basis  for  calculation.  The  borrowing  mem- 
ber will  be  entitled^  after  the  debts  are  paid,  to  a  pro  rata 
dividend  with  the  non-borrowing  members  for  what  he  has 
paid  as  dues  on  his  stock.  Also,  where  a  building  and 
loan  association  has  gone  into  voluntary  liquidation,  in  a 
suit  by  a  borrowing  member  to  quiet  title  to  the  mortgaged 
premises,  she  having  tendered  and  brought  into  court  the 
amount  admitted  by  her  to  be  due  upon  her  note,  after  re- 
ferring to  the  rule  as  above  indicated  for  adjustment  of 
the  borrowing  member's  liability  in  case  of  an  insolvent 
association  in  the  hands  of  a  receiver,  the  court  said :  "The 
consequences  of  a  winding  up  of  a  solvent  association  by 
a  voluntary  liquidation  are  quite  as  fatal  to  the  expected 
advantages  of  the  investment  and  loan  as  if  the  business 
of  the  corporation  were  brought  to  a  standstill  by  insol- 
vency. A  loss  of  a  proportionate  share  of  the  prospective 
profits  by  the  borrowing  member  is  the  necessary  result  of 
the  fiuBl  suspension  -of  the  business  of  the  association." 
Fidelity  Building,  etc..  Union  v.  Smith,  155  Ind.  679. 
And  it  was  held  that  in  such  case,  the  objects  for  which 
the  association  was  organized  having  been  abandoned,  the 
borrowing  members  were  released  from  their  obligations  to 
continue  the  periodical  payments  under  the  contract.  The 
same  equitable  rule  of  adjustment  as  in  case  of  an  insol- 
vent association  was  recognized;  and  as  to  payments  made 
by  the  plaintiff  after*  the  association  went  into  liquidation, 
including  interest,  premium,  and  dues,  she  was  entitled  to 
have  them  all  applied  on  her  debt.    In  such  case  the  con- 
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tract  is  abrogated,  and  the  parties  cease  to  be  controlled 
by  its  provi3ion8.  The  advantage  contemplated,  of  eventu- 
ally paying  off  the  loan  by  the  small  periodical  instalments^ 
and  the  profits  from  the  accumulation  of  the  business  of 
the  association,  having  been  rendered  impossible  of  attain- 
ment by  the  borrowing  member,  he  could  not  equitably  be 
required  to  continue  to  make  such  payments  as  specified  in 
the  contract.  As  a  borrovjrer  of  money,  he  should  be  re- 
quired to  pay  it,  and  can  not  rightfully  have  his  land  re- 
leased from  the  lien  of  the  lender  thereon  without  repay- 
ment of  the  money  so  had  and  received.  The  interest,  as 
well  as  the  premium,  stipulated  in  the  contract,  can  not 
equitably  be  exacted,  because  of  the  failure  of  the  peculiar 
consideration  therefor ;  but  the  borrower  ought  to  pay  such 
interest  as  the  law  exacts,  in  the  absence  of  a  special  eon- 
tract,  for  the  use  of  the  money. 

In  this  case  the  court  did  not  make  any  disposition  of 
the  share  of  interest  in  the  assets  of  the  association  of  the 
appellee  as  a  stockholder,  it  being  the  apparent  expectation 
that  the  appellee  eventually,  upon  the  payment  of  the  debts 
of  the  association  and  the  adjustment  of  the  rights  of  the 
stockholders  among  themselves,  will  derive  any  benefit  to 
which  it  may  be  entitled  from  its  payment  of  dues  as  a 
stockholder  by  receiving  a  pro  rata  dividend,  if  any,  with 
the  borrowers  and  non-borrowers. 

If  the  affairs  of  the  association  were  in  the  hands  of  a 
receiver,  a  party  to  the  proceeding,  there  would  seem  to 
be  no  good  reason  why  the  present  value  of  the  borrower's 
shares  of  stock  could  not  be  ascertained  and  applied  as  a 
credit  upon  the  loan ;  at  least  if  so  desired  by  the  debtor. 
Perhaps,  also,  in  such  a  case,  brought  against  an  associa- 
tion in  liquidation,  if  the  affairs  of  the  association  were 
in  a  condition  admitting  of  the  ascertainment  of  the  pro 
rata  share  of  the  plaintiff  in  the  assets  on  final  distribu- 
tion with  sufficient  certainty,  and  the  plaintiff  desired  the 
application  of  such  value  of  his  stock  upon  his  debt,  it 
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would  not  be  improper  so  to  proceed  to  make  an  end  of 
the  matter  in  the  manner  above  suggested  in  case  of  a  re- 
ceivership. The  action  here  is  between  the  borrower  and 
the  association,  initiated  by  the  borrower,  asking  to  have 
the  amount  due  from  it  on  its  loan  ascertained  and  adju- 
dicated, and  to  have  its  title  quieted  upon  payment  of  that 
amount,  with  no  request  to  have  the  value  of  the  shares  of 
stock  ascertained,  and  applied  to  the  appellee^s  credit ;  such 
matter, being  left,  apparently,  to  the  future  adjustment  of 
the  affairs  of  the  association  among  the  stockholders. 

The  condition  created  by  the  action  of  the  association, 
detailed  in  the  finding,  was  treated  by  the  court  as  equiv- 
alent, in  effect,  to  a  complete  suspension  or  dissolution  of 
the  association,  and  the  appellee,  in  its  character  of  bor- 
rower, was.  left  in  the  situation  of  a  borrower  whose  loan 
was  secured  by  mortgage  on  his  land ;  but  the  peculiar  ob- 
ligations which  would  have  rested  upon  him  as  a  borrow- 
ing member  in  default  of  a  solvent,  going  association,  itself 
not  in  default,  were  treated  as  abrogated,  and  he  was  held 
liable  for  the  money  actually  received  by  him,  with  six 
per  cent  interest  thereon,  and  entitled  to  be  credited  with 
the  instalments  of  interest  and  premium  paid  by  him  as 
partial  payments  as  of  the  date  of  payment.  He  would, 
also,  be  entitled  to  share  pro  rata  with  the  stockholders  on 
final  adjustment  and  distribution  of  the  assets  remaining 
after  the  payment  of  debts. 

It  does  not  clearly  appear  from  the  finding  that  the  asso- 
ciation is  insolvent,  or  in  process  of  liquidation,  and  we 
can  not  treat  the  evidence  as  properly  before  us  for  exam- 
ination; for,  if  it  may  be  said  that  the  bill  of  exceptions 
containing  the  evidence  is  in  the  record,  the  appellant  has 
failed  to  comply  with  the  rule  of  court  in  relation  to  mar- 
ginal notes  in  the  bill. 

The  association's  ordinary  blank  forms  of  bond  and  mort- 
gage appear  to  have  been  used,  without  alteration,  to  carry 
into  execution  the  arrangement  agreed  upon  by  the  parties, 
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who  understood  such  purpose  to  be  thereby  effectuated ;  and 
for  more  than  a  year  both  parties  carried  such  arrange- 
ment into  effect,  and  by  their  conduct  indicated  their  un- 
derstanding of  the  contract.  During  that  long  period  a 
certain  amount,  being  the  aggregate  of  the  dues  specified 
in  the  written  instruments,  was  paid  and  accepted  and  dis- 
tributed to  the  various  funds  of  the  association.  After 
such  practical  construction  of  the  contract  by  the  parties 
for  so  long  a  period,  it  would  seem  that  the  appellant's  sub- 
sequent insistence  upon  the  adoption  of  the  language  of  the 
written  instruments  so  far  as  they  were  in  disagreement 
with  that  construction  would  be  so  inequitable  as  to  amount 
to  a  fraud  against  the  appellee. 

If  it  be  true  that  the  appellant  at  the  time  of  the  trial 
was  a  solvent  association,  not  in  course  of  liquidation,  the 
conduct  of  the  appellant,  shown  by  the  finding,  in  notify- 
ing the  appellee  that  the  association  had  suspended  its  busi- 
ness, and  had  decided  to  wind  up  its  affairs,  and  would  not 
receive  further  payments  in  accordance  with  the  contract 
or  otherwise,  and  in  returning  money  which  had  been  paid 
in  by  the  appellee  as  being  overpayment,  and  in  refusing 
afterward  to  receive  further  payments  offered  by  the  ap- 
pellee, and  refusing  to  carry  out  further  the  terms  of  the 
contract,  and  demanding  payment  in  full  of  the  amount 
borrowed,  with  a  large  sum  in  excess  thereof — the  appellee 
having  fully  complied  with  the  contract  except  as  so  pre- 
vented— ^would  be  a  sufficient  reason  for  a  demand  on  the 
part  of  the  appellee  for  the  adjustment  of  the  account  be- 
tween the  parties,  on  the  theory  that  the  contract  had  been 
so  far  abrogated  by  the  wrong  of  the  association  that  the 
parties  should  be  remitted  to  the  relation  of  one  indebted 
to  another  for  money  had  and  received,  the  mortgage  lien 
still  existing;  and  in  such  case  it  would  seem  that  in  the 
adjustment  of  the  amount  due  the  present  accrued  value 
of  the  stock  ought  to  be  ascertained  and  deducted  from  the 
amount,  as  well  as  the  interest  and  premium  paid,  and  that 
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the  lien  should  be  enforced  for  the  balance.  On  this  ques- 
tion, however,  the  case  does  not  require  a  decision.  While 
there  is  some  obscurity,  the  court  seems  to  have  proceeded 
upon  the  theory — ^possibly  supported  sufficiently  by  evi- 
dence— that  the  association  was  actually  in  the  course  of 
liquidation,  and  treated  the  case  as  one  wherein  it  was 
proper  to  leave  the  value  of  the  stock  out  of  consideration. 

The  court  recognized  and  applied  the  theory  practically 
applied  by  the  appellant  to  the  contract  relation  of  the  par- 
ties, from  the  beginning  of  that  relation  until  the  enforced 
cessation  thereof,  by  apportioning  the  aggregate  payments, 
which  were  made  and  accepted  without  objection,  among 
the  several  funds,  applying  a  portion  with  reference  to  one 
class  of  stock  by  distributing  it  as  stock  dues  and  as  interest 
and  premimn,  and  applying  another  portion  with  reference 
to  the  other  class  of  stock  by  distributing  it  as  stock  dues, 
expenses,  and  interest,  and  premium.  The  appellant  could 
have  no  well  founded  objection  to  the  action  of  the  court 
in  treating  the  contract  as  it  had  always  been  treated  by 
the  appellant. 

But  the  matters  considerably  discussed  by  counsel  relat- 
ing to  the  question  as  to  the  true  character  of  the  contract, 
whether  it  was  correctly  represented  by  the  terms  of  the 
written  instrument,  or  was  such  as  was  indicated  by  the 
conduct  of  the  parties  in  carrying  this  contract  into  effect 
for  fourteen  months,  becomes  of  no  consequence,  in  view 
of  the  fact  that  whatever  its  character  as  a  contract  between 
a  building  and  loan  association  and  its  borrowing  member, 
its  peculiar  and  characteristic  stipulations  concerning  the 
loan  must  be  treated  as  abrogated,  and  the  parties  must 
be  regarded  as  remitted  to  the  simple  relation  above  indi- 
cated. 

We  can  not  reconcile  with  accepted  principles  the  award 
of  damages  in  the  sum  of  $150  because  of  the  supposed 
loss  to  the  appellee  through  its  deprivation  of  the  advan- 
tages which  would  have  accrued  from  the  continued  carry- 
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ing  out  of  the  contract  by  reason  of  the  convenient  methods 
provided  therein  for  paying  dues  on  its  stock. 

Under  the  decision  reached  by  the  trial  court  the  appellee 
was  not  deprived  of  its  rights  growing  out  of  its  ownership 
of  that  stock,  but  was  left  to  take,  pro  rata  with  other  stock- 
holders, any  benefit  derivable  from  the  payment  of  dues 
thereon.  The  whole  benefit  claimed  by  the  appellee  and 
awarded  to  it  by  way  of  being  relieved  from  payments  pur- 
suant to  the  contract  and  being  permitted  to  repay  the 
money  received,  with  legal  interest,  and  of  receiving  credit 
on  the  loan  for  all  partial  payments,  presupposes  such  abro- 
gation of  the  contract  as  would  be  inconsistent  with  the 
award  of  damages  for  the  loss  of  such  benefit  expectant 
upon  the  fulfilment  of  the  contract  according  to  its  terms. 
In  connection  with  such  acceptance  of  the  abandonment 
of  the  contract  rights  and  obligations,  the  appellee  can  not 
be  thus  awarded  damages  as  for  the  breach  of  the  contract. 

The  appellee  has  sought  a  remedy  incompatible  with 
recovery  of  damages  for  such  a  loss,  which  would  involve 
the  recognition  of  the  vitality  of  the  contract,  which,  upon 
the  principles  applicable  to  the  situation,  must  be  regarded 
as  abrogated,  the  parties  having  to  each  other,  with  ref- 
erence to  the  loan,  the  relation  of  a  debtor  owing  for  money 
had  and  received  to  a  creditor  holding  a  lien  on  the  land 
of  the  former,  while  as  to  the  coupon  stock  in  question 
the  appellee  continues  to  have  such  interest  in  the  assets 
of  the  association  as  belong  to  all  the  other  holders  of  such 
stock.  Being  thus  remitted  to  the  relation  of  debtor  and 
creditor,  the  former  owing  the  latter  simply  the  amount 
of  money  actually  received,  with  interest  thereon,  we  see 
no  sufficient  reason  why  the  obligation  for  interest  should 
not  extend  to  the  time  of  the  rendition  of  the  finding,  as  in 
other  cases  where  such  relation  exists,  and  there  has  been  no 
tender,  kept  good  by  bringing  the  money  into  court ;  and  in 
this  respect,  also,  we  are  unable  to  uphold  the  court^s  conclu- 
VoL.  81—9 
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sions.  See  Hinman  v.  Ryan,  3  Ohio  C.  C.  529;  Twin 
Cities,  tstc,  Assn.  v.  Lepore,  17  Pa.  Co.  C.  426. 

The  court  not  only  concluded  that  the  appellee  was  en- 
titled to  credit  for  the  instalments  of  interest  and  premium 
paid,  but  also  treated  the  amounts  paid  and  apportioned 
to  the  expense  account  as  partial  payments  on  the  debt 
We  think,  however,  that  the  borrowilig  member  was  not 
entitled  to  credit,  except  for  the  payments  which  he  made 
in  the  character  of  borrower,  and  that  the  sums  appropri- 
ated to  the  expense  fund  should  have  been  classed  with 
those  denominated  in  the  finding  as  ^Mues,"  and  as  to  such 
payments  the  appellee  should  stand  in  the  situation  occu- 
pied by  all  shareholders,  whether  borrowing  members  or 
investing  members  of  the  association.  The  amounts  appro- 
priated to  expenses  were  devoted  to  the  maintenance  of  the 
association,  and  by  the  payment  thereof  the  interests  of  all 
the  stockholders,  as  such,  were  conserved ;  and  such  contri- 
butions were  incidental  to  the  holding  of  the  coupon  stock, 
and  not  to  the  advancement  of  the  loan. 

We  are  of  the  opinion  that  in  such  a  case  as  this  the 
court  should  designate  a  period,  such  as  it  may  regard  as 
reasonable,  within  which  the  plaintiff  shall  pay  in  to  the 
clerk  the  amount  determined  to  be  due  from  the  plaintiff, 
and  should  provide  for  the  enforcement  of  the  lien  by  sale 
of  the  land  upon  failure  to  make  such  payment  within  the 
prescribed  period. 

The  special  finding  does  not  statQ  the  facts  with  such 
particularity  and  certainty  as  to  furnish  a  basis  for  the 
correction  of  the  conclusions  of  law  so  as  to  make  them 
agree  with  the  views  expressed  by  us  in  this  opinion. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial 
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Coombs  v.  Jefpebson  Township. 

[No.  4,896.    Filed  May  15,  1908.  ] 

Township  Trustee. — Tsme  of  Warrants  for  Money  Borrowed, — 8taMe$. 
—i2epeaZ.— Sections  8061,  8062  Burns  1901,  providing  that  a  town- 
ship trustee  shall  procnre  an  order  from  the  board  of  county  com- 
missioners therefor  before  inonrring  a  debt  in  excess  of  the  par- 
tionlar  fond  on  hand  and  to  be  derived  from  the  tax  assessed  for 
the  year  in  which  the  debt  is  to  be  incurred,  was  not  repealed  by  the 
act  of  1897  (Acts  1897,  p.  222),  and  township  warrants  issaed  by 
a  township  tmstee  for  money  borrowed,  withoat  complying  with 
the  provisions  of  said  statute,  can  not  be  enforced  against  the 
township. 

From  Boone  Circuit  Court ;  -B.  S,  Higgins^  Judge. 

Action  by  Margaret  Coombs  against  Jefferson  Town- 
ship, Boone  county.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

C.  M.  ZioTij  for  appellant. 

T.  J.  Terhune  and  Beed  Hollomanj  for  appellee. 

Robinson,  J. — Suit  by  appellant  upon  two  township 
warrants  issued  for  money  borrowed.  The  act  of  August 
24,  1875  (Acts  1875,  p.  162,  §§8081,  8082  Bums  1901), 
provides,  that  whenever  it  becomes  necessary  for  a  town- 
ship trustee  to  incur  a  debt  on  behalf  of  his  township  in 
excess  of  the  particular  fund  on  hand  and  to  be  derived 
from  the  tax  assessed  for  the  year  in  which  the  debt  is  to 
be  incurred,  he  shall  procure  an  order  from  the  board  of 
county  commissioners  authorizing  him  to  contract  such  in- 
debtedness ;  such  order  to  be  made  by  the  board  upon  peti- 
tion and  notice  by  the  trustee  stating  the  object  of  the  debt 
and  the  approximate  amount  required.  An  act  approved 
March  8,  1897  (Acts  1897,  p.  222),  entitled  "An  act  pre- 
scribing certain  duties  of  township  trustees,  providing  for 
the  appointment  and  compensation  of  an  auditing  board, 
prescribing  its  duties  and  declaring  an  emergency,"  made 
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the  board  of  county  coihniissioners  an  auditing  board  to 
audit  the  warrants  drawn  by  township  trustees,  and  pro- 
vided that  "It  shall  be  the  duty  of  said  board  to  investigate 
and  learn  for  what  purpose  said  warrant  is  drawn,  whether 
or  not  it  is  a  proper  and  reasonable  charge  against  any  of 
the  funds  of  said  township,  whether  or  not  the  article  for 
which  any  such  warrant  is  drawn  is  a  proper  and  legitimate 
purchase  of  said  township,  or  whether  or  not  said  township 
had  use  therefor,  and  whether  or  not  the  amount  named 
in  any  warrant  is  a  reasonable  compensation  for  the  article 
furnished  or  labor  or  service  performed,  or  whether  or  not 
there  was  any  occasion  for  the  purchase  of  or  contracting 
for  said  article,  or  the  procurement  of  said  labor  and  serv- 
ices, and  said  board  shall  audit  said  amoimts  and  deter- 
mine what  warrants  shall  be  issued  by  said  several  trus- 
tees and  for  what  amounts  and  shall  write  or  stamp  on  the 
face  of  each  warrant  that  it  audited  and  approved  the 
amount  for  which  allowed,  and  which  shall  be  signed  by 
the,  president  and  secretary  of  said  board."  The  act  also 
provides  that  any  taxpayer  may  except  to  the  auditing  of 
any  warrant,  in  whole  or  in  part,  the  registering  of  all  war- 
rants by  the  board,  a  report  of  rejected  and  protested  war- 
rants to  the  circuit  court,  and  a  hearing  thereon,  a  penalty 
for  the  unlawful  delivery  of  warrants,  and  repeals  "all 
laws  and  parts  of  laws  in  conflict  with  the  provisions  of 
this  act."  The  act  of  March  8,  1897,  supra,  was  expressly 
repealed  by  an  act  approved  February  27, 1899  (Acts  1899, 
p.  150),  but  the  act  was  in  force  when  the  warrants  in 
question  in  this  suit  were  issued. 

Whether  the  trial  court  erred,  as  claimed  by  appellant, 
depends  upon  whether  the  act  of  1875  was  repealed  by  the 
act  of  1897.  If  it  was  repealed,  the  judgment  must  be 
reversed;  otherwise  affirmed.  In  contracting  the  loan,  no 
attempt  was  made  to  comply  with  the  act  of  1875.  The 
act  of  1897  is  not  an  amendatory  act.  It  does  not  purport 
to  amend  or  to  continue  in  force  any  former  act,  but  is  an 
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independent  act,  introducing  new  and  distinct  provisions 
concerning  a  certain  subject-matter.  It  did  not  expressly 
and  in  terms  repeal  the  older  law.  If  it  did,  there  would 
be  nothing  for  the  court  to  do  but  accept  the  legislative 
declaration,  and  treat  the  old  law  as  no  longer  in  force. 
It  did,  in  terms,  repeal  all  former  acts  that  were  in  conflict 
with  its  provisions,  but  whether  there  is  a  conflict  is  a 
question  that  the  courts  must  determine.  It  can  not  be 
said  that  this  general  repealing  clause  expressed  the  inten- 
tion of  the  legislature  to  repeal  all  former  statutes  relating 
to  the  same  subject-matter.  It  repeals  nothing  except  what 
18  in  conflict  with  the  provisions  of  the  later  act.  If  the 
subject-matter  of  the  two  acts  is  the  same,  and  there  is  a 
conflict,  the  later  act  controls,  because  of  the  doctrine  that 
the  last  expressed  will  of  the  legislature  on  any  given  sub- 
ject must  prevail.  So  that  the  repealing  effect  of  the  act 
of  1897  is  none  the  greater  by  reason  of  this  general  repeal- 
ing clause,  for  the  reason  that,  with  or  without  such  a,  re- 
pealing clause,  the  courts  must  determine  whether  there  is 
a  conflict,  and,  if  there  is,  to  what  extent  the  older  law 
is  superseded  by  the  later  act.  It  is  the  duty  of  the  court 
to  determine  any  conflict  between  an  older  and  a  later  stat- 
ute on  the  same  subject-matter  in  favor  of  the  later  act, 
whether  the  legislature  has  said  that  the  later  act  shall  con- 
trol or  not.  And  the  general  repealing  clause  in  the  act 
of  1897  says  nothing  more  than  that  its  provisions  shall 
control  over  any  former  act  that  conflicts  with  it. 

The  repeal  of  statutes  by  implication  is  not  favored,  and 
it  is  only  when  there  is  a  full  and  plain  conflict  that  the 
earlier  statute  will  be  held  to  be  repealed.  Where  there 
are  two  statutes  on  the  same  subject,  both  will  be  upheld, 
and  construed  in  pari  materia,  if  it  can  be  reasonably  done. 
City  of  Madison  v.  Smith,  83  Ind.  502 ;  Wright  v.  Board, 
etc.,  82  Ind.  335 ;  Pomeroy  v.  Beach,  149  Ind.  511 ;  Black, 
Inter,  of  Laws,  112 ;  Sosat  v.  State,  2  Ind.  App.  586. 
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The  provisions  of  the  act  of  1875  are  not  necessarily 
in  conflict  with  the  provisions  of  the  act  of  1897,  nor  can 
it  be  said  that  the  later  act  covers  the  same  subject-matter 
as  the  older  law.  The  act  of  1897  was  manifestly  intended 
to  apply  to  warrants  issued  for  articles  purchased  and  labor 
or  service  performed  for  the  township,  Nothing  is  said  in 
the  act  about  warrants  issued  for  money  borrowed.  It  is 
true,  the  act  of  1875  does  not  relate  exclusively  to  bor- 
rowing money,  but  it  does  include  that  subject-matter. 
That  act.  very  wisely  provides  that  before  a  trustee  can  con- 
tract an  indebtedness  on  behalf  of  his  township  in  excess 
of  the  particular  fund  on  hand  and  to  be  derived  from 
the  tax  assessed  for  the  year  in  which  the  debt  is  to  be  in- 
curred, he  shall  procure  an  order  from  the  board,  upon 
petition  stating  the  object  for  which  the  debt  is  to  be  in- 
curred and  the  approximate  amount  required,  and  shall 
give  notice  of  the  pendency  of  this  petition.  This  provi- 
sion for  notice  to  the  taxpayers  of  the  township  that  a 
matter  which  concerns  them  will  come  up  for  hearing  at 
a  certain  time  is  not  contained  in  the  act  of  1897.  It  is 
true,  a  taxpayer,  if  he  chanced  to  Jeam  of  the  fact,  might 
appear  before  the  auditing  board,  under  the  act  of  1897, 
and  except  to  tlie  auditing  of  any  warrant  creating  a  debt 
against  his  township  in  excess  of  the  funds  on  hand  and 
to  be  derived  from  the  tax  assessed  for  the  particular  year, 
but  no  provision  is  made  for  any  notice  that  any  such  war- 
rant will  be  presented  for  auditing.  The  debt  contracted 
under  the  act  of  1875  is  to  be  paid  from  funds  to  be  derived 
from  a  tax  not  yet  levied,  and  the  safeguards  thrown  about 
the  contraction  of  such  a  debt  are  not  contained  in  the  later 
act.  The  act  of  the  trustee  in  issuing  a  warrant  under  the 
provisions  of  the  older  law  would  in  no  sense  interfere  with 
any  duty  required  of  the  auditing  board  under  the  provi- 
sions of  the  later  law.  The  only  duty  of  the  auditing  board 
in  reference  to  a  warrant  so  issued  would  be  to  approve  it 
and  cause  it  to  be  properly  registered.     The  act  of  1897 
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includes  any  warrant  issued  by  the  tnistee,  without  refer- 
ence to  the  condition  of  the  fund  against  which  the  warrant 
is  drawTij  but,  as  its  provisions  are  not  inconsistent  with 
the  older  law,  they  may  both  consistently  stand  together 
and  should  be  construed  in  pari  materia. 
Judgment  affirmed. 


Parkinson,  Treasurer,  bt  al.  v.  Jasper  County 

Telephone  Company. 

[No.  4.781.    Filed  May  19,  1908.] 

Taxation. —  Omitted  Property.  —  Corporations.  —  Neither  the  oonnty 
board  of  review  nor  the  state  board  of  tax  commissioners  hare 
authority  to  reaaseos  property  asBessed  in  preyious  years  because 
of  nnderralnation  in  such  xireTious  years,  nor  to  make  an  original 
assessment  of  property  for  previous  years,  as  property  omitted 
from  taxation  in  such  years,  nor  to  increase  the  assessment  of 
property  for  the  current  year  because  of  omissions  of  previous 
years,    pp.  144f  ^4^- 

Same. — TelepJume  Companies, — The  scheme  of  taxation  of  telephone 
companies  contemplates  that  the  real  estate,  structures,  machinery, 
fixtures,  and  appliances  owned  by  the  comx)any  shall  be  originally 
assessed  by  the  local  oflQoials,  and  that  snch  assessments  may  be  re- 
viewed, and  property  of  such  description  omitted  in  the  current 
year  may  be  added  by  the  county  board  of  review,  and  that  the 
remainder  of  the  property,  coming  within  the  meaning  of  capital 
stock,  shall  be  assessed  by  the  state  board  by  determining  its  value, 
and  adding  thereto  the  mortgage  indebtedness,  and  from  the' 
amount  so  obtained  subtracting  the  value  of  such  tangible  property 
locally  assessed ;  the  remainder  being  tsCken  as  the  value  of  the  cap- 
ital stock  to  be  assessed  by  the  state  board;  and  if  such  tangible 
property  has  been  omitted  from  local  assessment  and  taxation  for 
Iirevious  years,  it  is  the  duty  of  the  local  officials  to  assess  such 
proi>erty  so  omitted,  and  to  place  it  on  the  tax  duplicates. 
pp.  145,  146. 

Injunction. — Complaint. — Taxation. — ^A  complaint  by  a  telephone 
comjMuiy  to  enjoin  the  collection  of  taxes  locally  assessed  is  in- 
sufficient unless  all  of  the  taxes  sought  to  be  enjoined  are  invalid. 
p.  146. 

From-  White  Circuit  Court ;  T.  F.  Palvier,  Judge. 

Suit  by  the  Jasper  County  Telephone  Company  against 
Bobert  A.  Parkinsou,  treasurer  of  Jasper  county,  and 
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others.    From  a  judgment  in  favor  of  plaintiff,  defend- 
ants appeal.    Reversed, 

E.  B.  Sellers^  for  appellants. 

Frank  FoltZy  C.  G.  Spitler  and  H.  B.  Kurriej  for  ap- 
pellee. 

Black,  P.  J. — A  demurrer  for  want  of  facts  to  the  ap- 
pellee's amended  complaint  was  overruled,  and  a  demurrer 
to  the  answer  of  the  appellants,  the  treasurer,  the  auditor, 
and  the  assessor  of  Jasper  county,  was  sustained. 

The  complaint  showed  that  the  appellee,  a  corporation 
organized  under  the  laws  of  this  State,  owning  and  oper- 
ating a  telephone  system  in  different  counties  of  this  State, 
in  each  of  the  years  of  1896,  1897,  and  1898,  furnished 
to  the  Auditor  of  State  a  statement  of  its  assets  for  taxa- 
tion, in  which,  amongst  other  things  detailed  in  the  plead- 
ing, it  was  shown  that  in  those  years  it  had  no  property 
outside  of  this  State,  and  that  none  of  its  property  was 
assessed  locally  for  taxation,  except  that  in  1897  and  in 
1898  there  was  a  local  assessment  for  taxes  on  its  office 
furniture  of  $50 ;  that  these  statements  were  true ;  that  the 
state  board  of  tax  commissioners,  in  regular  session  in  each 
of  those  years,  from  such  statements  and  such  other  evi- 
dence as  it  heard,  ascertained  the  value  of  all  the  assets 
of  the  appellee  for  the  purpose  of  taxation,  and  the  value  so 
ascertained  was  divided  among  the  different  townships, 
cities,  and  towns,  according  to  mileage,  and  before  the 
bringing  of  this  suit  all  the  taxes  so  assessed  had  been  paid 
by  the  appellee;  that  May  10,  1899,  the  county  assessor 
of  Jasper  county,  after  notice  to  the  appellee,  filed  in  the 
office  of  the  county  auditor  certain  assessments  of  property 
of  the  appellee  alleged  to  have  been  omitted  from  its  assess- 
ments for  1896,  1897,  and  1898;  the  property  thus  re- 
ported being  telephone  instruments  in  several  townships  of 
Jasper  county,  a  switchboard  in  the  city  of  Rensselaer,  a 
franchise, — ^being  the  grant  to  use  the  streets  and  alleys 
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of  tliat  city  for  the  appellee's  lines, — ^and  the  capital  stock 
over  and  above  the  value  of  the  tangible  property;  the  re- 
port showing  the  assessor's  valuation  as  to  each  item,  of 
the  property  so  reported.  The  county  auditor,  it  was  al- 
lied, entered  the  property  so  reported,  at  such  valuations, 
on  the  tax  duplicates  for  those  years,  against  the  appellee, 
and  the  taxes  so  entered  remained  unpaid.  It  was  further 
allied  that  at  the  regular  meeting  in  1899  of  the  state 
board  of  tax  commissioners,  the  appellee  presented  the 
matter  of  such  assessments  on  account  of  alleged  omissions, 
and  that  board' found  and  entered  of  record  an  order  as 
follows :  "In  the  matter  of  the  petition  of  the  Jasper 
County  Telephone  Company  for  a  modification  of  the 
assessments  of  the  said  company  as  fixed  by  the  board  dur- 
ing the  first  twenty  days  of  its  present  session,  it  is  ordered 
that  the  assessment  of  the  Jasper  County  Telephone  Com- 
pany be  fixed  at  $175  a  mile.  This  assessment  is  intended 
to  be,  and  is,  total,  and  covers  all  the  company's  property 
liable  to  assessment,  except  office  furniture  such  as  tables^ 
and  chairs,  and  horses  and  wagons,  which  are  of  a  dis- 
tinctly local  character,  and  are  to  be  assessed  by  the  local 
officials ;  and  the  county  auditor  is  hereby  directed  to  take 
from  the  duplicate  any  assessment  heretofore  made  on  pole 
or, wire  mileage,  telephones,  switchboards,  and  batteries  of 
the  said  company."  It  was  alleged  that  the  appellants  each 
were  notified  of  this  order,  but  refused  to  comply  with  it ; 
that  the  assessment  so  made  by  the  state  board  was  fixed 
at  the  amount  stated  on  account  of  such  alleged  omission ; 
that  it  included  all  omissions  and  other  charges  for  taxes 
against  the  appellee  for  each  year  up  to  and  including 
1899 ;  and  that  all  said  taxes  have  be^n  paid.  It  was  also 
alleged  that  the  true  value  of  all  the  assessed  property, 
rights,  choses,  and  franchises  of  the  appellee  during  each 
of  the  years  1896,  1897,  and  1898,  was  represented  by  its 
capital  stock,  the  actual  value  of  which  was  set  forth  in 
the  statement  furnished  each  year  by  the  appellee  as  above 
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mentioned,  and  that  the  assessment  of  the  state  board  dur- 
ing each  of  those  years  was  upon  and  covered  and  included 
all  property,  franchises,  choses,  rights,  assets,  and  privi- 
leges of  the  appellee,  during  each  of  those  years,  and  the 
entire  system  and  assets  of  the  appellee,  and  no  part  thereof 
was  omitted  from  such  valuation ;  and  the  act  of  the  county 
assessor  and  county  auditor  in  assessing  such  property  as 
omitted  was  only  a  revaluation  of  the  property  of  the  ap- 
pellee which  already  had  been  valued  for  assessment  during 
each  of  those  years.  It  was  shown  that  the  treasurer  was 
threatening  etc.,  and  the  appellee  prayed  for  an  injunc- 

« 

tion,  etc. 

In  the  answer  it  was  alleged  that  in  1896  the  state  board 
assessed  the  lines  of  the  appellee  upon  the  basis  of  the  value 
of  its  capital  stock,  after  deducting  the  value  for  taxation 
of  the  telephones,  switchboard,  and  the  Rensselaer  fran- 
chise, and  fixed  the  value  of  the  mileage  at  $25  per  mile ; 
whereas,  if  such  property  had  been  considered  and  included, 
the  value  would  have  been  $75  per  mile,  and  the  state  board 
omitted  such  property  from  the  levy,  and  it  was  not  as- 
sessed for  taxation  in  that  year;  that  in  1897  and  1898  the 
state  board  in  fixing  the  assessment  deducted  from  the  value  i 

of  the  capital  stock,  as  it  found  it,  the  value  of  a  specified  *  | 

number  of  telephones,  a  switchboard,  and  the  Rensselaer 
franchise,  and  did  not  include  for  taxation  these  items  of  -t^ 

property,  and  they  were  not  assessed  for  taxation  for  that  ,^ 

year  by  any  officer  of  Jasper  county,  but  wholly  escaped  >^^ 

taxation,  and  the  only  property  locally  assessed  for  taxation  '^ 

in  Jasper  county  in  1897  and  1898  was  the  office  furniture,  ^ 

which  each  year  was  assessed  at  $50.     The  cash  values  ^ 

of  the  appellee's  telephones  in  Jasper  county  and  of  the 
switchboard,  on  April  1,  1896,  1897,  and  1898,  were 
stated,  and  it  was  alleged  that  the  appellee  "did  not  list 
the  said  property  anywhere  for  taxation  in  said  years." 

The  complaint  is  somewhat  obscure  and  its  averments 
are  apparently  contradictory.    While  there  seems  to  be  an 
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intention  to  assert  that  in  1896,  1897,  and  1898,  all  the 
property  of  the  appellee  was  assessed  by  the  state  board, 
except  that  the  office  furniture  was  not  so  assessed  in  1897 
and  1898,  ye£  it  is  to  be  gathered  from  the  complaint  that 
the  state  board's  assessment  of  1899  included  omitted  prop- 
erty not  assessed  in  the  former  years;  being  the  property, 
in  part,  which  had  been  assessed  in  1899  by  the  local  offi- 
cers as  omitted  property.     The  answer  shows  that  in  the 
ass^sments  by  the  state  board  for  those  three  years,  respect- 
ively, the  value  for  taxation  of  the  telephones,  switchboard, 
and  franchise  was  deducted  from  the  value  of  the  capital 
stock.    As  to  the  local  assessment  in  1899  of  the  capital 
stock,  the  answer  does  not  attempt  to  excuse  it;  and  the 
appellants,  in  their  brief,  admit  that  in  attempting  to  assess 
the  capital  stock  the  county  auditor  "possibly  erred." 

The  scheme  of  taxation  provided  by  our  statutes  mani- 
festly contemplates  assessment  for  taxation  of  all  the  prop- 
erty of  the  corporation.  In  §12  of  the  act  of  1891  (Acts 
1891,  p.  199,  §8422  Bums  1901),  concerning  taxation, 
it  is  provided  that  all  the  corporate  property,  including 
capital  stock  and  franchises,  except  where  some  other  pro- 
vision is  made  by  law,  shall  be  assessed  to  the  corporation 
as  to  a  natural  person,  in  the  name  of  the  corporation.  In 
|25  of  the  same  act  (§8435  Burns  1901),  it  is  provided 
that  every  franchise  granted  by  any  law  of  this  State,  owned 
or  used  by  any  person  or  corporation,  and  every  franchise 
or  privilege  used  or  enjoyed  by  any  person  or  corporation, 
shall  be  listed  and  assessed  as  personal  property.  By  §53, 
as  amended  in  1895  (Acts  1895,  p.  21),  the  schedule  to 
be  "Qsed  by  the  county  officers  for  local  taxation  was  to  con- 
tain among  its  items  of  property  to  be  assessed:  "22. 
Value  of  property  of  companies  and  corporations  other 
than  property  hereinbefore  enumerated."  "27.  Every 
franchise  and  description  and  valua"  In  §§73  and  74 
{§§8491,  8492  Bums  1901)  of  the  act  of  1891,  provision 
is  made,  in  addition  to  the  other  property  required  by  the 
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statute  to  be  listed,  for  a  statement  to  be  furnished  by 
certain  corporations,  other  than  telephone  companies,  and 
for  the  valuation  and  assessment  by  the  county  board  of  re- 
view of  "the  capital  stock  and  all  franchises  and  privileges" 
of  such  corporations.  It  is  there  indicated  that  in  assessing 
the  capital  stock  the  value  of  the  tangible  property  is  not 
to  be  regarded  as  included  in  the  value  of  the  capital  stock, 
if  any  tangible  property  is  returned  or  found,  but  in  such 
case  the  tangible  property  is  to  be  assessed  separately  from 
the  capital  stock.  In  the  same  connection  it  is  provided 
that  every  franchise  or  privilege  of  such  corporation  is  like- 
wise to  be  assessed  by  the  county  board  of  review  at*  its 
true  cash  value,  and  that,  where  the  full  value  of  any  fran- 
chise is  represented  by  the  capital  stock  listed  for  taxation, 
then  the  franchise  shall  not  itself  be  taxed ;  but  where  the 
franchise  is  of  greater  value  than  the  capital  stock,  then 
the  franchise  shall  be  assessed  at  its  full  cash  value  and 
the  capital  stock  in  such  case  shall  not  be  assessed.  Thus, 
while  the  capital  stock  of  such  a  corporation  and  the  value 
of  every  franchise  must  each  be  included  in  the  statement 
80  to  be  furnished  to  the  assessor,  and  every  franchise  must 
be  assessed,  a  franchise  so  reported  is  not  to  be  taxed  separ- 
ately if  its  value  be  represented  by  the  capital  stock  listed ; 
but  if  the  value  of  the  franchise  be  not  represented  by  the 
capital  stock  listed,  and  be  not  greater  than  the  capital  stock, 
it  is  to  be'  assessed  separately  from  the  capital  stock. 

By  a  statute  of  1893,  supplementary  to  and  amendatory 
of  the  act  of  1891,  provision  is  made  for  the  taxation  of 
specified  corporations — ^among  them  telephone  companies. 
Acts  1893,  p.  375,  §8479  Bums  1901.  It  is  thereby  pro- 
vided that  every  telephone  company  doing  business  in  this 
State  shall  deliver  to  the  Auditor  of  State  a  verified  state- 
ment with  reference  to  the  1st  day  of  April  next  preceding 
(being  such  a  statement  as  was  furnished  by  the  appellee), 
showing  (1)  the  total  capital  stock  of  the  corporation;  (2) 
the  number  of  shares  thereof  issued  and  outstanding,  and 
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the  par  or  face  value  of  each  share;  (3)  its  principal  place 
of  business;  (4)  the  market  value  of  the  shares  of  stock 
on  the  1st  day  of  April  next  preceding,  and,  if  they  have 
no  market  value,  then  the  actual  value;  (5)  the  real  estate, 
structures,  machinery,  fixtures,  and  appliances  owned  by 
the  corporation,  and  subject  to  local  taxation  within  the 
State,  and  the  location  and  assessed  value  thereof  in  each 
county  or  township  where  the  same  is  assessed  for  local 
taxation;  (6)  the  specific  real  estate,  together  with  the  im- 
provements thereon,  owned  by  the  corporation,  situated  out- 
side this  State,  etc.;  (7)  all  mortgages  upon  the  whole  or 
any  part  of  its  property,  together  with  the  dates  and 
amounts  thereof;  (8)  (a)  the  total  length  of  the  lines  of 
the  corporation;  (b)  the  total  length  of  the  lines  outside 
this  State;  (c)  the  length  of  the  lines  within  each  of  the 
counties  and  townships  in  this  State.  In  the  statement 
furnished  by  the  appellee  under  this  statute  in  1896,  it  did 
not  include  any  property  under  the  fifth  item,  which  re- 
lates wholly  to  tangible  property,  and  in  1897  and  1898, 
it  reported  under  that  head  its  office  furniture  at  a  desig- 
nated valuation.  It  was  not  required  to  show  specifically 
in  these  statements  its  franchises,  or  the  value  thereof, 
and  it  did  not  do  so.  By  §§6  and  7  of  this  statute  of 
1893,  provision  was  made  for  the  valuation  and  assess- 
ment by  the  state  board  of  tax  commissioners  of  the  prop- 
erty of  such  a  corporation,  at  its  meeting  for  the  purpose 
of  assessing  railroad  and  other  property.  Omitting  pro- 
visions not  applicable  to  the  case  before  us,  the  method  pre- 
scribed for  the  state  board  required  it  first  to  ascertain  the 
true  cash  value  of  the  entire  property  owned  by  the  appel- 
lee, for  that  purpose  taking  the  aggregate  value  of  all  the 
shares  of  capital  stock  if  they  had  a  market  value,  and  the 
actual  value  if  they  had  no  market  value.  If  the  property, 
or  any  portion  of  it,  was  encumbered  by  mortgage,  the  board 
was  to  ascertain  the  true  cash  value  of  the  property  of  the 
corporation  by  adding  to  the  value  of  the  shares  of  stock 
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the  amount  of  the  mortgage  or  mortgages;  the  result  of 
such  addition  to  be  deemed  and  treated  as  the  true  cash 
value  of  the  property  of  the  corporation.  From  the  entire 
value  so  ascertained  the  state  board  was  required  to  deduct 
the  assessed  value  for  taxation  of  all  the  real  estate,  struc- 
tures, machinery,  fixtures,  and  appliances^  owned  by  the 
corporation  within  this  State,  and  the  residue  of  such 
value  so  ascertained,  after  deducting  therefrom  the  as- 
sessed value  of  such  local  properties,  was  to  be  by  the  state 
board  assessed  to  the  appellee. 

The  board  was  required  to  ascertain  the  value  of  the 
property  of  the  corporation  from  its  statement  submitted 
to  the  Auditor  of  State,  and  from  such  other  information 
as  it  might  have  or  obtain ;  having  authority  to  require  the 
agents  pr  officers  of  the  corporation  to  appear  before  the 
board,  with  such  books,  papers,  or  statements  as  the  board 
might  require,  and  to  require  additional  statements  to  be 
made  to  the  board,  and  to  compel  the  attendance  of  wit- 
nesses, if  deemed  necessary  by  the  board,  to  enable  it  to 
ascertain  the  true  cash  value  of  the  property. 

The  county  auditor,  by  §§9  and  10  of  that  statute,  was 
required  to  apportion  the  amount  of  taxes  certified  to  him 
by  the  Auditor  of  State  among  the  several  townships  into 
which  the  lines  of  the  company  extended,  in  proportion  to 
the  length  of  the  lines  in  the  townships,  and  to  add  to  the 
value  so  apportioned  the  assessed  valuation  of  the  real 
estate,  structures,  machinery,  fixtures,  and  appliances  situ- 
ated in  any  township,  and  to  extend  the  taxes  thereon  upon 
the  duplicates  as  in  other  cases. 

In  §129  of  the  act  of  1891,  supra,  as  amended  in  1895 
(Acts  1895,  p.  74,  §8547  Bums  1901),  provision  is  made 
for  a  meeting  of  the  state  board  in  July  of  each  year  to 
assess  railroad  property  and  all  property  belonging  to 
certain  classes  of  owners,  including  telephone  companies, 
transacting  business  in  this  State ;  the  time  of  the  meeting 
for  such  purpose  not  to  exceed  twenty  days.    Provision  is 
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there  made  for  the  reconvening  of  the  board  to  hear  appeals, 
and  also  applications  for  revision  of  assessments,  which  by 
law  it  is  required  or  permitted  to  make,  and  for  the  equali- 
zation of  assessments  of  real  estate.  After  this  session  for 
hearing  appeals  and  applications  for  revision  of  its  assess- 
mentSy  and  the  equalization  of  real  estate  assessments,  it 
is  required  to  convene  again  to  hear  complaints  or  appli- 
cations for  change  in  the  assessment,  made  by  the  owners 
of  railroad  property,  and  all  other  persons,  corporations, 
etc.,  whose  assessments  have  been  fixed  at  the  first  session. 
The  state  board  is  given  all  powers  given  to  county  boards 
of  review.  It  is  not  bound  by  any  reports  or  estimates  of 
property  as  returned  to  county  auditors  or  to  the  Auditor 
of  State,  or  certified  to  the  latter  in  connection  with  ap- 
peals or  applications  for  revision,  review,  or  assessment, 
but  is  to  appraise  and  assess  all  property  coming  before  it 
for  assessment,  directly  or  indirectly,  at  its  cash  value; 
having  power  to  send  for  persons,  books,  and  papers,  and 
to  examine  records,  and  to  hear  and  question  witnesses. 

Sections  114  and  115  of  the  act  of  1891  (Acts  1891,  p. 
199)  as  amended  in  1895  (Acts  1895,  p.  74,  §§8532, 
8533  Bums  1901),  prescribing  the  powers  and  duties  of 
the  county  board  of  review,  provide  for  the  addition  by 
that  board  of  property  omitted  from  the  list  of  that  year, 
but  do  not  provide  for  adding  property  omitted  in  other 
years. 

By  §125  of  the  act  of  1891,  as  amended  in  1895  (§8543 
Bums  1901),  appeals  may  be  taken  to  the  state  board  from 
the  county  board  of  review  from  (amongst  other  matters) 
an  order  for  the  assessment  of  hidden  or  omitted  property, 
and  it  is  provided  that  the  state  board  may  make  such 
regulations  in  regard  to  the  taking  of  appeals,  "not  incon- 
sistent herewith/'  as  they  may  deem  necessary  to  protect 
the  rights  of  the  parties  questioning  their  assessments,  and 
that,  upon  appeal  from  an  assessment  by  the  party  ag- 
grieved, the  state  board  shall  assess  the  property  in  con- 
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troversy,  and  the  Auditor  of  State  shall  certify  all  such 
changes  made  by  the  state  board,  showing  the  assessment 
made  by  the  county  or  township  officials  and  that  made  by 
the  state  board,  which  latter  amounts  shall  be  by  the  county 
auditor  extended  on  the  tax  duplicates  in  lieu  of  the 
amounts  fixed  by  the  township  or  county  officials,  or  by 
the  county  board  of  review. 

The  provision  of  the  statute  conferring  upon  the  state 
board  the  powers  possessed  by  the  county  boards  of  review 
were  intended  to  confer  such  power  in  cases  where  the  state 
board  had  jurisdiction,  either  original  or  appellate,  and  not 
to  confer  original  jurisdiction  over  all  the  property  of  the 
State.  Jones  v.  Rushville  Nat,  BanJc,  138  Ind.  87 ;  Cum- 
mings  v.  Stark,  138  Ind.  94;  Eaton  v.  Union  County  Nat. 
Bank,  141  Ind.  136. 

Authority  to  assess  property  because  of  its  omission  from 
taxation  in  previous  years  must  be  derived  from  the  terms 
of  some  statute  considered  according  to  its  meaning,  and 
the  intent  of  the  legislature  shown  thereby.  If  the  lan- 
guage employed  may  be  construed  as  relating  to  assessments 
for  the  current  year  only,  it  will  not  be  extended  to  embrace 
the  special  and  exceptional  assessment  of  property  omitted 
in  previous  years.  See  State,  ex  ret,  v.  Howard,  80  Ind. 
466;  Stockman  v.  Robbing,  80  Ind.  195 ;  Scott  v.  Town  of 
Knightstown,  84  Ind.  108 ;  Hamilton  v.  Amsden,  88  Ind. 
304;  Lang  v.  Clapp,  103  Ind.  17. 

The  coimty  board  of  review  had  power  to  add  omitted 
property,  but  only  property  omitted  from  the  lists  of  the 
current  year.  Neither  the  county  board  nor  the  state  board 
appears  to  have  authority  to  reassess  property  assessed  in 
previous  years  because  of  undervaluation  in  such  previous 
years;  and  we  are  unable  to  find  any  statutory  provision 
authorizing  the  state  board  to  make  an  original  assessment 
of  property  for  previous  years,  as  property  omitted  from 
taxation  in  such  years,  or  to  increase  the  assessment  of 
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property  for  the  current  year  because  of  omissions  of  pre- 
vious years. 

The  scheme  of  taxation  provided  for  telephone  compa- 
nies seems  to  contemplate  that  certain  parts  of  their  prop- 
erty— those  designated  in  the  fifth  clause  of  §8479  Bums 
1901 — ^shall  be  originally  assessed  by  the  local  officials, 
and  that  such  assessments  may  be  reviewed,  and  property 
of  such  description  omitted  in  the  current  year  may  be 
added,  by  the  county  board  of  review,  and  that  the  re- 
mainder of  the  property,  coming  within  the  meaning  of 
capital  stock,  shall  be  assessed  by  the  state  board,  by  deter- 
mining its  value  and  adding  thereto  the  mortgage  indebt- 
edness, and  from  the  amount  so  obtained  subtracting  the 
value  of  such  tangible  property  locally  assessed;  the  re- 
mainder being  taken  as  the  value  of  the  capital  stock  to 
be  assessed  by  the  state  board.  If  any  such  tangible  prop- 
erty has,  in  fact,  been  omitted  from  local  assessment  and 
taxation  for  previous  years,  it  is  the  duty  of  the  local  offi- 
cials, under  statutes  giving  them  ample  authority  for  the 
assessment  of  omitted  property,  to  assess  such  property  so 
omitted,  and  to  place  it  on  the  tax  duplicates. 

All  the  franchises  of  the  corporation  are  to  be  assessed 
for  taxation.  In  the  case  of  telephone  companies,  the  cor- 
poration is  not  required  to  mention  its  franchises  specifi- 
cally in  the  statement  to  be  furnished  to  the  Auditor  of 
State  as  the  basis  of  the  action  of  the  state  board,  and  it 
seems  to  be  contemplated  by  the  statute  that  the  franchises 
of  such  a  company  are  to  be  regarded  as  represented 
by  the  capital  stock;  and  we  are  inclined  to  the  opin- 
ion that,  when  the  state  board  has  assessed  the  capi- 
tal stock,  the  franchises  of  the  corporation  are  to  be 
regarded  as  having  been  included  in  the  assessment, 
though  doubtless  the  contrary  may  be  shown  on  a  re- 
view by  the  state  board  of  its  first  assessment  of  the 
current  year.  However  this  may  be,  it  seems  to  be 
Vol.  81—10 
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sufficiently  indicated  that  the  franchises  of  such  company 
are  not  to  be  assessed  by  the  local  officials,  either  for  the 
current  year  or  for  previous  years;  and  that  they  can  not 
properly  be  assessed  by  the  state  board  for  previous  years. 

The  complaint  of  the  appellee  can  not  be  considered  suf- 
ficient, unless  all  of  the  taxes  which  it  is  sought  thereby 
to  enjoin  be  invalid.  We  do  not  conceive  that  the  question 
is  here  necessarily  involved  as  to  whether  telephone  instru- 
ments and  switchboards  of  a  telephone  company  may  prop- 
erly be  regarded  by  the  state  board  as  property  to  be  in- 
cluded in  determining  the  taxable  value  of  the  capital 
stock  for  the  current  year,  when  such  tangible  property  is 
not  locally  assessed,  or  may  properly  be  assessed  for  taxa- 
tion only  by  the  local  officials.  The  case  before  us  rather 
presents  an. instance  where  such  tangible  property,  capable 
of  identification  by  the  local  authorities,  was  not  listed, 
assessed,  or  taxed  in  previous  years  in  any  manner,  and 
has  been  placed  upon  the  tax  duplicate  as  omitted  property 
for  such  years  by  the  local  officers,  no  other  officials  having 
authority  thus  to  enforce  taxation  of  such  tangible  specific 
property  for  previous  years ;  and  we  are  of  the  opinion  that 
for  the  taxes  on  such  omitted  tangible  property  the  ap- 
pellee is  liable. 

Judgment  reversed,  with  instruction  to  sustain  the  de- 
murrer to  the  complaint.     • 


Thomas  v.  Dabblemont,  Administratrix. 

[Kg.  4,416.    Filed  May  20,  1908.] 

Pbtsioians. — Malpractice, — A$9cndt, — Joinder  of  Quaes. — In  an  action 
against  a  phTsician  for  malpractice,  damages  for  assault  may  be 
demanded  in  a  separate  paragraph  of  complaint,    p.  I48, 

W1TNE88B8. — CrosS'ExamiTiation. — Malpractice, — ^In  an  action  against 
a  physician  for  malpractice  the  defendant  in  his  examination  in 
chief  testified  as  to  the  physical  condition  of  plaintiff  and  that 
he  gare  her  the  proper  remedies.  Held,  that  it  was  proper  on 
cross-examination  to  require  defendant  to  testify  as  to  the  kind 
of  medicines  he  administered     pp.  14S  149. 
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J!yidenob. — Expert  Testimony. — Hypothetical  Question, — Harmless  Error, 
— The  embracing  in  a  hjrpothetioal  question  of  aasximed  facts 
that  were  without  snpixnt  in  the  evidence,  is  harmless,  where 
the  court  instructed  the  jury  that  the  value  of  the  opinion  given 
by  an  expert  upon  a  hypothetical  question  must  de];)end  upon  the 
facts  proved  which  are  embraced  in  the  question,    p,  14$. 

PHY8I0IA58. — SkUl  Required. — Malpractice. — ^A  physician  is  bound  to 
possess  and  exercise  only  the  average  degree  of  skill  possessed  and 
exercised  by  members  of  the  medical  profession  practicing  in  simi- 
lar localities,   p.  150, 

From  Sullivan  Circuit, Court;  0.  B.  Harris^  Judge. 

Action  by  Lizzie  Souter  by  next  friend,  against  George 
A,  Thomas.  Proija  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed, 

G.  W.  Buff  and  J.  S.  Bay 8^  for  appellant. 
J.  A.  Riddle  and  Seymour  Riddle^  for  appellee. 

CoMSTOCK,  J. — Lizzie  Souter,  by  hfer  next  friend,  com- 
menoed  this  action  against  the  appellant,  a  physician,  to 
recover  damages  for  alleged  malpractice  of  appellant  in  the 
treatment  of  said  Lizzie  during  her  sickness.  The  action 
was  begun  in  the  Greene,  and  tried  in  the  Sullivan  Circuit 
Court,  upon  change  of  venue.  The  trial  resulted  in  a 
verdict  against  appellant  for  $700.  His  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered  on  the  verdict. 
Before  the  appeal  was  perfected,  Lizzie  Souter  died,  and 
appellee  Dabblemont  was  appointed  administratrix  of  her 
estate.  The  transcript  was  subsequently  filed  in  this  court, 
and  notice  given  appellee. 

Appellant  assigns  as  error:  (1)  The  action  of  the  court 
in  overruling  appellant's  motion  to  make  the  complaint 
more  specific;  (2)  and  (5)  in  overruling  appellant's  mo- 
tion to  require  plaintiff  to  separate  her  causes  of  action; 
(3)  in  overruling  appellant's  demurrer  to  each  paragraph 
of  the  complaint ;  (4)  in  permitting  plaintiff  to  file  second 
paragraph  of  complaint;  (6)  in  overruling  appellant's  mo- 
tion for  a  new  trial. 


148        APPELLATE  COURT  OF  INDIANA, 

Thomas  v.  Dabblemont. 

The  complaint  was  in  two  paragraphs.  To  each  a  gen- 
eral denial  was  filed.  The  first  paragraph  charged  un- 
skilful treatment  by  appellant ;  that  he  exposed  her  to  cold 
and  inclement  weather,  made  improper  proposals  to  her, 
and,  against  her  will,  took  indecent  liberties  with  her  per- 
son.   The  second  paragraph  charges  assault. 

It  is  conceded  by  appellant  that  the  first  and  second 
specifications  of  error  are  not  properly  presented.  It  is 
correctly  claimed,  however,  that  the  ruling  of  the  court  in 
refusing  to  require  plaintiff  to  separate  her  causes  of  action 
is  raised  by  the  third  specification,  viz.,  the  overruling  of 
appellant^s  demurrer  to  the  complaint.  The  improper  join- 
ing of  causes  of  action  is  cause  for  demurrer,  and  was  one 
of  the  grounds  given  in  the  demurrer  filed  to  each  para- 
graph of  the  complaint.  Judged  by  the  general  scope  and 
the  controlling  averments  of  each  paragraph  of  the  com- 
plaint, each  is  in  tort.  DeHart  v.  Haun,  126  Ind.  378; 
Ooble  V.  Dillon,  86  Ind.  327,  44  Am.  Rep.  308;  Boor  v. 
Lowrey,  103  Ind.  468,  53  Am.  Rep.  519.  That  tiie  inde- 
cent liberties  charged  in  the  first  and  the  assault  in  the 
second  paragraph  are  a  sufficient  statement  of  facts  to  con- 
stitute a  cause  of  action  (another  ground  of  the  demurrer 
filed  being  a  want  of  sufficient  facts),  there  can  be  no 
question. 

The  complaint  was  originally  in  one  paragraph.  The 
court  permitted  appellee  to  file  a  substituted  first  para- 
graph. Subsequently  appellee  was  permitted  to  file  a  sec- 
ond paragraph.  In  this  there  was  no  error.  It  does  not 
appear  that  in  these  rulings  the  trial  court  abused  its  dis- 
cretion. 

In  discussing  the  question  arising  upon  the  motion  for 
a  new  trial  complaint  is  made  of  the  action  of  the  court 
in  requiring,  over  objection,  upon  cross-examination,  ap- 
pellant to  detail  the  kind  of  medicine  he  administered  to 
the  patient,  there  being  no  charge  in  the  complaint  that 
he  had  administered  medicines  of  any  kind.    There  was 
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no  error  in  this  ruling  in  view  of  the^fact  that  appellant 
in  chief  testified  to  her  condition^  and  that  he  administered 
to  her  proper  remedies. 

It  is  also  alleged  that  plaintiflF  was  granted  too  much 
latitude  in  embracing  alleged  facts  in  hypothetical  ques- 
tions propounded  to  Dr.  Rose,  an  expert  witness  in  be- 
half of  appellee,  that  it  embraced  assumed  facts  that 
were  without  support  in  the  evidence,  and  which,  in  their 
nature,  were  calculated  to  create  prejudice  in  the  minds 
of  the  jury.  It  is  pointed  out  that  the  questions  assume, 
without  warrant,  that  the  physician  placed  his  arm  about 
the  plaintiffs  waist,  caressed,  and  kissed  her,  and  solicited 
her  to  sexual  intercourse  with  him.  The  plaintiflF  testified 
that  appellant,  while  they  were  out  riding  In  the  doctor's 
cab,  put  his  arm  around  her  neck  twice,  tightly  holding 
her^  until  she  urged  him  to  take  it  away;  that  he  put 
his  hand  into  the  bosom  of  her  dress,  and,  while  he  did 
not,  in  terms,  solicit  her  to  sexual  intercourse,  his  talk 
and  conduct  were  suggestive  and  oflFensive  to  a  pure-minded 
young  girl.  All  the  facts  embraced  were  not  proved,  but 
in  an  instruction  the  court  informed  the  jury  that  the 
value  of  an  opinion  given  by  an  expert  upon  a  hypothetical 
question  must  depend  upon  the  facts  proved  which  are  em- 
braced in  the  question.  The  error,  if  any,  was  thus  cured. 
It  is  due  to  appellant  to  say  that  he  denied  the  alleged 
indecent  conduct,  and  that  certain  facts  and  circumstances 
testified  to  corroborate  him,  but  it  was  the  province  of 
the  jury  to  pass  upon  this  conflict. 

Objections  were  made  and  exceptions  taken  to  the  giving 
to  the  jury  of  certain  instructions;  with  others,  the  sev- 
enth. It  is  as  follows:  "If  a  person  holds  himself  out 
to  the  public  as  a  physician,  he  must  be  held  to  possess 
and  exercise  ordinary  skill  and  knowledge  and  care  in  his 
profession  in  every  case  of  which  he  assumes  the  charge, 
whether  in  the  particular  case  he  receives  a  fee  or  not. 
Where  an  injury  results  from  the  want  of  ordinary  skill 
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or  attention  in  the  treatment  of  a  case,  the  physician  is 
responsible  for  such  injury.  A  person  who  offers  his  serv- 
ices to  the  public  in  any  profession  or  business  impliedly 
contracts  with  those  who  employ  him  that  he  is  a  person 
of  the  skill  and  experience  which  is  possessed  ordinarily 
by  those  who  practice  or  profess  to  understand  the  same 
art  or  business  which  is  generally  required  by  those  most 
conversant  with  that  profession  or  employment  as  neces- 
sary to  qualify  him  to  engage  in  such  business  or  profes- 
sion successfully." 

A  physician  is  bound  to  possess  and  exercise  only  the 
average  degree  of  skill  possessed  and  exercised  by  mem- 
bers of  the  medical  profession  practicing  in  similar  local- 
ities. Baker  v.  Hancock,  29  Ind,  App.  456;  Oramm  v. 
Boener,  56  Ind.  597 ;  Smith  v.  Stump,  12  Ind.  App.  359 ; 
Whitesell  v.  HUl,  101  Iowa  629,  70  N.  W.  750,  37  L.  R.  A. 
830 ;  Becknell  v.  Hosier,  10  Ind.  App.  5 ;  Jones  v.  Angell, 
95  Ind.  376.  Under  Ihe  foregoing  decision  the  instruction 
complained  of  can  not  be  upheld.  It  fixes  the  standard  of 
skill  required  too  high. 

We  have  examined  the  remaining  instructions  to  which 
exceptions  were  taken,  and  find  in  them  nothing  warranting 
a  reversal  of  the -judgment. 

There  is  nothing  in  the  record  to  indicate  upon  which 
paragraph  of  the  complaint  the  verdict  was  founded.  There 
was  serious  conflict  in  the  testimony  based  upon  the  assault 
charged  and  the  medical  treatment. 

We  are  not  warranted  in  saying  from  the  record  that 
the  substantial  rights  of  the  appellant  were  not  affected 
by  said  instruction  seven,  nor  that  it  was  harmless. 

Judgment  reversed,  with  instruction  to  sustain  appel- 
lant's motion  for  a  new  trial. 
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Simpson  v.  Schuetz,  Administratob. 

[No.  4,808.    Filed  May  20,  1906.] 

Appbal. — Circumstantial  and  Opinion  Evidence. — Weight, — On  appeal 
the  conrt  will  not  weigh  the  evidence,  although  the  verdict  of 
the  jury  is  based  wholly  on  oiicnmstantial  and  opinion  evidence, 
and  x)08itive  evidence  to  the  contrary  was  discredited  by  the  jury. 

From  Clay  Circuit  Court,  P.  0.  Colliverj  Judge. 

Action  by  Benjamin  Simpson  against  Edward  Schuetz, 
administrator  of  the  estate  of  William  Baxter,  deceased. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af* 
firmed. 

G.  A.  Knightf  for  appellant. 
A.  W.  Knight  J  for  appellee. 

EoBY,  C.  J. — This  cause,  on  petition,  was  advanced. 

Appellant  filed  his  claim  against  the  estate  of  William 
Baxter,  deceased,  upon  two  promissory  notes — one  dated 
May  18,  1901,  for  $350,  and  one  dated  June  29,  1901,  for 
$2,100 — ^both  due  six  months  from  date,  and  both  purport- 
ing to  be  signed  by  decedent.  He  produced  upon  trial  a 
witness  who  testified  that  he  was  present  when  the  notes 
were  made ;  that  he  filled  out  the  blank  forms  upon  which 
they  were  written ;  saw  them  signed  by  decedent,  and  saw 
the  money  for  which  they  were  given  paid  over.  He  pro- 
duced a  second  witness,  a  son  of  the  first  one,  who  testified 
in  part  to  the  same  facts. 

Appellee  introduced  evidence  tending  to  show  that  de- 
cedent, in  January,  1900,  sued  appellant  on  a  $1,000  note, 
which  was  subsequently  paid ;  that  in  May,  1901,  they  quar- 
reled over  unpaid  costs  made  in  that  action ;  that  they  were 
on  bad  terms,  not  speaking  to  each  other.  Two  witnesses 
testified  to  statements  by  appellant  to  the  effect  that  he  had 
not  spoken  to  Baxter  after  the  affair  of  the  note. 
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Decedent  left  an  estate  of  $21,000,  including  notes  for 
$900  and  $2,000  in  cash.  He  was  in  the  habit  of  loaning 
money,  and  was  not  known  to  have  been  a  borrower.  It 
does  not  appear  from  what  source  appellant  procured  the 
money  claimed  to  have  been  loaned,  or  what  use  was  m^de 
of  it  by  decedent.  Fourteen  non-expert  witnesses  testified 
that  the  notes  were  not  signed  by  decedent.  The  points  of 
dissimilai^ity  stated  by  them  between  the  alleged  and  Ihe 
genuine  signature  were  striking,  and  no  evidence  was  in- 
troduced to  disprove  such  dissimilarity.  This  evidence 
was,  of  course,  opinion  evidence,  but  it  seems  to  have  been 
given  with  positiveness,  while  no  witnesses  testified  to  the 
authenticity  of  the  signatures  except  as  above  stated, 
which,  in  view  of  the  large  number  of  times  decedent  seems 
to  have  made  his  genuine  signature,  is  remarkable,  if  any 
similarity  existed.  There  are  numerous  other  facts  and  in- 
ferences deducible  from  the  evidence,  but  it  is  not  necessary 
to  enumerate  them. 

The  sole  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial.  The  argument  is  based  upon  the 
proposition  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict.  The  exact  proposition  relied  upon  is  that,  inas- 
much as  the  positive  evidence  shows  decedent  to  have  re- 
ceived the  money,  opinion  evidence  as  to  the  genuineness 
of  the  signatures  is  insufficient  to  meet  it.  There  were 
facts  proved  from  which  the  inference  might  reasonably 
be  drawn  that  no  money  was  loaned  to  decedent.  The  jury 
have  drawn  that  inference.  The  trial  judge  has  approved 
the  verdict.  It  was  the  province  of  the  jury  to  weigh  the 
positive  as  well  as  the  circumstantial  evidqjice.  The  wit- 
nesses introduced  by  appellant  were  evidently  not  credited. 
We  can  not  say  that  they  were  entitled  to  credit.  Positive 
evidence  which  is  not  believed  does  not  constitute  proof. 

Judgment  affirmed 
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Work  V.  American  Mnt.  Life  Ins.  Go. 


Work,  Administratob,  v.  American  Mutual 
Life  Insurance  Company  et  al. 

[No.  4,294.    FUed  May  20,  1906. 1 

iRSURAiroB. — Void  Poliey. — Recovery  of  Premiums, — Iruurable  Interest, — 
One  who  took  out  policies  of  insoranoe  on  the  liyes  of  personB  in 
whom  he  had  no  insurable  interest,  without  their  knowledge  or 
consent,  and  in  yiolation  of  §4905  Bums  1901,  can  not  reoorer  from 
the  company  the  preminms  paid  by  him  thereon*  although  the 
company  knew  all  of  the  facts. 

From  Bt.  Joseph  Circuit  Court;  W.  A.  Funk^  Judge. 

Action  by  Aaron  Work,  administrator  of  the  estate  of 
Elias  E.  Thornton,  deceased,  against  the  American  Mu- 
tual Life  Insurance  Company  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Affirmed. 

J.  D.  OsbinTiej  It.  M.  Johnson  and  Robert  Lowry^  for  ap- 
pellant. 
J.  M.  Van  Fleet  and  V.  W.  Van  Fleets  for  appellees. 

Henley,  J. — Appellant  prosecutes  this  action  to  recover 
back  the  premiums  and  assessments  paid  by  his  decedent 
on  four  policies  of  insurance  issued  by  the  appellee  on  the 
lives  of  four  certain  persons,  named  in  the  policies,  in  each 
of  which  policies  one  Cyrus  Ferris  was  designated  as  ben- 
eficiary. Ferris  assigned  the  policies  to  appellant's  de- 
cedent 

It  is  alleged  in  the  first  paragraph  of  the  complaint  that 
the  policies  were  all  void,  for  the  reason  that  they  were 
issued  without  the  knowledge  of  the  assured;  that  neither 
Ferris  nor  Elias  E.  Thornton,  the  decedent,  had  an  insur- 
able interest  in  the  lives  of  the  insured,  nor  had  either  of 
them  the  written  consent  of  the  assured,  authorizing  them, 
or  either  of  them,  to  pay  the  premium  assessments  on  the 
policies.  It  is  further  averred  that  Thornton  was  a  farmer, 
unused  to  business,  illiterate,  unable  to  read  and  write 
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the  English  language,  confiding,  and  easily  influenced  by 
others;  that  appellees,  knowing  all  these  facts  regarding 
him,  conspired  together  to  defraud  him  by  procuring  him 
to  pay  for  illegal  policies  of  insurance  issued  by  the  ap- 
pellee company;  that  it  was  arranged  to  have  one  of  ap- 
pellees— ^the  said  Ferris — take  out  policies  of  insurance 
on  his  relatives,  in  whom  he  had  no  insurable  interest,  and 
to  do  so  without  their  consent,  and  to  procure  the  said 
Thornton  to  pay  the  fees  and  assessments  on  said  policies 
by  assigning  them  to  him,  the  said  Ferris  representing  to 
Thornton  that  such  arrangement  would  be  legal  and  valid, 
and  would  be  a  good  investment;  that  said  plan  was  car- 
ried out,  and  Thornton,  relying  upon  the  false  statements, 
received  and  paid  for  the  illegal  policies  the  various 
amounts  set  out  in  the  itemized  bill  filed  with  the  com- 
plaint, which  amounts  he  now  seeks  to  recover.  The 
second  paragraph  of  complaint  averred  that  the  appellees, 
except  the  said  Ferris,  were  indebted  to  appellant  in  the 
sum  of  $2,000,  for  money  had  and  received;  setting  out 
an  itemized  statement  of  the  amounts,  and  dates  when  paid, 
and  demanding  judgment  accordingly.  Appellees  an- 
swered the  complaint  in  five  paragraphs,  each  of  which  was 
held  sufficient  by  the  trial  court.  The  cause  was  put  at 
issue  by  reply.  There  was  a  trial,  and  a  special  finding 
of  facts,  conclusions  of  law  stated,  and  judgment  against 
appellant  for  costs. 

The  facts  found  by  the  court  were  substantially  as  fol- 
lows: The  American  Mutual  Life  Insurance  Company  is 
a  corporation  organized  under  the  laws  of  the  State  of 
Indiana  and  is  engaged  in  the  business  of  life  insurance 
on  what  is  known  as  the  assessment  plan.  Its  principal 
office  is  at  Elkhart.  On  the  30th  day  of  October,  1886,  said 
company  issued  to  one  Cyrus  Ferris  a  certificate  of  life 
insurance  upon  the  life  of  one  Jacob  Gaylor,  and  said  Fer- 
ris on  the  16th  day  of  April,  1887,  assigned  said  certifi- 
cate of  insurance  to  appellant's  decedent,  Elias  E.  Thorn- 
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ton.  On  the  22d  day  of  May,  1887,  said  company  issued 
to  said  Ferris  a  certificate  of  life  insurance  upon  the  life 
of  one  Pamilia  Moore,  and  on  the  23d  day  of  May,  1887, 
said  Ferris  assigned  said  certificate  to  appellant's  decedent. 
On  the  25th  day  of  June,  1887,  said  company  issued  to 
said  Ferris  a  second  certificate  of  life  insurance  upon  the 
life  of  said  Pamilia  Moore,  and  on  the  same  day  said 
Ferris  executed  to  said  decedent  a  power  of  attorney  au- 
thorizing him  to  pay  the  assessments  and  to  collect  any 
moneys  that  might  be  payable  to  the  beneficiary  upon  the 
death  of  the  assured.  On  the  l7th  day  of  September,  1887, 
said  company  issued  to  said  Ferris  a  certificate  of  life  in- 
surance upon  the.  life  of  one  Jacob  Gaylor,  and  on  the 
same  day  said  Ferris  executed  to  said  decedent  a  power 
of  attorney  in  like  manner  and  form  as  the  one  executed 
in  r^ard  to  the  |>olicy  issued  on  the  life  of  Pamilia  Moore. 
At  the  time  said  certificates  of  insurance  were  issued  to 
said  Ferris  he  did  not  have  an  insurable  interest  in  the 
life  of  Jacob  Gaylor  or  the  life  of  Pamilia  Moore,  and  he 
did  not  have  the  written  consent  of  either  of  the  insured 
authorizing  him  to  pay  the  assessments  made  upon  the 
certificates  of  insurance.  Neither  Gaylor  nor  Moore  was 
indebted  to  Ferris,  nor  was  he  in  any  way  dependent  upon 
either  of  them  for  support,  and  neither  of  them  was  a  mem- 
ber of  the  Ferris  family.  Appellant's  decedent,  Elias  E. 
Thornton,  did  not  have  an  insurable  interest  in  the  lives 
of  either  of  the  assured  heretofore  named,  but,  under  the 
arrangement  entered  into  by  him,  he  paid,  during  his  life- 
time, to  said  insurance  company  the  various  assessments 
made  on  said  certificates,  to  the  amount  of  $994.60.  Be- 
fore conmiencing  this  action,  said  Thornton  demanded  of 
said  insurance  company  the  return  of  the  monefy  so  paid, 
and  the  company  refused  to  return  it,  or  any  part  of  it. 
During  the  pendency  of  the  action  in  the  trial  court  Thorn- 
ton died,  and  his  administrator  was  substituted  as  plaintiff. 
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The  sixteenth  finding  of  the  court,  which  we  think  dis- 
poses of  this  appeal  adversely  to  appellant,  was  as  follows : 
"That  said  policies  were  taken  out  in  the  name  of  said  Cy- 
rus Ferris  at  the  request  and  upon  the  solicitation  and  ad- 
vice of  Elias  Thornton,  and  were  assigned  by  said  Ferris 
to  said  Thornton;  that  prior  to  and  at  the  time  of  said 
transaction  said  Thornton  knew  that  it  was  necessary  to 
the  validity  of  the  policies,  so  taken  and  assigned,  that 
there  should  be  a  written  consent  to  pay  ther  assessments 
thereon  given  by  the  person  insured,  or  that  the  person 
holding  the  policy  must  have  an  insurable  interest,  and 
that  it  was  necessary  to  have  the  consent  of  the  person 
insured  to  take  out  such  a  policy;  that  at  the  time  said 
Thornton  procured  said  policies  to  be  issued  and  assigned 
as  aforesaid,  he  well  knew  all  the  facts  in  relation  to 
whether  the  insured  parties  had  given  consent  as  aforesaid, 
or  whether  he  had  ^a  pecuniary  or  insurable  interest  in  the 
lives  of  the  persons  so  insured;  that  all  assessments  on 
said  policies  were  paid  by  said  Thornton ;  that  said  Thorn- 
ton informed  said  Ferris  that  no  written  consent  was  nec- 
essary.'^ Upon  these  facts  the  court  concluded  that  the 
appellant  had  no  cause  of  action. 

The  facts  found  completely  refute  the  averments  of  the 
complaint  that  Thornton  was  induced  by  conspiracy,  fraud, 
and  misrepresentation  to  enter  into  the  arrangement  con- 
cerning the  policies  of  insurance.  On  the  other  hand  it 
is  shown  that  Thornton  induced  Ferris,  who  was  neither 
an  officer  nor  agent  of  the  insurance  company,  to  take  out 
the  policies,  and  assign  them  to  him.  Thornton  arranged, 
carried  out,  and  expended  his  money  upon  an  unlawful 
scheme  with  which  he  was  thoroughly  acquainted.  He 
knew  that  the  policies  were  void  ah  initio,  and  knew  the 
facts  which  caused  them  to  be  void.  He  knowingly  se- 
cured the  policies  upon  the  lives  of  persons  without  their 
knowledge  or  consent.  This,  under  our  statute^  is  a  fel- 
ony.    §4905  Bums  1901, 
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Conceding  that  the  insurance  company  knew  of  all  the 
facts  leading  up  to  the  issuing  of  the  policies  does  not  help 
appellant's  position.  It  only  shows  that  he  was  in  pari 
delicto  with  the  company.  He  paid  his  money  out  upon 
contracts  obtained  by  him,  which  contracts  were  contrary 
to  public  policy,  and  expressly  prohibited  by  statute.  The 
same  doctrine  is  upheld  in  the  case  of  Winchester  Electric 
Light  Co.  V.  Veal,  145  Ind.  506.  In  that  case  a  county 
treasurer  violated  an  express  statute  by  loaning  the  money 
held  by  him  as  county  treasurer,  and  it  was  there  held  that 

the  treasurer  could  not  maintain  an  action  to  recover  the 

• 

money,  because  such  an  action  would  be  based  upon  his  own 
iU^al  act  The  same  doctrine  is  recognized  in  Metropolr 
itan  Life  Ins.  Co.  v.  Bowser,  20  Ind.  App.  557;  2  Green- 
leaf,  Evidence,  §111 ;  4  Wait,  Actions  and  Defenses,  460 ; 
Chalfant  v.  Peyton,  91  Ind.  202,  46  Am.  Eep.  586 ;  Blat- 
tenberger  v.  Holman,  103  Pa.  St.  555 ;  Leonard  v.  PooU, 
114  N.  Y.  871,  21  N.  E.  707,  4  L.  R.  A.  728,  11  Am. 
St  667. 

There  should  be,  and  there  is,  a  plain  distinction  be- 
tween the  cases  wherein  the  policy  is  void  ab  initio  by 
reason  of  some  defect  in  the  contract,  and  cases  of  the  char- 
acter of  the  one  at  bar,  wherein  both  public  policgr  and  the 
criminal  law  of  the  State  were  violated  by  the  complaining 
party  at  the  very  outset 

Under  the  facts  found,  we  think  the  trial  court  rightly 
concluded  that  appellant  had  not  established  the  material 
averments  of  his  complaint  The  action  having  been  de- 
feated whoDy  by  facts  proved  under  the  issue  made  by 
the  complaint  and  general  denial,  the  other  errors  com- 
plained of  are  harmless. 

Judgment  affirmed. 
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Shboter  v.  Pittenger  st  al. 

[No.  4,d07.    FUed  May  20,  1908.  ] 

Infants. — Deeds, — Disaffirmance. — Bestoring  Consideration, — ^In  a  oom- 
plaint  to  set  aside  a  deed  made  by  plaintiff  while  she  was  an 
infant  it  is  not  necessary  to  allege  tiiat  the  consideration  was  re- 
stored before  disa£Qnning  the  sale,  where  it  is  alleged  that  plain- 
tiff received  no  consideration  for  the  sale,   p,  160, 

Sams. — Contracts  Voidable, — Contracts  of  infants  are  not  void  be- 
canse  of  nonage,  bnt  voidable  only,    pp,  160-16$. 

&AME,— Disaffirmance  of  Contracts. — The  contract  of  an  infant  can  not 
be  avoided  or  disafiSrmed  because  of  nonage  merely  until  the  in- 
fant reaches  majority,    p.  161. 

Saxb. — Deeds. — Disaffirmance, — ^The  act  of  disaffirming  a  deed  made 
by  an  infant  need  not  be  by  instrument  of  equal  solemnity,  nor 
in  writing  served  upon  the  grantee,  but  may  be  accomplished  by 
the  infant,  ux>on  arriving  at  full  age,  by  some  act  of  positive  and 
distinct  dissent  inconsistent  with  the  continued  validity  of  the 
deed.    p.  161. 

SAMS.~'Deeds.'^Disaffirmance.~''Whsre  a  married  woman  twenty  years 
of  age  residing  in  Dakota,  in  January,  1884,  executed  a  deed  to 
real  estate  in  Indiana,  the  disaffirmance  thereof  by  her  after  her 
return  to  Indiana  in  November,  1886,  was  within  a  reasonable 
time  after  arriving  at  full  age.    pp.  16B,  16S. 

ItonTJLTiGS  OF  Actions. — Pleading. — Amendment. — ^Where  the  amend- 
ed pleading  states  a  different  cause  of  action  from  that  stated  in 
the  original  complaint  it  can  not  be  made  to  relate  back  to  the 
time  of  filing  the  original  so  as  to  defeat  the  operation  of  the 
statute  of  limitations;  but  an  amendment  which  amounts  to  a 
restatement  of  the  original  cause  of  action  does  relate  back  to  the 
filing  of  the  original,    p.  16S. 

Saxb. — Pleading, — Amendment. — Presumption. — Where  the  record 
shows  that  the  pleading  filed  was  "an  amended  complaint,"  it 
will  be  inesumed,  in  the  absence  of  some  showing  to  the  con- 
trary, that  it  was  a  restatement  of  the  original  cause  of  action. 
p.  163, 

Plbading. — Misjoinder  of  Causes  of  Action. — Demwrer. — ^A  misjoinder 
of  causes  of  action  is  not  reached  by  depiurrer  for  want  of  suffi- 
cient facts,    p.  163. 

From  Delaware  Circuit  Court ;  J.  G.  LeffliVj  Judge. 

Suit  by  Flora  M.  Shroyer  against  John  A.  Pittenger 
and  others.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed. 
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W.  W,  OtTj  F.  W.  StracUing,  Eollin  Warner  and  A.  W. 
Bradyj  for  appellant. 

J.  N.  Tempter  J  C.  C.  Ball  and  JE.  R.  Templerj  for  appel- 
lees. 

EoBursoNy  J. — ^Appellant^s  complaint  avers  that  in  1884 
Hannah  Cline  owned  a  life  estate  in  certain  described 
lands,  with  remainder  in  fee  in  appellant  and  two  others. 
Hannah  Cline  died  in  1892.  In  1894  and  1895  appellant, 
by  purchase,  became  the  owner  of  the  whole.  In  1884 
appellant  was  a  minor  twenty  years  of  age,  a  married 
I^,  «sidiBg  With  her  hBsUd  in  the  Story  of  Da- 
kota,  and  in  January  of  that  year  she  and  her  husband 
executed  a  deed  to  appellee,  conveying  to  him  the  undi- 
vided one-third  in  fee  of  the  land,  which  deed  was  duly 
recorded.  The  deed  recites  a  consideration  of  $400,  but 
it  is  averred  she  received  no  consideration  whatever,  that 
appellee  knew  of  her  minority,  and  that  she  received  no 
consideration  for  the  conveyance.  In  1885  appellant  and 
her  children  were  abandoned  by  the  husband,  and  she  re- 
turned to  her  mother's,  Hannah  Cline,  then  residing  on 
the  land,  and  immediately  notified  appellee  that  she  was 
a  minor  when  she  executed  the  deed,  and  that  she  received 
no  consideration  therefor,  and  th^t  she  would  not  be  bound 
by  the  same,  but  repudiated  and  disaffirmed  the  deed,  and 
repeatedly  thereafter  so  stated  and  asserted  to  him;  that 
thereupon  appellee  acknowledged  that  he  knew  she  was  a 
minor  when  she  made  the  deed,  and  that  she  was  not  bound 
thereby,  and  that  she  had  the  right  to  avoid  the  deed,  but 
that  appellee  had  paid  the  husband  $400  therefor,  and  that 
he  should  be  repaid  that  sum;  that  appellee^  at  the  time, 
owned  land  adjoining,  upon  which  he  operated  a  stone 
quarry  near  the  dividing  line,  the  strata  of  stone  extending 
continuously  from  one  tract  to  the  other,  and  which  was 
of  great  value  for  quarrying  for  market;  that  thereupon 
appellant  agreed  that  appellee  might  operate  the  quarry 
on  the  lands  in  question  until  he  had  been  repaid  the  $400, 
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and  that  he  would  not  have  the  deed  recorded,  but  that  the 
same  should  be  canceled  and  destroyed;  that,  pursuant  to 

• 

this  agreement,  appellee  extended  the  quarry  onto  not  ex- 
ceeding one-half  acre  of  the  lands  in  question,  and  removed 
stone  therefrom  of  the  value  of  $3,000 ;  that  appellee  has 
never  had  possession  of  the  rest  of  the  land,  but  the  same 
was  in  the  possession  of  Hannah  Cline  until  her  death, 
and  since  in  the  possession  of  appellant ;  that  appellee  has 
wrongfully  placed  the  deed  on  record,  and  claims  an  in- 
terest in  the  land,  which  is  without  right,  and  is  a  cloud 
upon  appellant's  title;  that  appellee  continues,  without 
right,  to  quarry  stone  from  the  land,  and  refuses  to  account 
to  appellant  for  the  value  thereof;  that  on  an  accounting 
there  is  due  appellant  $2,000;  that  appellant  offers  to 
abide  by  any  order  the  court  may  make  in  the  premises. 
Prayer  for  an  accounting,  an  injunction  to  enjoin  the  fur- 
ther operation  of  the  quarry,  judgment  for  damages,  that 
the  deed  be  declared  void,  and  appellant's  title  quieted.  A 
demurrer  to  the  complaint  was  sustained,  and  on  that  rul- 
ing rests  the  assignment  of  error. 

The  husband  did  join  in  the  conveyance,  but  it  does 
not  appear  that  he  was  of  full  age.  Moreover  it  is  averred 
that  appellant  received  no  consideration  for  the  sale,  so 
that  it  was  not  necessary  to  restore  the  consideration  before 
disaffirming  the  sale,  as  provided  in  §3364  Bums  1901. 
See  Miles  v.  Lingerman,  24  Ind.  385. 

The  courts  of  this  State,  and  very  generally,  construe 
infants'  contracts  voidable  and  not  void,  for  the  reason 
that  it  is  for  the  sole  advantage  of  the  infant  that  the  priv- 
ilege of  avoiding  a  contract  is  conferred,  and  such  a  con- 
struction more  often  promotes  public  justice,  and  operates 
more  advantageously  to  the  infant  himself.  What  confu- 
sion exists  on  the  subject  has  arisen  from  a  careless  use 
of  the  words  "void"  and  "voidable."  An  infant's  contract 
might  be  void  for  reasons  that  would  render  a  contract  of 
an  adult  void.    But  the  better  reasoning  supports  the  rule 
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that  no  contract  of  an  infant  is  void  because  of  his  nonage, 
but  all  such  contracts  are  voidable  only,  except  contracts 
for  necessaries,  and  such  contracts  as  he  may  make  by  stat- 
utory authority,  which  are  binding.  See  Fetrow  v.  Wise- 
man, 40  Ind.  148;  Law  v.  Long,  41  Ind.  586;  Sims  v. 
Bardoner,  86  Ind.  87,  44  Am.  Rep.  263;  Buchanan  v. 
Huhbard,  119  Ind.  187;  Losey  v.  Bond,  94  Ind.  67;  Welch 
V.  Bunce,  83  Ind.  382. 

An  infant's  conveyance  of  lands,  being  not  void,  but 
voidable,  can  not  be  avoided  or  disaffirmed  because  of  non- 
age, merely,  until  the  infant  reaches  majority;  and  no 
right-  of  action  because  of  infancy  at  the  time  of  the  con- 
veyance, as  to  lands  conveyed,  exist3  until  the  conveyance 
has  been  avoided  or  disaffirmed.  While  a  conveyance  of 
the  same  land  to  some  one  else  after  majority,  and  in  dis- 
regard of  the  former  deed,  is  a  disaffirmance  of  the  deed 
made  during  infancy,  yet  the  doctrine  that  the  act  of  dis- 
affirmance must  be  by  instrument  of  equal  solemnity  with 
the  instrument  sought  to  be  avoided  no  longer  obtains.  Nor 
do  we  understand  it  to  be  the  rule  in  this  State,  as  claimed 
by  counsel,  that  the  act  of  disaffirmance  must  necessarily 
be  in  writing,  and  served  upon  the  grantee.  Such  an  act 
would  be  a  disaffirmance,  but  not  exclusively  so.  Disaf- 
firmance does  not  consist  wholly  of  some  act  done,  but  is 
a  matter  both  of  act  and  intention,  and  is  accomplished 
where  the  party,  after  full  age,  and  intending  to  disaffirm, 
does  some  act  of  positive  and  distinct  dissent,  inconsistent 
with  the  continued  validity  of  the  contract  made  during 
infancy.  The  rule  is  thus  stated  in  Long  v.  Williams,  74 
Ind.  115:  "There  are  in  this  State  several  well  recognized 
modes  of  disaffirming  a  voidable  deed.  The  disaffirmance 
may  be  by  entry  upon  the  land,  by  a  written  notice  of  dis- 
affirmance, by  a  subsequent  conveyance,  or  by  any  other 
equally  emphatic  act,  declaratory  of  an  intention  to  dis- 
affirm.'^  See  McCarty  v.  Woodstock  Iron  Co.,  92  Ala. 
•Vol.  81—11 
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463,  8  South.  417,  12  L.  R.  A.  136 ;  Singer  Mfg.  Co.  v. 
Lamb,  81  Mo.  221 ;  Illinois  Land,  etc,  Co.  v.  Beem,  2  111. 
App.  390;  Allen  v.  Poole,  54  Miss.  323 ;  Dixon  v.  Merritt, 
21  Minn.  196;  Cogley  v.  Cushman,  16  Minn.  397;  State 
V.  Plaisted,  43  N.  H.  413;  Bagley  v.  Fletcher,  44  Ark. 
153;  Drake  v.  Ramsay,  5  Ohio  251;  Moore  v.  Abemathy, 
7  Blackf.  442;  Buchanan  v.  Hwiftarc?/ 119  Ind.  193; 
Craigr  v.  Fan  Be55^r,  100  Mo.  584,  13  S.  W.  906,  18  Am. 
St.  569  and  note. 

The  time  within  which  the  deed  must  be  disaffirmed 
after  the  infant  becomes  of  full  age  depends  upon  the  par- 
ticular circumstances  of  each  case.  The  object  sought  to 
be  accomplished  in  requiring  a  disaffinnance  is  to  avoid 
litigation,  and  to  enable  the  parties  to  correct  the  evils 
without  suit  and  costs.  McClanahan  v.  Williams,  136  Ind. 
30;  Lange  v.  Dammier,  119  Ind.  567.  All  the  authorities 
seem  to  agree  that  the  contract  must  be  disaffirmed  within 
a  reasonable  time.  "What  constitutes  the  reasonable  time," 
said  the  court  in  Sims  v.  Bardoner,  86  Ind.  87,  44  Am. 
Rep.  263,  "within  which  a  person  who  has  executed  a  deed 
during  infancy  shall  disaffirm  it,  depends  upon  the  partic- 
ular circumstances  of  each  case.  The  right  must  be  exer- 
cised before  the  statute  of  limitations  has  become  a  bar  to 
an  action  to  recover  the  land  conveyed,  and  it  may  be, 
under  the  circumstances  of  the  particular  case,  that  it 
should  be  exercised  within  a  shorter  period.  It  is  the  dis- 
affirmance which  avoids  the  deed  of  the  infant,  and  not 
the  bringing  of  the  action  to  recover  the  land  conveyed." 
In  the  case  at  bar  the  deed  was  executed  in  January,  1884, 
while  appellant  was  living  in  the  territory  of  Dakota,  and 
upon  her  return  in  1885,  and  frequently  thereafter,  she 
repudiated  the  deed.  She  lived  with  her  mother  upon  the 
land  until  the  mother's  death,  and  since  then  she  has  had 
possession  of  the  land  in  question,  except  about  one-half 
acre.  The  complaint  does  not  plead  any  acts  or  conduct 
on  the  part  of  appellant  after  the  disaffinnance  whicl\  show 
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an  affirmance  of  the  deed.  If  there  was  anything  said  or 
done  by  appellant  after  the  alleged  disaffirmance  that  would 
show  she  afterwards  confirmed  the  deed,  it  would  prop- 
erly be  brought  forward  by  answer.  The  facts  pleaded 
show  that  the  disaffirmance  was  within  a  reasonable  time 
after  arriving  at  full  age.  See  Scranton  v.  Stewart,  52  Ind. 
68 ;  Sims  v.  Bardoner,  supra,  and  cases  cited. 

It  is  further  argued  that  from  the  facts  pleaded  it  ap- 
pears that  when  the  amended  complaint  was  filed  the  action 
was  barred  by  the  statute  of  limitations.  It  is  the  rule  that 
where  the  amended  pleading  states  a  different  cause  of  ac- 
tion from  that  stated  in  the  original  complaint,  it  can  not 
be  made  to  relate  back  to  the  time  of  filing  the  original, 
so  as  to  defeat  the  operation  of  the  statute  of  limitations. 
Blake  v.  Minkner,  136  Ind.  418.  But  an  amendment 
which  amounts  to  a  restatement  of  the  original  cause  of 
action  does  relate  back  to  the  filing  of  the  original.  As 
the  record  shows  that  the  pleading  filed  was  an  "amended 
complaint,"  it  will  be  presumed,  in  the  absence  of  some 
showing  to  the  contrary,  that  it  was  a  restatement  of  the 
original  cause  of  action.  It  does  not  appear  from  the  rec- 
ord that  a  new  action  was  commenced  with  the  filing  of 
the  amended  pleading.  The  generally  accepted  meaning 
of  the  term  "amended  pleading''  is  the  correction  of  an 
error  committed  in  the  pleading.  Anderson's  Law  Diet. ; 
Black's  Law  Diet;  Burrill's  Law  Diet.  See  Lagow  v. 
Neilson,  10  Ind.  183;  Fleenor  v.  ^aggart,  116  Ind.  189; 
School  Town  of  Monticello  v.  Orant,  104  Ind.  168. 

If,  as  argued,  the  complaint  has  improperly  united  sev- 
eral causes  of  action,  such  defect  is  not  reached  by  a  de- 
murrer for  want  of  sufficient  facts.  Baddeley  v.  Patter- 
son, 78  Ind.  157;  Bayless  v.  Glenn,  72  Ind.  5;  Lane  v. 
State,  ex  ret,  27  Ind.  108 ;  Cargar  v.  Fee,  140  Ind.  572. 
While  the  complaint  contains  some  matters  improperly 
pleaded,  yet  there  are  enough  facts  well  pleaded  to  with- 
stand a  demurrer.     The  deed  was  executed  by  appellant 
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while  under  age,  and  was  repudiated  and  disaffirmed  by 
her  within  a  reasonable  time  after  she  became  of  age.  •  Un- 
der the  facts  averred,  she  was  not  required  to  restore  the 
consideration  paid  by  appellant  She  was  under  age,  and 
received  no  consideration  for  the  deed,  both  of  which  facts 
appellant  knew.  Since  the  death  of  the  life  tenant  she  has 
resided  upon  the  land,  and  has  had  exclusive  possession 
of  all  the  land  except  about  one-half  acre. 

The  demurrer  to  the  complaint  should  have  been  over- 
ruled.    Judgment  reversed. 


Schlichter  v.  Taylob  et  al. 

[No.  4.451.    Filed  May  21,  1908.  ] 

Appeal. — Transcript. —  Origmal  BUI  of  Exceptions. — Evidence, — ^Where 
appellant  filed  a  written  precipe  with  the  clerk  directing  the 
making  up  of  the  tran8cri)[>t,  and  the  transcript  prepared 
contains  the  original  bill   of   exceptions  containing    the   evi- 

N  dence,  and  an  entry  to  the  effect  that  the  clerk  attached  snch 
original  bill  at  the  * 'request  of  appellant,"  the  evidence  is  in  the 
record,    pp.  166,  167. 

Same. — Briefs. — FaUvre  to  Comply  with  Court  Rules. — Questions  as  to 
the  admissibility  of  evidence  and  of  permitting  an  alleged  in- 
competent witness  to  testify,  will  not  be  considered  on  appeal, 
where  appellant's  brief  does  not  contain  "an  abstract  of  so  much 
of  the  record  as  folly  presents  every  error  and  exception  relied 
on,  referring  to  the  pages  and  lines  of  the  transcript"  as  required 
by  rale  twenty-two  of  the  Appellate  CJonrt.    p.  168. 

New  Trial  as  of  Right.— TF^^ti  Properly  Denied.— li  twp  or  more 
sabstantive  causes  of  action  proceed  to  judgment  in  the  same 
case,  whether  properly  or  improperly  joined,  one  being  of  the 
class  in  which  a  new  trial  as  of  right  may  be  granted,  and  the 
other  not,  the  latter  will  control  the  procedure,  and  a  new  trial 
as  of  right  will  be  denied,    pp.  168,  169. 

Same. — Partition. — Oral  Contract  to  Convey  Bedl  Estate. — ^A  new  trial 
as  of  right  will  not  be  g^ranted  in  a  suit  for  partition,  where  de- 
fendant claims  title  to  and  possession  of  the  real  estate  under  an 
oral  contract,    pp.  168,  169. 

Prom  Clark  Circuit  Court ;  J.  K.  Marshy  Judge. 
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Suit  for  partition  by  Frank  Taylor  and  others  against 
Jessie  E.  Schlichter  and  others.  From  a  judgment  for 
plaintiffiy  defendant  Schlichter  appeals.     Affirmed. 

L.  A.  Douglass^  for  appellant. 
G.  H.  D.  GibsoUj  for  appellees. 

Wiley,  J. — ^This  was  an  action  for  partition  of  real  es- 
tate. Appellant  was  one  of  the  defendants  below.  The 
complaint  alleged  that  appellees  and  appellant  were  own* 
ers  as  tenants  in  common  of  certain  real  estate ;  that  such 
real  estate  was  not  susceptible  of  partition  in  Hnd;  and 
asked  that  it  might  be  sold  and  the  proceeds  divided  accord- 
ing to  the  interests  of  the  parties.  The  petitioners  based 
their  right  for  partition  upon  the  fact  that  they  and  the 
defendants  below  were  the  heirs  of  one  Rachael  Cochran, 
deceased,  who  died  seized  the  owner  of  the  real  estate  in  con- 
troversy. In  her  answer  appellant  admitted  the  heirship 
as  charged,  but  denied  that  Rachael  Cochran  died  the  owner 
of  the  real  estata  The  answer  further  allies  a  verbal  con- 
tract between  the  said  decedent  and  appellant,  by  the  terms 
of  which  it  was  agreed  between  them  that  if  she  and  her 
husband  would  go  to  her  home  and  take  charge  of  the  same, 
and  be  a  companion  to  her  and  take  care  of  her  during 
her  natural  lifetime,  and  take  charge  of  and  cultivate  said 
real  estate  for  said  Rachael  during  her  lifetime,  she,  said 
Rachael,  would  give  and  convey  said  real  estate  to  her ;  that 
she  in  all  things  performed  the  conditions  of  said  agree- 
ment on  her  part;  and  that  she  thereby  became  the  owner 
thereof.  It  is  further  alleged  that  appellant  was  put  in 
actual  possession  of  the  real  estate.  The  cross-complaint 
avers  the  same  facts,  and  in  addition,  that  the  said  Rachael 
died  intestate,  and  did  not  comply  with  her  sa'id  contract, 
in  that  she  did  not  convey  said  real  estate  to  appellant, 
and  that  said  contract  remains  imperformed.  In  the 
cross-complaint  it  is  also  averred  that  before  the  commence- 
ment of  this  action  appellant  served  written  notice  upon 
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tlie  heirs  of  said  Rachael  that  they  make  a  deed  to  her  of 
said  real  estate  in  compliance  with  said  contract,  and  that 
they  failed  to  do  so;  that  by  reason  of  the  facts  charged 
appellant  is  entitled  to  have  said  contract  specifically  per- 
formed and  have  her  title  quieted.  Issues  were  joined, 
trial  by  the  court,  and  a  general  finding  for  the  petitioners 
to  the  effect  that  they  and  the  defendants  below  were  the 
owners  as  tenants  in  common  of  the  real  estate  in  contro- 
versy; that  said  real  estate  v^as  not  susceptible  of  division 
in  kind ;  and  that  the  same  should  be  sold  and  the  proceeds 
be  distributed  according  to  the  interests  of  the  several  par- 
ties, etc. 

Appellant's  motion  for  a  new  trial  for  cause,  and  her 
motion  for  a  new  trial  as  of  right,  were  each  overruled, 
and  the  rulings  on  these  motions  are  assigned  as  errors. 

Appellant  was  given  a  fixed  time  in  which  to  file  a  gen- 
eral bill  of  exceptions  embodying  the  evidence,  and  such 
bill  was  timely  filed.  The  record  or  transcript  on  appeal 
was  made  under  the  written  direction  of  the  appellant's 
counsel,  and  the  precipe  is  attached,  as  required  by  statute. 
§061  Bums  1901.  By  that  precipe  the  clerk  was  requested 
to  make  out  a  duly  certified  transcript  of  certain  records 
and  papers,  and  included  in  the  list  was:  **(9)  Bill  of 
exceptions  of  the  evidence."  The  clerk  did  not  make  a 
transcript  of  the  evidence,  but  embodied  the  original  bill 
of  exceptions  embracing  the  evidence. 

Counsel  for  appellees  urge  that  the  evidence  is  not  prop- 
erly in  the  record,  and  hence  the  motions  for  a  new  trial 
can  not  be  considered.  In  suppoil;  of  their  position  we 
are  cited  to  Chestnut  v.  Southern  Ind.  B.  Co.,  157  Ind. 
509,  and  Johnson  v.  Johnson,  156  Ind.  592.  These  cases 
seem  to  support  this  contention,  but  we  find  in  the  record 
an  entry  to  the  effect  that  the  clerk  attached  to  the  tran- 
script the  original  bill  of  exceptions  containing  the  evi- 
dence, at  the  request  of  appellant.  In  Tombaugh  v.  Grogg, 
156  Ind.  355,  it  is  held  that  although  appellant  filed  a 
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bitten  precipe  directing  the  making  np  of  the  transcript, 
Khich  amounted  to  a  request  for  a  copy  of  the  bill  of  ex- 
ceptions, it  does  not  follow  that  an  oral  request  was  not 
subsequently  made  to  insert  the  original,  and  where  the 
original  bill  is  in  the  transcript  it  will  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  the  clerk  incor- 
porated the  same  at  the  subsequent  request  of  the  appellant 
In  that  case  the  record  did  not  show  affirmatively  any  sub- 
sequent request,  and  yet  it  was  held  that  the  bill  was  prop- 
erly a  part  of  the  record.  Here  the  record  does  show  a 
subsequent  request,  and  we  must  presume  that  it  was  oral, 
nothing  to  the  contrary  appearing.  Under  the  authority 
last  cited  we  must  hold  that  the  evidence  is  in  the  record. 

In  her  motion  for  a  new  trial  appellant  challenges  the 
sufficiency  of  the  evidence  to  sustain  the  finding,  and  the 
action  of  the  court  in  admitting  certain  evidence.  We 
can  not  disturb  the  jildgment  upon  the  evidence,  for  it  is 
conflicting,  and  there  is  ample  evidence  in  support  of  the 
finding  of  the  trial  court 

The  questions  of  the  admissibility  of  incompetent  evi- 
dence and  of  permitting  a  witness  to  testify  who  was  not 
competent,  will  not  bo  considered  for  the  following  rea- 
sons: (1)  Counsel  has  waived  the  right  to  have  some 
of  them  determined  by  failing  to  discuss  them;  (2)  failure 
of  counsel  to  comply  with  rule  twenty-two  of  this  court. 

The  tenth  and  eleventh  points  appellant  relies  upon  for 
a  reversal  are  as  follows :  "(10)  The  objection  of  appellant 
to  testimony  of  witnesses  should  have  been  passed  on  by 
the  court  before  it  rendered  its  decision.  (11)  William 
D.  Taylor,  party  plaintiff,  was  not  a  competent  witness 
as  to  matters  occurring  prior  to  the  death  of  Mrs.  Coch- 
ran."   In  attempting  to  discuss  these  points  counsel  says: 

"Tenth  proposition:  The  motion  for  a  new  trial  for 
cause  recites  the  action  of  the  court  in  permitting  certain  in- 
competent evidence  to  be  given  in  evidence,  and  it  is  a  fact 
that  no  ruling  was  made  upon  objection  of  appellant  until 
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the  time  of  rendering  the  decisioiu  Bv  such  action  she 
was  placed  at  a  disadvantage,  as  it  is  never  presumed  that 
a  litigant  can  anticipate  that  incompetent  evidence  will  he 
admitted  against  her.  Evidence  of  declarations  of  appdr 
lant's  hnshond  made  in  her  absence  can  not  hind  her. 
*  *  *  And  the  evidence  of  William  D.  Taylor,  appelr 
lee,  was  not  competent  as  to  matters  occurring  prior  to  the 
death  of  Mrs.  Cochran. 

'Seventh  proposition :  The  cases  cited  under  that  head 
are  sufficient  to  show  that  he  was  not  a  competent  witness; 
yet,  notwithstanding  the  fact,  he  was  permitted  to  testify 
at  length  upon  the  subject" 

This  is  the  sum  and  substance  of  what  counsel  has  said 
under  these  propositions.  Xowhere  in  the  brief  is  an  ab- 
stract of  the  allured  incompetent  evidence  set  out,  nor  a 
reference  made  to  the  line  and  page  of  the  transcript  where 
it  may  be  found.  We  are  tiot  advised  of  the  character  of 
the  evidence,  nor  is  there  even  a  suggestion  in  the  brief 
why  Taylor  was  not  a  competent  witness.  Where  a  party 
fails  to  call  the  court's  attention  to  the  particular  part  of 
the  record  where  the  questions  asked  to  be  decided  may  be 
found,  he  waives  his  right  to  have  them  decided.  Hule 
22,  supra;  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App.  207; 
Wines  V.  State  Bank,  22  Ind.  App.  114;  Smiser  v.  State, 
ex  rel.,  17  Ind-  App.  519 ;  Harness  v.  State,  ex  rel.,  143 
Ind.  420.    See  Rem/s  Digest,  p.  55,  §490. 

Appellant's  motion  for  a  new  trial  as  of  right  rests  upon 
the  proposition  that  the  title  to  the  real  estate  was  involved. 
In  an  action  for  partition  of  real  estate  the  question  of 
title  is  not  necessarily  involved.  In  her  answer  to  the  com- 
plaint appellant  avers  a  contract  between  a  Mrs.  Cochran 
(her  mother)  and  herself,  whereby  her  mother  agreed,  un- 
der certain  conditions,  to  give  to  her  the  real  estate  in  con- 
troversy ;  that  she  performed  all  the  conditions  of  said  con- 
tract on  her  part,  but  that  her  mother  died  without  con- 
veying the  land  to  her.     In  her  cross-complaint  she  avers 
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the  same  contract;  the  failure  on  the  part  of  her  mother 
to  perform  it;  a  demand  on  the  appellees^  as  heirs  of  the 
decedent,  to  convey  to  her;  and  asks  for  specific  perform- 
ance. True,  in  her  cross-complaint,  she  asks  also  that  her 
title  be  quieted.  She  thus  tenders  a  double  issue,  and  we 
do  not  pass  upon  the  sufficiency  of  the  cross-complaint  for 
the  reason  that  it  is  not  presented  by  the  record. 

In  an  action  for  specific  performance  a  new  trial  is  not 
demandable  as  of  right.  It  has  been  held  that,  in  an  action 
to  declare  a  deed  a  mortgage  and  to  quiet  title,  a  new  trial 
as  of  right  will  not  be  granted.  Jones  v.  Peters,  28  Ind. 
App.  383.  In  Bennett  v.  Closson,  138  Ind.  542,  it  was 
held  that  it  is  only  in  actions  for  the  recovery  of  real  estate 
and  to  quiet  title  to  real  estate  that  the  losing  party  may 
have  a  new  trial  as  of  riglit,  under  §1076  Bums  1901, 
§1064  R.  S.  1881  and  Homer  1901 ;  and  if  two  or  more 
substantive  causes  of  action  proceed  to  judgment  in  the 
same  case,  whether  properly  or  improperly  joined,  one  be- 
ing of  the  class  in  which  a  new  trial  as  of  right  may  be 
granted,  and  the  other  not,  the  latter  will  control  the  pro- 
cedure, and  a  new  trial  as  of  right  will  be  denied.  See, 
also,  Wilson  v.  BrooTcshire,  126  Ind.  497,  9  L.  R  A.  792 ; 
Bichtuine  v.  Presbyterian  Church,  135  Ind.  80;  Nutter  v. 
Hendricks,  150  Ind.  605;  Butler  University  v.  Conard, 
94  Ind.  353.  In  Yoss  v.  Eller,  109  Ind.  260,  it  was  sought 
to  declare  a  deed  a  mortgage,  and  to  cancel  the  same  be- 
cause of  payment  and  to  quiet  title,  and  the  court  held 
that  the  action  did  not  involve  the  title  to  the  land  to  any 
greater  ^extent  than  title  is  involved  in  any  other  suit  to 
decree  a  mortgage  satisfied  and  to  procure  its  cancelation, 
and  hence  the  losing  party  was  not  entitled  to  a  new  trial 
as  of  right.  In  Nutter  v.  Hendricks,  supra,  it  was  said 
that,  where  a  paragraph  of  complaint  for  the  possession  of 
real  estate  or  to  quiet  title  thereto  is  joined  in  the  same 
complaint  for  any  other  cause  of  action,  a  new  trial  as  of 
right,  under  §1076  Bums  1901,  is  not  permitted.     These 
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authorities  settle  the  question  against  the  contention  of  ap- 
pellant. 

From  the  whole  record  we  are  led  to  the  conclusion  that 
the  trial  court  reached  the  only  result  warranted  by  the 
evidence,  and  that  the  judgment  pronounced  equitably  and 
correctly  adjusted  the  rights  of  the  respective  parties. 

Judgment  affirmed. 


Chappell  et  al.  ^v.  Jasper  County  Oil  &  Gas 

Company. 

[No.   4,603.     Filed  February  24,    19aS.     Petition  to  retax  coste 

granted  May  21,  1903.] 

Appeal. — FUing  Amended  Complaint  Witfumt  Leave. — No  Exception, — 
Where  no  objection  was  made  to  the  filing  of  an  amended  com- 
plaint, no  error  can  be  predicated  npon  the  court's  action  in  ])er- 
mitting  it  to  be  done.    p.  171. 

Sahb. — Record, — Pleading  Withdrawn. — When  a  pleading  is  with- 
drawn, all  rulings  thereon  pass  out  of  the  record  with  it.    p,  171. 

Same. — Joint  Exception, — Separate  Assignment  of  Error, — A  separate 
assignment  of  error  by  one  defendant,  on  a  ruling  to  which  ap- 

.  pellant  with  his  oodefendants  excepted  jointly,  presents  no  ques- 
tion for  review,   p.  172, 

In  JUNCTION. — Complaint. — Irreparable  Injury. — ^In  an  application  for 
an  injunction,  it  is  not  necessary  to  aver  that  the  plaintiff  will 
suffer  irreparable  injury  if  the  relief  asked  is  not  granted;  an 
averment  that  applicant  will  suffer  great  injury  is  sufficient. 
p.  172, 

Same. — Uore  Efficient  Remedy, — ^A  remedy  at  law  will  not  bar  injunc- 
tion, where  the  remedy  by  injunction  is  more  practical  and 
efficient,    p,  172. 

Appeal. — Precipe. — Transcript. — Bill  of  Exceptions, — Evidence. — ^Where 
the  precipe  filed  by  the  appellant  directed  the  clerk  to  prepare 
and  certify  a  "full,  true,  and  complete  transcript  of  the  proceed- 
ings, papers  on  file,  and  judgment"  in  the  cause,  the  action  of 
the  clerk  in  certifying  the  original  bill  of  exceptions  was  unau- 
thorized, and  the  same  is-  no  part  of  the  record,    p,  17S, 

Trial. — Special  Finding, — Motion  to  Modify. — A  motion  to  modify  or 
strike  out  a  special  finding  is  not  recognized  by  the  code  of  pro- 
cedure in  this  State,  and  such  motion  may  be  overruled  or  stricken 
out  by  the  court.  If  the  facts  are  found  contrary  to  the  evidence 
the  remedy  is  by  motion  for  a  new  trial,    p,  176. 


NOVEMBER  TERM,  1902— Vol.  31.  171 


OhappoU  r.  Jasper  County  Oil  &  Gas  (3o. 


Trial. — Special  Finding. — Conrluaions  of  Law  Without  the  I89ue9, — The 
aBSignee  of  an  oil  lease  brought  suit  to  enjoin  another,  who 
claimed  a  lease  of  the  same  premises,  from  drilling  for  oil  thereon. 
The  original  lessor  was  not  made  a  party  to  the  suit.  Held,  that 
Gonclusions  of  law  as  to  the  rights  between  the  lessor  and  the 
assignee  under  the  lease  were  without  the  issues,  and  erroneous. 
p.  177. 

Same. — Oonclunons  of  Law. — Surplusage . — ^Where  the  judgment  fol- 
lows the  conclusions  of  law  as  a  whole,  and  the  evidence  is  not  in 
the  record,  no  part  of  the  conclusions  can  be  considered  as  surplus- 
age,   p.  178. 

From  Jasper  Circuit  Court;  S.  P.  Thompson^  Judge. 

Suit  for  injunction  by  Jasper  County  Oil  &  Gas  Com- 
pany against  Howard  F.  Chappell  and  others.  From  a 
judgment  for  plaintiff,  defendant  Chappell  appeals.  Re- 
versed. 

B.  F.  Ferguson^  J.  E.  Wilson  and  Marston  ^  Tuttle^  for 
appellant. 

D.  M.  Shively,  Frank  Foltz,  C.  G.  Spitler,  H.  R.  Kunrie,  J. 
S.J^ailetfj  Abram  Simmons  and  F.  C.  Dailex/j  for  appellee. 

Robinson,  J. — This  case  was  transferred  from  the  Su- 
preme Court  under  the  act  of  March  12,  1901. 

The  amended  paragraph  of  complaint  upon  which  the 
case  was  tried  sought  to  enjoin  appellant  from  boring  and 
operating  gas  and  oil  wells  on  certain  lands  controlled  by 
appellee.  A  trial  by  the  court  resulted  in  a  decree  granting 
a  perpetual  injunction  against  appellants  upon  the  compli- 
ance by  appellee  with  certain  stipulated  conditions. 

A  demurrer  to  the  original  complaint  in  one  paragraph 
was  sustained,  and  leave  given  to  file  an  amended  com- 
plaint. As  no  objection  was  made  to  the  filing  of  the 
amended  complaint,  no  error  can  be  predicated  upon  the 
court's  action  in  permitting  it  to  be  done. 

As  the  second  and  third  paragraphs  of  amended  com- 
plaint were  withdrawn  before  the  trial,  no  harmful  error 
was  committed  by  the  court  in  permitting  them  to  be  filed, 
or  in  refusing  to  strike  them  out  on  motion,  or  in  overnil- 
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ing  demurrers  thereto.  When  a  pleading  is  withdrawn,  all 
rulings  thereon  pass  out  of  the  record  with  it. 

There  were  four  defendants  in  the  court  below,  against 
all  of  whom  the  judgment  and  decree  were  rendered.  Ap- 
pellant Chappell  alone  has  assigned  error.  Many  of  the 
exceptions  to  the  court's  rulings  on  the  pleadings  were 
taken  by  the  "defendants."  A  separate  assignment  of 
error  by  one  of  several  parties  who  were  defendants  below 
does  not  present  any  question  upon  a  ruling  to  which  all 
the  defendants  excepted  jointly.  Appellant  Chappell  sep- 
arately demurred  to  each  paragraph  of  the  cojnplaint,  and 
all  the  defendants  also  demurred  to  the  complaint,  and 
the  "defendants"  reserved  an  exception  to  the  ruling  on 
the  demurrers.  The  record  does  not  show  that  appellant 
reserved  any  exception  to  the  ruling  on  his  separate  demur- 
rer. The  sufficiency  of  the  complaint  is  also  questioned 
by  an  assignment  of  error. 

In  an  application  for  an  injunction,  it  is  not  necessaiy 
to  aver  that  the  plaintiff  will  suffer  irreparable  injury  if 
the  relief  asked  is  not  granted,  but  it  is  sufficient  to  aver 
that  he  will  suffer  great  injury.  It  may  be  true  in  the 
case  at  bar  that  appellee  had  a  remedy  at  law,  but  it  was 
not  "as  practical  and  efficient  to  the  ends  of  justice,  and 
its  prompt  administration,  as  the  remedy  in  equity."  Wat- 
son V.  Sutherland,  5  Wall.  74,  18  L.  Ed.  680.  In  Pom- 
eroy,  Eq.  Jurisp.  (2d  ed.),  §1357,  it  is  said  "that  a 
remedy  which  prevents  a  threatened  wrong  is  in  its  essen- 
tial nature  better  than  a  remedy  which  permits  the  wrong 
to  be  done,  and  then  attempts  to  pay  for  it  by  the  pecuniary 
damages  which  a  jury  may  assess."  See  Champ  v.  Ken- 
dricJcj  130  Ind.  549;  Bishop  v.  Moorman,  98  Ind.  1,  49 
Am.  Rep.  731 ;  Erwin  v.  FulTc,  94  Ind.  235 ;  Allen  v.  Win- 
standly,  135  Ind.  105;  Xenia  Real  Estate  Co,  v.  Macy, 
147  Ind.  568;  Tlart  v.  Ilildehrandt,  30  Ind.  App.  415. 
The  complaint,  tested  for  the  first  time  by  an  assignment 
of  error,  contains  sufficient  facts  to  bar  another  action. 
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Xenia  Real  Estate  Co,  v.  Macy,  supra;  Loeb  v.  Tmkler, 
124  Ind.  331;  Citizens  St.  R.  Co.  v.  Willoehy,  134 
Ind.  563. 

Many  of  the  questions  discussed  by  appellant's  counsel 
are  not  presented,  if,  as  insisted  by  appellee,  the  evidence 
is  not  in  the  record.  The  transcript  discloses  that  appel- 
lant, by  his  counsel,  filed  with  the  clerk  of  the  trial  court 
a  precipe  as  follows :  "The  Jasper  County  Oil  &  Gas  Com- 
pany V.  Howard  F.  Chappell  et  al.  The  clerk  of  the  Jasper 
Circuit  Court  will  prepare  and  certify  a  full,  true,  and 
complete  transcript  of  the  proceedings,  papers  on  file,  and 
judgment  in  the  above  entitled  cause,  to  be  used  on  appeal 
to  the  Supreme  Court  of  the  State  qf  Indiana."  The 
transcript  contains  the  original  bill  of  exceptions,  embrac- 
ing the  evidence  given  upon  the  trial.  The  precipe  in  the 
case  at  bar  does  not  differ  in  any  material  respect  fr9m 
that  in  Chestnut  v.  Southern  Ind.  R.  Co.,  157  Ind.  509, 
where  it  is  held  that  under  such  a  precipe  the  original  bill 
of  exceptions,  containing  the  evidence,  and  authenticated 
by  the  clerk,  though  embodied  in  the  transcript,  is  not  a 
part  of  the  record,  and  can  not  be  considered ;  the  court 
saying:  "Under  the  directions  given  to  the  clerk  in  the 
precipe  in  question  it  became  his  duty  to  certify  to  this 
court  a  transcript  or  copy  of  the  original  bill  of  exceptions 
containing  the  evidence  and  the  rulings  of  the  court  in  the 
admission  or  exclusion  of  testimony,  and  his  act  in  certi- 
fying the  original  bill  was,  under  the  statute,  unauthor- 
ized." In  Johnson  v.  Johnson,  156  Ind.  592,  the  court 
said :  "Only  such  papers  and  entries .  as  are  designated  in 
said  precipe  are  properly  a  part  of  the  record  on  appeal. 
Said  precipe  did  not  direct  or  request  the  clerk  to  certify 
to  this  court  said  original  bill  of  exceptions  containing  the 
evidence,  in  any  manner.  Under  such  conditions  if  said 
original  bill  of  exceptions  containing  the  evidence  was  em- 
bodied in  the  transcript,  and  properly  authenticated,  the 
same  would  not  be  a  part  of  the  record  and  could  not  be 
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considered."  See,  also,  Brown  v.  Armfield,  155  Ind.  150; 
McCasUn  v.  Advance  Mfg.  Co.,  155  Ind.  298.  Under 
these  authorities,  we  must  hold  that  the  evidence  is  not 
before  us. 

The  facts  found  by  the  court  are  that  on  August  1,  1899, 
Anna  C.  Hershman  leased  to  the  Tri-State  Oil  Company 
certain  lands,  which  company,  on  July  18,  1900,  assigned 
the  lease  to  one  McDonald,  who  assigned  the  same  July 
28,  1900,  to  appellee.  The  lease  and  assignments  were 
duly  recorded.  By  this  lease  the  lessor  granted  to  the  lessee 
all  the  oil  and  gas  in  and  under  the  land  described,  and 
the  right  to  enter  upon  the  premises  to  drill  for  oil  and 
gas,  and  erect  and  maintain  necessary  buildings,  and  lay 
necessary  pipes  for  the  transportation  of  gas  and  oil,  re- 
serving to  the  lessor  the  one-eighth  of  all  oil  produced  and 
saved,  to  be  delivered  in  the  pipe-line  with  which  the  lessee 
might  connect  its  wells.  If  gas  only  was  found  in  suffi- 
cient quantities  to  transport,  the  lessee  agreed  to  pay  the 
lessor  $100  annually  for  the  product  of  each  well  so  trans- 
ported; lessor  to  have  free  gas  for  dwelling-house.  In 
case  no  well  yras  completed  within  ninety  days  from  date 
of  lease,  "then  this  grant  shall  become  null  and  void  unless 
second  parties  shall  pay  to  the  first  party  twenty-five  cents 
per  acre  annual  rental  payable  monthly  for  each  month 
thereafter  such  completion  is  delayed;"  the  lessee  to  have 
the  right  to  use  sufficient  gas  or  oil  to  nin  all  machinery 
for  drilling  and  operating  wells,  and  "the  right  to  remove 
all  property  at  any  time."  In  case  the  first  well  was  a 
water  well,  the  lessee  was  to  leave  the  casing  therein,  free 
of  cost  to  the  lessor ;  it  was  further  agreed  that  the  lessee 
or  assigns  might,  ^'at  any  time,  by  paying  to  said  first  party, 
his  heirs  and  assigns,  the  sum  of  $1,  and  the  said  first  party 
hereby  agrees,  for  himself,  his  heirs  or  assigns,  to  accept 
said  sum  of  $1  in  full  for  all  claims  of  every  kind  and  na- 
ture that  could  hereafter  accrue  on  this  lease ;  and  the  said 
second  party,  his  heirs  or  assigns,  shall  release  said  first 
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party,  his  heirs  or  assigns,  from  all  claims  by  reason  of  hav- 
ing made  this  lease."  It  is  further  found  that  on  October 
13,  1899,  the  original  lessee  commenced  drilling  an  oil-well, 
and  at  a  depth  of  112  feet  struck  oil,  and  prior  to  October 
30,  1899,  drilled  the  same  to  a  depth  of  120  feet,  and  on 
the  next  day  drilled  some  feet  further  in  the  oil-bearing 
rock,  and  on  November  7,  1899,  removed  the  machinery, 
and  glaced  a  wooden  plug  in  the  top  of  the  well ;  that  oil 
was  found  in  paying  quantities,  but  the  well  was  not  "shot, 
pumped,  or  tested  as  to  its  capacity  at  any  time;"  that 
no  oil  was  ever  produced  or  marketed  from  the  well,  and 
the  lessor  was  never  paid  in  money,  oil,  or  gas  any  sum 
for  the  purpose  of  prolonging  the  time  of  the  lease;  that 
no  pipe-line  has  ever  been  constructed  in  the  Jasper  county 
oil  fields,  with  which  the  well  could  be  connected  if  it  were 
in  fact  operated,  and  at  the  time  of  the  completion  of  the 
well  this  field  had  not  been  developed,  and  there  was  then 
no  facilities  for  saving  and  marketing  oil ;  that  neither  the 
appellee  nor  any  of  the  assignors  of  the  lease  notified  the 
original  lessor  prior  to  August  22,  1901,  that  the  well 
contained  oil  in  paying  quantities ;  that  the  original  lessor 
at  no  time  prior  to  the  bringing  of  this  action  ever  notified 
the  original  lessee  or  its  lessee  or  appellee  that  she  desired 
to  have  tlie  lease  forfeited;  that  on  August  3,  1900,  the 
original  lessor  gave  to  appellants  permission^  without  the 
consent  of  the  owner  of  the  original  lease,  to  go  upon  the 
land  and  drill  for  oil;  that  they  entered  upon  the  land 
and  commenced  drilling  an  oil-well,  and  had,  when  this 
suit  was  brought,  August  25,  1900,  drilled  the  same  to  a 
depth  of  ninety-six  feet,  and  were  intending  to  complete 
the  same  and  take  oil  therefrom,  claiming  the  right  to 
do  so  through  the  permission  given  them  by  the  original 
lessor;  that  neither  the  original  lessee,  McDonald,  nor  ap- 
pellee, at  any  time  ever  intended  to,  or  did,  abandon  the 
leased  premises;  that,  before  the  bringing  of  this  suit, 
appellants  refused,  upon  demand,  to  cease  drilling,  and 
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agreed  to. save  the  original  lessor  harmless  in  any  litigation 
that  might  arise  touching  the  respective  rights  of  the  par- 
ties ;  that  neither  appellee  McDonald,  nor  the  original  les- 
see, has  at  any  time  drilled  or  attempted  to  drill  any  other 
well,  nor  have  they  attempted  to  operate  the  well  and  pro- 
duce oil  therefrom,  nor  has  either  of  them  paid,  or  offered 
to  pay,  any  money  rent  for  the  premises. 

As  conclusions  of  law,  the  court  stated:  (1)  That  the 
lease  required  an  oil-producing  well  to  be  completed  on 
or  before  October  30,  1899,  without  any  payment  of  rent, 
and  in  case  oil  was  not  produced  in  paying  quantities 
within  that  time,  upon  an  obligation  to  rent  at  the  rate  of 
$20  per  annum,  the  lease  was  extended  until  October  31, 
1900;  (2)  that  appellee  was,  when  the  action  was  com- 
menced, entitled  to  an  injunction  restraining  appellants 
from  operating  for  oil  on  the  lands  in  question;  (3)  that 
the  "restraining  order  should  be  continued  for  the  period 
of  thirty  days  from  this  date  [February  12,  1901],  and 
if,  within  that  time,  the  rental  at  the  rate  of  $20  per  an- 
num shall  be  paid  into  court  for  the  use  of  the  party  en- 
titled thereto,  the  said  injunction  shall  remain  in  force 
until  May  1,  1901 ;  and  if  before  May  1,  1901,  the  plain- 
tiff shall  complete  one  or  more  wells  so  as  actually  to  pro- 
duce oil  in  paying  quantities,  then  the  said  injunction 
shall  be  perpetuated  so  long  as  the  plaintiff  shall  complete 
at  least  one  productive  well  each  year,  and  on  failure  of 
plaintiff  to  comply  with  conditions  here  prescribed  the 
said  injunction  will,  on  motion,  be  dissolved." 

Appellant's  motion  to  modify  and  change  the  special 
finding,  and  to  make  additional  findings,  was  properly 
overruled.  Such  a  motion  is  not  recognized  by  the  code 
of  procedure,  and  may  properly  be  overruled,  rejected,  or 
stricken  out  by  the  court.  Bunch  v.  Hart,  138  Ind.  1; 
Banner  Cigar  Co.  v.  Kamm,  etc..  Brewing  Co,,  145  Ind. 
266;  Windfall  Nat  Oas,  etc.,  Co.  v.  Terwilliger,  152  Ind. 
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364;  Smith  v.  Barher,  153  Ind.  322;  Elliott,  App. 
Proc.,  §767. 

For  the  same  reason  the  motion  to  strike  out  part  of  the 
special  finding  was  properly  overruled.  If  the  facts  are 
found  contrary  to  the  evidence,  the  remedy  is  hy  motion 
for  a  new  trial.  Sharp  v.  Malia,  124  Ind.  407;  TewJcs- 
hury  V.  Howard,  138  Ind.  103. 

Appellant  Chappell  excepted  to  each  conclusion  of  law. 
While  there  has  not  been  upon  this  branch  of  the  case,  as 
claimed  by  counsel  for  appellee,  a  strict  compliance  with 
the  rule  as  to  briefs,  yet  we  think  the  rule  has  been  suffi- 
ciently complied  with  to  present  the  question  argued. 

By  the  terms  of  the  lease,  the  lessor  was  to  have  a  cer- 
tain part  of  all  oil  produced  and  saved  from  the  premises 
leased,  to  be  delivered  in  the  pipe-line  with  which  the  lessee 
might  connect  the  wells.  The  time  when  operations  should 
begin  is  impliedly  fixed  by  the  provision  that  if  a  well  is 
not  completed  within  ninety  days  from  August  1,  1899, 
the  grant  was  to  become  null  and  void,  unless  the  lessee 
should  pay  the  lessor  "twenty-five  cents  per  acre  annual 
rental,  payable  monthly,  for  each  month"  the  completion 
of  a  well  was  delayed.  The  lease  provides  nothing  as  to 
how  often  a  well  should  be  drilled,  or  as  to  the  number 
that  should  be  drilled;  nor  does  it,  in  terms,  fix  any  time 
when  it  shall  terminate.  The  finding  shows  that  a  well 
was  commenced  and  oil  found  within  ninety  days  from  the 
date  of  the  lease,  but  it  does  not  show  that  a  well  was  com- 
pleted within  the  ninety  days.  The  lease  recites  that  the 
grant  is  for  a  valuable  consideration,  the  receipt  of  which 
is  acknowledged.  This  suit  was  brought  August  25,  1900. 
From  the  finding  it  appears  that  when  the  suit  was  brought, 
the  lease  had  not  been  forfeited,  but  was  a  valid  lease 
as  between  the  parties  to  this  action,  and  was  owned 
by  appellee.  What  unsatisfied  obligation,  if  any,  ex- 
isted at  that  time  on  the  part  of  appellee,  and  in  fa- 
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vor  of  the  lessor,  was  not  presented  by  an  issue  in  the 
case.  The  lessor  was  not  a  party  to  this  suit.  What  right, 
if  any,  the  lessor  has  to  have  the  lease  forfeited,  was  not 
presented.  The  lease  contains  no  forfeiture  clause  fSr 
failure  to  operate  the  well,  and  what  damage,  if  any,  the 
lessor  has  suflFered  for  failure  on  the  appellee's  part  prop- 
erly to  develop  the  land,  is  a  question  between  the  lessor 
and  appellee,  and  is  not  here  presented.  Whether  the 
lease,  upon  failure  to  complete  the  well  within  the  time 
fixed,  was  continued  in  force  a  definite  time  through  the 
operation  of  some  promise  it  contained,  or  whether  ap- 
pellee shall  make  certain  payments  to  the  lessor,  or  what 
other  acts  it  should  do  that  the  lease  mav  continue,  are 
questions  between  the  appellee  and  the  lessor.  The  finding 
shows  that  the  lease  had  not  been  forfeited  when  this  suit 
was  brought.  Whether  this  finding  is  sustained  by  the  evi- 
dence, IS  not  presented,  as  the  evidence  is  not  before  us. 
We  can  not  treat  any  part  of  the  conclusions  of  law  as 
surplusage,  because  the  judgment  follows  the  conclusions 
as  a  whole. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
clusions of  law. 


Tron  et  al  v.  Lewis. 

[No.  4,269.    Filed  Febraary  17»  1903.    Rehearing  denied  May  21, 

1903.] 

Ghampbrtt  and  Maintenance.— Con/roote. — Attorney  and  Client.-^A 
firm  of  attomeys  and  six  property  owners  entered  into  a  written 
agreement  that  each  property  owner  should  institute  a  suit  for 
damages  and  injunction  against  defendants;  that  one  case  should 
be  pushed  by  all,  and  if  it  should  fail,  each  'property  owner  should 
contribute  his  proportion  of  the  costs,  and  if  it  should  succeed, 
then  each  case  was  to  be  pressed  for  trial.  The  contract  provided 
that  the  attomeys  should  receive  no  compensation  unless  success- 
ful, and  if  successful  thoy  should  receive  an  amount  equal  to  one- 
half  of  the  sum  collected  by  tliem.  Held,  that  the  oontraot  was 
not  cliampertouB.    pp.  183-186. 
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Intoxicatinq  Liquors. — Unlawful  Sales. — ^Whereone  licensed  to  sell 
liquor  in  a  certain  room  provided  tables  in  the  grounds  adjoin- 
ing and  employed  yonng  men,  some  of  them  minors,  as  waiters, 
who  served  the  patrons  at  such  tables,  the  waiters  being  sup- 
plied at  the  bar  with  tickets  which  they  used  in  payment  for 
liquors,  and  which  were  paid  for  by  them  at  such  rate  that  they 
reoeiyed  for  their  services  ten  cents  for  sales  amounting  to  (1. 10, 
such  sales,  whether  made  by  the  waiters  or  by  the  licensee,  were 
unlawful,    p.  188, 

Nuisance. — Intoxicating  Liquorr. — Injunction, — ^Where,  in  a  suit  to  en- 
join as  a  nuisance  a  resort  in  which  it  was  alleged  intoxicating 
liquors  were  unlawfully  sold,  the  evidence  showed  that  the  busi- 
ness conducted  by  defendant  constituted  a  public  nuisance  which 
was  specially  injurious  to  the  plaintiff,  the  continuation  of  the 
resort  was  properly  enjoined  without  regard  to  the  question  as  to 
the  persons  who  made  sales  of  intoxicating  liquors  in  themselves 
unlawful,    p.  189, 

Prom  Boone  Circuit  Court ;  B,  S.  Higgins,  Judge. 

Suit  by  Zimri  C.  Lewis  against  William  Tron  and 
another.  Prom  a  judgment  for  plaintift*  defendants  ap- 
peal.    Affirmed. 

J.  J5.  Kealing,  M.  M.  Hugg  and  8.  M.  Ralston^  for  ap- 
pellants. 
H.  F.  Rittery  for  appellee. 

Black,  P.  J. — This  cause  was  commenced  in  1898,  in 
the  Marion  Circuit  Court,  from  which  the  venue  was 
changed  to  the  court  below.  It  was  a  suit  of  Zimri  C. 
Lewis,  the  appellee,  against  the  appellants,  William  Tron 
and  the  Terre  Haute  Brewing  Company. 

In  the  complaint  it  was  shown  that  the  appellee  was  the 
owner  of  a  certain  lot  in  the  city  of  Indianapolis,  on 
which  was  a  house,  No.  2520  North  Capitol  avenue,  which 
was  occupied,  and  for  thirteen  years  had  been  occupied,  as 
a  residence  by  the  appellee  and  his  family,  consisting  of 
himself  and  his  wife  and  their  four  children,  two  sons  and 
two  daughters,  the  oldest  a  daugliter  seventeen  years  of 
age,  and  the  youngest  a  son  five  years  old.  The  house  con- 
tained nine  rooms,  and  was  well  furnished  and  in  good 
condition.    It  was  in  a  locality  thickly  settled  and  devoted 


180       APPELLATE  COURT  OF  INDIANA, 

Tron  V.  Lewis. 

to  residence  purposes.  There  were  no  manufacturing  es- 
tablishments or  business  houses  within  ten  squares  of  it, 
except  a  few  drug  stores  and  groceries,  and  the  business 
place  of  the  appellants  hereinafter  mentioned.  The  people 
residing  in  the  neighborhood  were  intelligent  and  well  be- 
haved, and  but  for  the  matters  complained  of  against  the 
appellants  the  appellee's  premises  would  rent  for  $25  per 
month,  and  for  the  five  preceding  years  would  have  rented 
for  that  sum.  It  was  charged  that  the  appellants  entered 
into  collusion,  for  their  personal  profit,  to  establish  and 
maintain  a  resort,  mainly  for  the  purpose  of  selling  intoxi- 
cating liquors  and  inducing  persons  to  visit  such  place, 
and  there  to  buy  from  the  appellants  and  drink  such  liq- 
uors, and  for  the  purpose  of  furnishing  a  place  where 
persons  might  congregate,  especially  in  the  evenings  and 
nights  and  on  Sundays,  during  the  summer  months,  to  buy 
of  the  appellants  and  drink  such  liquors  in  defiance  of  law. 
In  pursuance  of  such  plan  and  purpose,  the  appellants 
selected,  as  the  place  for  such  resort,  a  tract  of  land  of 
about  six  acres,  extending  from  Capitol  avenue  to  Illinois 
street,  about  500  feet  along  the  north  side  of  Fall  creek, 
and  extending  north  from  the  creek  about  400  feet.  This 
tract  lay  immediately  across  Capitol  avenue  from  the  ap- 
pellee's residence.  The  Terre  Haute  Brewing  Company, 
appellant,  had  owned  this  tract  for  about  three  years  before 
the  commencement  of  this  suit.  The  appellants  proceeded 
to  improve  and  beautify  the  grounds  by  laying  out  grass- 
plats,  walks,  and  driveways,  and  erecting  at  various  places 
summerhouses  of  beautiful  design  and  finish.  They  also 
erected  two  large  buildings,  one  on  the  plan  of  a  dwelling- 
house  and  the  other  designed  for  a  clubhouse,  the  former 
having  about  fifteen  rooms,  one  of  them  on  the  first  floor, 
and  fronting  on  Capitol  avenue,  being  designated  and  used 
as  a  saloon  and  barroom,  and  the  other  rooms  being  ar- 
rangeil  for  the  accommodation  of  men  and  women  who  de- 
sired to  occupy  them  for  the  purpose  of  drinking  intoxicat- 
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ing  liquors  and  indulging  in  lascivious  conduct.  Both  of 
these  buildings,  it  was  alleged,  were  furnished  and  adorned 
in  the  most  attractive  manner,  with  wine-rooms.  Scattered 
over  the  grounds  at  various  places,  were  tables,  seats,  and 
other  conveniences  for  the  comfort  of  visitors.  At  night 
the  grounds  were  lighted  by  about  350  incandescent  electric 
lights,  inclosed  in  glasses  of  different  colors. 

The  grounds  and  buildings  were  designed  to  be  and 
were  attractive  in  appearance,  and  were  constantly  kept 
in  that  condition.  On  the  west  side  of  the  premises, 
and  directly  across  Capitol  avenue  from  the  appellee's 
residence,  were  two  entrances  for s  vehicles,  bicycles,  and 
persons  on  foot,  and  on  the  east  side  were  other  en- 
trances used  by  pedestrians.  In  May,  1897,  after  the 
premises  had  been  so  prepared  and  beautified,  they  were 
thrown  open  by  the  appellants  to  the  public,  and  by  adver- 
tisements and  otherwise  the  public  were  invited  to  resort 
there  to  buy  and  drink  intoxicating  liquors  and  for  amuse- 
ment; and  ever  thereafter  great  crowds  of  people  from  all 
parts  of  the  city  and  vicinity  resorted  to  and  congregated 
upon  the  premises,  day  and  night,  the  greatest  crowds  being 
at  night  and  on  Sundays.  At  times  more  than  6,000 
people  visited  the  place  in  one  day.  Every  night  and 
every  Sunday,  in  pleasant  weather,  there  had  been  a 
constant  stream  of  people,  in  carriages,  on  bicycles,  and  on 
foot,  entering  and  departing.  All  the  carriages,  and  a 
large  number  of  bicycles  and  pedestrians,  entered  and  de- 
parted through  the  entrance  directly  opposite  appellee's 
residence.  Many  of  the  visitors  remained  there  until  after 
12  o'clock  at  night  and  until  the  early  hours  of  the  morn- 
ing. The  appellants  kept  in  their  employ  a  band,  which 
furnished  music  for  the  entertainment  of  visitors  every 
evening,  until  late  at  night.  The  appellants  sold  intoxicat- 
ing liquors  without  restraint  and  in  violation  of  the  law  at 
all  hours  to  the  persons  thus  assembled  on  their  premises, 
which  were  drunk  thereon  by  such  persons,  and  were  served 
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by  the  glass  at  the  tables  upon  the  grounds  and  in  the  rooms 
of  the  buildings.  Prostitutes  and  their  male  associates 
frequented  the  premises,  and  many  of  the  persons  so  as- 
sembled became  intoxicated  upon  the  liquors  so  sold,  and 
while  in  such  condition  indulged  in  loud  talking  and  pro- 
fane and  obscene  language,  and  continued  such  conduct 
until  late  at  night.  The  persons  entering  and  departing 
were  noisy  and  disorderly,  many  of  them  shouting,  laugh- 
ing, and  using  profane  and  vile  language.  AH  the  things 
thus  alleged  to  have  been  done  on  the  premises  were  of  daily 
and  nightly  occurrence  during  the  warm  weather,  and  also 
in  cold  weather,  except  that  then  there  were  smaller 
crowds,  and  the  most  of  the  things  done  were  confined  to 
the  buildings.  The  noises  and  disturbances  which  took 
place,  and  the  singing  and  shouting,  and  vile  and  profane 
language,  were  plainly  heard  by  the  appellee  and  his  fam- 
ily in  their  residence,  and  such  noise  and  conduct  of  the 
persons  on  the  premises,  and  of  those  entering  and  depart- 
ing, were  a  constant  disturbance  and  annoyance,  oflFensive 
and  disquieting  to  appellee  and  his  family,  and  a  damage 
to  his  enjoyment  of  his  residence,  and  he  and  his  family 
were  kept  awake  at  night,  and  kept  in  constant  fear  and 
dread  of  injury  from  drunken  men.  The  location,  con- 
duct, and  manner  of  conducting  the  business  and  resort, 
the  great  numbers  visiting  it,  the  open  and  public  viola- 
tion of  the  law,  in  the  sales  of  intoxicating  liquors,  the 
bad  character  of  Tron,  the  wealth,  influence,  and  determi- 
nation of  the  other  appellant  in  its  business  enterprises, 
its  ownership  of  the  real  estate  and  interest  in  the  estab- 
lishment and  maintenance  of  the  business,  the  demoraliz- 
ing influence  of  the  business  and  resort,  had  become 
matters  of  public  and  general  conversation  and  com- 
ments in  the  newspapers  of  the  city  and  elsewhere 
throughout  this  State,  and  had  given  the  place  and  business 
great  notoriety  throughout  the  city  and  State,  and  had 
caused  disgrace  and  odium,  and  had  given  to  the  neighbor- 
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hood  and  locality  of  tHe  business,  including  the  appellee's 
residence,  a  had  reputation  and  character,  and  had  created 
a  prejudice  against  the  same,  and  thereby  had  destroyed 
the  rental  value  of  tHe  appellee's  property  for  residence 
purposes  and  the  enjoyment  of  the  appellee  in  it  as  a  home- 
stead. It  was  further  alleged  that  the  appellants  had 
recently  erected  and  were  using  a  building  for  theatrical 
exhibitions,  which  was  situated  on  said  premises  immedi- 
ately upon  Capitol  avenue,  with  an  entrance  on  that  street 
directly  opposite  the  appellee's  residence.  This  building 
included  a  stage  and  dressing-rooms,  the  place  for  the  audi- 
ence being  enclosed  in  a  tent.  Performances  were  given 
there  in  the  afternoon  and  evening  of  every  day  except 
Sunday,  and  it  was  alleged  that  the  appellants  intended  to 
continue  such  daily  performance  during  the  entire  sum- 
mer. Large  crowds  attended  the  performances,  and  as- 
sembled in  the  tent  and  indulged  in  loud  cheering  and 
shouting.  It  was  alleged  that  on  account  of  all  ihef  things 
thus  averred  the  appellee  was  damaged  in  the  sum  of 
$5,000 ;  that  appellants  had  invested  large  sums  of  money 
in  the  enterprise,  and  intended  to  maintain  and  enlarge 
it  upon  the  same  lines,  to  the  irreparable  injury  of  the 
appellee's  property  and  his  enjoyment  thereof.  Prayer 
for  judgment  for  said  amount,  and  that  the  appellants  bo 
enjoined  from  the  further  conduct  of  the  business  at  that 
place. 

The  appellants  answer  separately  by  general  denial. 
Appellant  Tron  also  separately  filed  two  paragraphs  of 
answer,  demurrers  to  which  were  sustained. 

It  is  contended  that  the  third  paragraph  of  Tron's  an- 
swer contained  a  good  defense.  In  this  paragraph  it  was 
alleged  that  prior  to  the  commencement  of  this  action  the 
appellee  and  certain  other  persons  entered  into  an  agree- 
ment with  the  copartnership  of  Ritter  &  Baker,  composed 
of  Eli  F.  Ritter  and  Jason  E.  Baker,  attorneys  at  law. 
This  agreement  was  as  follows:     "We,  the  undersigned, 
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in  consideration  of  mutual  interests  and  protection  of  our 
homes,  families^  and  property,  do  hereby  enter  into  the 
following  agreement:  (1)  We  will  each  institute  a  suit 
against  the  resorts  known  as  'Kissels'  and  Fairbanks/  sit- 
uated in  the  immediate  neighborhood  of  our  homes,  for 
damages  and  injunction  as  nuisances.  We  will  concen- 
trate our  forces  upon  one  case,  to  be  pushed  as  rapidly  as 
possible,  for  which  trial  we  will  carefully  produce  all  the 
evidence  we  can  secure,  and  give  to  such  trial  our  careful 
attention ;  and  if  the  plaintiff  shall  fail  and  be  taxed  with 
the  costs  of  such  trial,  we  hereby  bind  ourselves  respectively 
to  contribute  each  ol  us  his  proportion  of  such  costs.  If 
upon  such  trial  the  plaintiff  is  successful,  then  each  of  our 
cases  is  to  be  pressed  for  trial.  In  the  event  the  plaintiff  is 
defeated  in  said  case  first  to  be  tried,  then  neither  of  us 
does  hereby  bind  himself  to  go  any  further  with  the  pro- 
ceedings in  the  other  cases,  unless  upon  further  considera- 
tion he  shall  decide  to  do  so.  (2)  For  the  purposes  of  the 
suits  referred  to  in  this  agreement,  we  do  each  hereby  em- 
ploy the  firm  of  Ritter  &  Baker  as  attorneys,  upon  the  fol- 
lowing terms:  Said  firm  to  investigate  and  bring  such 
suits  and  conduct  the  trial  of  said  test  case  herein  pro- 
vided for,  as  well  as  the  other  cases  if  they  shall  proceed 
to  trial,  to  do  whatever  may  be  necessary  to  be  done  as 
attorneys  in  the  conduct  of  said  cases  to  the  final  deter- 
mination theiteof,  and  if  they  shall  fail  to  secure  judgments 
and  collect  the  same,  then  we  and  neither  of  us  are  to  be  in 
any  way  responsible  to  them  for  any  fee  or  compensation 
for  their  said  services ;  but  if  successful  in  'obtaining  judg- 
ments and  collecting  the  same,  the  said  firm  is  to  have  an 
amount  equal  to  one-half  of  such  sum  as  may  be  collected 
by  them."  This  was  dated  March  26, 1898,  and  was  signed 
by  said  attorneys  and  the  appellee  and  five  other  persons. 
It  was  alleged  in  the  third  paragraph  of  answer  that  the 
place  described  in  this  agreement  as  a  resort  known  as 
"Fairbanks"  was  the  same  place  alleged  in  the  complaint 
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to  have  been  and  to  be  conducted  by  the  appellants;  that 
pursuant  to  this  agreement,  and  none  other,  the  appellee 
brought  this  action  by  and  through  said  Ritter  &  Baker 
as  his  attorneys.  After  stating  the  purport  of  the  terms 
of  the  agreement  relating  to  compensation  of  the  attorneys, 
it  was  allied  that  it  was  contemplated  in  the  minds  of  the 
parties  to  the  contract  that  such  amount  to  be  paid  to  the 
attorneys  should  be  paid  out  of  the  moneys  actually  recov- 
ered and  collected  in  this  action,  and  none  other ;  that  such 
contract  was  and  is  against  public  policy;  and  that  this 
action,  brought  pursuant  thereto,  is  speciulative  and  cham- 
pertous. 

The  parties  to  the  contract  having  reduced  its  terms  to 
writing,  signed  by  them,  thereby  made  it  the  expression  of 
their  intentions  in  the  premises.  Not  only  were  their  oral 
negotiations  merged  in  the  written  instrument,  but  also 
whatever  was  contemplated  in  their  minds  concerning  the 
purposes  of  the  parties  to  the  contract  was  evidenced  by 
the  terms  employed  in  the  writing,  by  the  l^al  effect  of 
which,  interpreted  according  to  their  ordinary  significa- 
tion, the  purport  of  their  contract  must  be  ascertained.  As 
between  themselves,  they  would  not  be  permitted  to  say  that 
they  or  either  of  them  intended  an  effect  different  from  the 
meaning  of  the  words  employed,  nor  can  such  a  contrary 
effect  be  attributed  to  the  contract  by  one  not  a  party  to  the 
contract,  and  not  alleging  the  making  of  any  subsequent 
contract.  As  to  the  proper  effect  of  an  allegation  of  fraudu- 
lent collusion  in  the  framing  of  such  a  contract,  the  case 
presents  no  occasion  for  deciding. 

The  attorneys  were  engaged  to  bring  and  manage  an 
action  for  each  of  the  other  parties  for  damages  and  for 
injunction.  Xone  of  the  parties  were  to  obtain  or  recover 
any  part  of  the  amount  recovered  as  damages  in  any  of  the 
contemplated  actions,  except  the  plaintiff  therein,  the  real 
party  in  interest,  though  all  of  them,  except  the  attorneys, 
were  interested  in  preventing  by  injunction  the  continued 
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maintenance  of  the  nuisance.  The  attomevs  were  not  to 
carry  on  the  suit  at  their  expense,  and  were  not  to  be  liable 
for  the  costs  in  any  event.  They  were  not  to  receive  as  their 
fee  in  each  case  a  sum  out  of  the  damages  recovered  by  the 
plaintiff  or  a  share  of  such  damages,  but  the  plaintiff  in 
each  case  was  bound  personally  to  the  attorneys  for  an 
amount  equal  to  one-half  of  the  sum  collected  for  such 
plaintiff.  This  was  the  ordinary  and  legitimate  contingent 
fee.  Each  of  those  who  engaged  to  share  with  the  appellee 
in  the  payment  of  costs,  if  he  should  fail  and  should  be 
taxed  with  the  costs,  had  an  interest  of  his  own  in  the 
success  of  this  suit,  not  by  way  of  sharing  in  the  damages 
recovered  herein,  but  in  the  prevention  by  injunction  of 
the  continuance  of  the  nuisance,  and  in  the  determination 
by  the  decision  of  the  court  of  the  questions  which  affected 
all  such  parties,  respectively,  in  their  several  suits. 

If  the  contract  in  question  were  obnoxious  to  the  charge 
of  champerty  or  maintenance,  there  would  be  a  question  as 
to  whether  it  might  properly  be  set  up  as  a  defense  in  this 
action,  upon  which  question  the  authorities  are  not  in  full 
accord.  We  need  not  enter  upon  an  investigation  of  the 
subject,  for  we  are  of  the  opinion  that  the  contract  is  not 
thus  objectionable.  Any  interest  whatever  in  the  subject 
of  the  action,  though  contingent  and  remote,  or  even  the 
possibility  of  an  interest,  exempts  one  who  aids  the  litigant 
from  the  charge  of  illegal  maintenance.  See  5  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  820. 

An  agreement  to  contribute  to  the  expenses  of  litigation 
in  which  the  person  so  agreeing  is  interested,  or  may  rea- 
sonably suppose  liimself  to  be  interested,  by  reason  of  hav- 
ing an  interest  in  the  question  at  issue,  is  not  a  champertoua 
agreement  or  one  subject  to  the  charge  of  maintenance. 
Davies  v.  Stowell  78  Wis.  334,  47  N.  W.  370,  10  L.  R  A. 
190;  Gilhert-AmoU  Land  Co.  v.  O'Hare,  93  Wis.  194, 
67  X.  W.  38;   Williams  v.  Fowle,  132  Mass.  385. 

The  court  upon  the  trial  found  in  favor  of  the  appellee ; 
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tliat  he  was  entitled  to  recover  from  the  appellant  Tron 
$200,  "as  damages  for  injuries  to  and  interference  with  the 
comfortable  enjoyment  of  the  plaintiflPs  home  and  real 
estate,  described  in  his  complaint,  by  reason  of  the  acts  of 
the  defendant  William  Tron  therein  complained  of ;"  that 
the  appellee  was  entitled  to  a  perpetual  injunction  against 
Tron,  enjoining  him  from  the  sale,  directly  or  indirectly, 
of  intoxicating  liquors  upon  the  grounds  described  in  the 
complaint,  and  known  as  "Fairbanks,"  except  in  the  room 
situate  thereon  and  described  in  Tron's  license  as  No.  2525 
Capitol  avenue  north ;  that  the  appellant  the  Terre  Haute 
Brewing  Company  be  perpetually  enjoined  from  permit- 
ting or  suffering  the  real  estate  to  be  used  for  the  sale  of 
intoxicating  liquor  thereon,  except  in  said  room,  and  from 
leasing  said  ground  for  the  purpose  of  such  selling  thereon 
except  in  said  saloon  room.  Judgment  accordingly  fol- 
lowed. 

The  separate  motions  of  the  appellants  for  a  new  trial 
were  overruled,  and  the  other  questions  presented  here 
relate  to  matters  stated  as  causes  in  those  motions. 

The  finding  of  the  court  was  sustained  by  sufficient  evi- 
dence to  support  it  on  appeal,  and  was  not  contrary  to  law. 
There  was  evidence  tending  to  support  all  the  material 
averments  necessary  to  the  recovery  awarded.  Comparing 
the  complaint  with  the  evidence,  it  may  be  said  that  the 
complaint  stated  the  facts  intensely,  and  perhaps  with  some 
degree  of  exaggeration,  but  that  the  evidence  bore  out  the 
allegations  with  sufiicient  certainty  on  all  the  material 
matters.  Having  taken  space  for  the  statement  of  the 
substance  of  the  complaint,  we  need  not  recite  the  evidence, 
which  was  voluminous.  It  showed  that  Tron  maintained 
a  public  nuisance  on  the  real  estate  leased  to  him  for  such 
purpose  by  his  codefendant,  which  was  specially  injurious 
to  the  appellee,  injuring  and  interfering  with  his  comfort- 
able enjoyment  of  his  property  as  a  home  for  himself  and 
his  family,  for  which  special  injury  the  damages  were 
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assessed.  Such  damages  were  so  far  within  the  provincje 
of  the  trial  court  that  we  can  not  disturb  the  finding  because 
of  the  amount  of  damages  awarded.  There  has  been  some 
discussion  of  the  method  resorted  to  for  the  purpose  of  sup- 
plying intoxicating  liquors  to  visitors  on  the  grounds  out- 
side of  the  room  to  which  the  license  for  the  sale  of  such 
liquors  related,  the  license  not  protecting  from  the  charge 
of  unlawfulness  sales  of  such  liquors  except  in  the  licensed 
room. 

The  liquors  were  delivered  to  patrons  at  tables,  of  which 
there  were  about  100  in  the  grounds,  by  waiters,  young 
men,  some  of  them  minors.  The  waiters  were  supplied  at 
the  bar  in  the  house  with  tickets  or  tokens,  which  were  paid 
for  by  the  waiters  at  such  rate  that  they  received  tickets  of 
a  face  value,  in  the  payment  for  liquors,  ten  per  cent 
greater  than  the  amount  paid  for  them  by  the  waiters. 
When  liquors  ordered  by  patrons  were  received  by  the 
waiter  at  the  bar  for  delivery  on  the  grounds,  he  gave  in 
exchange  therefor  such  tickets  at  their  face  value,  being 
the  price  paid  to  the  waiter  by  the  patron ;  the  waiter  thus 
receiving  compensation  for  his  service  for  Tron  out  of  the 
moneys  received  from  the  patrons  by  the  waiter  for  the 
liquors  sold.  If  such  sales  on  the  grounds  could  properly 
be  called  sales  by  the  waiters,  and  not  by  Tron,  as  seems 
to  be  claimed,  they  would  still  be  unlawful  sales,  know- 
ingly made  possible  and  authorized  and  promoted  by  Tron, 
and  he  would  be  chargeable  personally  for  his  own  unlawful 
sales  at  the  bar  to  waiters  who  were  minors.  This  method 
of  carrying  on  the  establishment  was  a  skilful  device  for 
security  against  dishonesty  of  the  waiters,  and  for  making 
payment  for  their  services  at  the  rate  of  ten  cents  for  sales 
amounting  to  $1.10,  and  probably  was  used  in  part,  if  not 
wholly,  for  such  purposes.  If  it  was  supposed  to  operate 
also  as  an  evasion  of  the  law,  it  could  only  succeed  as  such 
with  those  who  were  blind  to  the  requirements  of  the  law. 
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It  would  not  be  complimentary  to  the  worldly  wisdom  of 
the  courts  to  expect  them  to  be  cheated  by  such  a  device. 

But,  without  regard  to  the  question  as  to  the  persons  who 
made  sales  in  themselves  unlawful,  the  establishment  was 
carried  on  by  Tron  in  such  manner  as  to  constitute  a  public 
nuisance  specially  injurious  to  the  residents  of  the  neigh- 
borhood. It  was  necessary  and  proper  to  enjoin  the  prose- 
cution of  this  unlawful  method  of  carrying  on  the  business 
on  the  grounds  outside  of  the  licensed  room,  in  order  to 
terminate  the  disturbances  and  annoyances  to  which  the 
law-abiding  neighbors  were  unlawfully  subjected.  The 
injunctive  relief  granted  did  not  go  to  the  extent  authorized 
by  the  decisions  in  Haggart  v.  Stehlin,  137  Ind.  43,  22  L. 
E.  A.  577,  and  Kissel  v.  Lewis,  156  Ind.  233. 

There  has  been  discussion  before  us  of  the  action  of  the 
court  in  sustaining  and  in  overruling  objections  in  the 
examination  of  witnesses  on  the  trial.  We  have  carefully 
considered  these  matters,  and  conclude  that  there  was  no 
available  error  in  any  of  them,  and  this  is  so  clearly  true 
that  no  general  interest  would  be  subserved  by  using  the 
considerable  space  which  would  be  necessary  to  discuss 
these  various  rulings. 

Judgment  affirmed. 


Andrews  v.  Andrews  et  al. 

[No.  4,680.    FUed  May  22,  1908.  ] 

LiFB  Estates.— i?oya7«u»  from  OU  Wells.— Gas  and  Oil  Lease,— WhetQ 
testator  leased  lands  for  oil,  and  two  oil-wells  were  in  operation 
at  the  time  of  his  death,  the  devisee  of  the  life  estate  is  entitled 
to  the  royalties  accming  from  wells  drilled  nnder  the  provisions 
of  the  lease,  after  the  death  of  testator,  as  well  as  from  those 
drilled  prior  to  the  death  of  testator. 

From  Huntington  Circuit  Court;  Levi  Mocky  Special 
Judge. 

Action  by  Ensley  G.  Andrews  against  Amy  A.  An- 
drews and  others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 
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C.  W.  Watkins,  H.  C.  Morgan^  M.  L.  Spencer^  W.  A. 
Branyan  and  H.  B,  Spencer^  for  appellant. 

U.  S.  Leshy  Ebcn  Lesh^  J.  B.  Kenner  and  Branyan  ^ 
Feightner^  for  appellees. 

EoBiNsoN,  J. — Transferred  from  the  Supreme  Court 
under  the  act  of  March  12,  1901. 

In  1889  Calvin  Andrews  executed  his  will,  devising  to 
appellee  Amy  Ann  Andrews,  his  wife,  a  life  estate  in  cer- 
tain lands,  with  remainder  over  to  appellant  and  others. 
In  1895  Calvin  Andrews  executed  a  lease  on  the  lands,  by 
which,  for  a  consideration,  he  hereby  "grants  unto"  the 
lessee  "all  the  oil  and  gas  in  and  under"  the  lands  men- 
tioned, "with  the  right  to  enter  thereon  at  all  times  for  the 
purpose  of  drilling  and  operating  for  oil  or  gas,"  to  erect 
buildings,  lay  pipes,  etc.,  the  lessor  to  have  one-eighth  of 
all  oil  produced  and  saved ;  in  case  no  well  was  completed 
within  ninety  days  from  the  date  of  the  instrument,  then 
the  grant  to  be  null  and  void,  unless  the  grantee  or  lessee 
shall  pay  at  the  rate  of  a  named  sum  annually  for  each 
year  completion  is  delayed.  Andrews  died  in  1898,  and  at 
that  time  two  oil-wells  had  been  drilled  by  the  assignee  of 
the  lessee  and  were  in  operation.  Since  his  death  four 
additional  wells  have  been  drilled,  and  one-eighth  of  the 
oil  from  all  the  wells  has  been  delivered  to  appellee.  Appel- 
lant, as  one  of  the  remaindermen,  sues  for  his  share  of  the 
royalties  received  by  appellee. 

Because  of  the  peculiar  character  of  oil  and  gas,  deci- 
sions in  mining  cases  concerning  minerals  that  have  a  fixed 
situs  are  not  controlling  in  contracts  concerning  them  with- 
out some  modification.  The  owner  of  land  owns  absolutely 
the  coal  lying  beneath  the  surface.  And  while  a  land- 
owner has  certain  property  rights  in  gas  and  oil  in  the 
ground,  because  while  in  the  particular  ground  they  are  a 
part  of  the  realty,  yet  he  can  not  be  said  to  be  the  absolute 
owner  until  he  has  reduced  them  to  possession.  His  prop- 
erty in  them  is  lost  if  they  escape  and  go  into  other  land, 
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and  they  may  become  the  property  of  an  adjoining  land- 
owner by  being  reduced  to  possession  by  him  through  a  well 
drilled  on  his  own  land.  See  Manufacturers  Gas,  etc,  Co. 
V.  Indiana  Nat.  Gas,  etc,  Co.,  155  Ind.  461,  50  L.  R.  A. 
768 ;  Richmond  Nat.  Gas  Co.  v.  Enterprise  Nat.  Gas  Co., 
post,  222 ;  Brown  v.  Spilman,  155  U.  S.  665,  39  L.  Ed.  304, 
15  Sup.  Ct  245. 

A  tenant  for  life,  being  entitled  to  the  profit  of  the  land, 
is  entitled  to  the  royalties  from  the  wells  that  were  opened 
and  in  operation  when  the  life  estate  commenced.  West- 
moreland Coal  Co.'s  Appeal,  85  Pa.  St.  344;  Sayers  v. 
Hoskinson,  110  Pa.  St  473 ;  Koen  v.  Bartlett,  41  W.  Va. 
559,  23  S.  E.  664,  56  Am,  St.  884,  31  L.  R.  A.  128; 
Lynns  Appeal,  31  Pa.  St.  44,  72  Am.  Dec.  721 ;  Freer  v. 
StotenhuT,  36  Barb.  641 ;  Bryan,  Petroleum  &  Natural 
Gas,  41  et  seq.;  Rogers,  Mines  &  Quarries,  257;  Gaines 
V.  Green,  etc.  Mining  Co.,  33  N.  J.  Eq.  603 ;  Moore  v. 
Rollins,  45  Me.  493;  CUft  v.  Clift,  87  Tenn.  17,  9  S.  W. 
360;  Lenfers  v.  HenJce,  73  HI.  405,  24  Am.  Rep.  263; 
Crouch  V.  Puryear,  1  Rand.  (Va.)  258,  10  Am.  Dec.  528; 
Barringer  &  Adams,  Mines  &  Mining,  8 ;  Hendrix  v.  Mc- 
Beth,  61  Ind.  473,  28  Am.  Rep.  680. 

In  Hendrix  v.  McBeth,  supra,  a  decedent  in  his  lifetime 
leased  certain  lands  for  mining  coal,  and  the  lessee  sunk  a 
shaft  and  began  the  mining  of  coal.  At  his  death,  testate, 
his  widow  took,  under  the  statute,  one-third  of  the  land  for 
life.  The  executor,  empowered  to  collect  the  rents  and 
profits  of  the  land  for  certain  purposes,  had  received  two- 
thirds  of  the  royalties,  and  sued  the  lessees  and  widow  for 
the  remaining  one-third.  It  was  held  that  the  widow  was 
entitled  to  the  one-third  of  the  royalties.  And  it  is  the 
general  common  law  rule  that  where  there  have  been  no 
operations  for  oil  commenced  on  the  land  before  the  estate 
for  life  accrued,  the  life  tenant  has  no  right  to  operate  for 
oil,  nor  can  he  give  such  a  right  to  any  lessee  from  him. 
Appeal  of  Stoughton,  88  Pa.  St.  198 ;    Westmoreland  Coal 
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Co/s  Appeal,  supra;  BlaJcley  v.  Marshall,  174  Pa.  St.  425, 
34  Atl.  564 ;  Marshall  v.  Mellon,  179  Pa.  St.  371,  36  AtL 
201,  35  L.  R.  A.  816,  57  Am.  St.  601. 

Appellant's  counsel  rely  chiefly  upon  the  two  cases  last 
cited.  In  neither  of  these  cases  had  there  been  any  opera- 
tions for  oil  prior  to  the  beginning  of  the  life  estate.  In 
Blakley  v.  Marshall,  supra,  the  lease  was  made  by  lessors 
who  were  life  tenants,  and  also  as  trustee  for  those  in 
remainder ;  that  is,  all  the  interests  concurred  in  making 
the  lease.  It  was  held  that  the  life  tenants  were  entitled 
to  the  interest  on  the  proceeds  from  royalties  during  their 
joint  lives  and  the  life  of  the  sun-ivor,  and  at  the  death  of 
the  latter  the  principal  was  payable  to  the  remaindermen. 
In  Marshall  v.  Mellon,  supra,  this  doctrine  was  approved, 
and  it  was  held  that  the  life  tenant  could  not  enforce  the 
terms  of  a  lease  executed  by  him  for  gas  and  oil  purposes. 

While  a  tenant  for  life,  subject  to  waste,  can  not  open  a 
new  mine,  yet  he  may  open  the  earth  in  new  places  to  reach 
a  mine  which  had  been  worked  before  the  beginning  of  the 
life  estate.  Sinking  a  new  pit  on  the  same  vein  is  not 
necessarily  the  opening  of  a  new  mine.  Clavering  v.  Clav- 
ering,  2  P.  Wms.  388;  Bagot  v.  Bagot,  32  Beav.  509; 
Elias  v.  Snowdon,  etc,  Co.,  L.  R.  4  App.  Cas.  454,  465. 
The  reason  underlying  this  doctrine  is  that  where  the  owner 
of  the  fee  in  his  lifetime  has  opened  and  worked  a  mine,  he 
has  made  it  a  part  of  the  profits  of  the  land.  Viner  v. 
Vaughan,  2  Beav.  466.  However,  it  seems  to  be  imma- 
terial whether  the  mine  opened  by  the  owner  of  the  fee 
produced  a  profit  or  not  If  the  owner  of  the  fee  in  his 
lifetime  has  opened  the  mine,  even  though  he  may  have 
discontinued  working  upon  it  for  a  number  of  years  prior 
to  his  death,  the  life  tenant  has  a  right  to  use  the  mine  for 
his  own  profit.  Elias  v.  Griffith,  L.  R.  8  Ch.  Div.  521. 
But  the  distinction  is  recognized  between  a  discontinued 
working  of  a  mine  consisting  of  a  mere  cessation  of  work, 
and  an  abandonment  with  an  executed  intention  to  devote 
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the  land  to  some  other  use.  In  the  former  case  the  life 
tenant^s  right  to  operate  the  mine  is  not  defeated,  while  in 
the  latter  case  it  is.  Barringer  &  Adams,  Mines  &  Mining, 
8,  and  cases  cited. 

In  Billings  v.  Taylor,  10  Pick.  460,  20  Am.  Dec.  533, 
the  court  said :  "Whatever  doubts  may  have  been  formerly 
entertained,  it  seems  now  to  be  well  settled,  that  a  widow  is 
entitled  to  dower  in  such  mines  and  quarries,  as  were  actu- 
ally opened  and  used  during  the  lifetime  of  the  husband, 
and  it  makes  no  difference  whether  the  husband  continued 
to  work  them  to  the  period  of  his  death,  or  whether  they 
have  been  continued  since  his  death  by  the  heir  or  his 
assignee."  And  in  Ned  v.  Neel,  7  Ilarr.  (Pa.)  323,  it  is 
said :  "It  seems  in  this  case  that  the  author  of  the  gift  had 
sometimes  sold  coal  out  of  the  pits,  but  I  do  not  conceive 
this  to  be  material.  It  is  sufficient  that  he  opened  them 
and  derived  any  profit  from  them,  even  if  it  were  only  fire 
bote  *  *  *.  And  the  decisions  refer  to  coal  mines, 
*  *  *  iron  mines,  *  *  *  and  the  tenant  for  life 
may  work  them,  even  though  the  working  of  them  may 
have  been  discontinued  before  the  death  of  him  through 
whom  the  estate  comes  *  *  *.  And  if  necessary  to  the 
proper  working  of  them,  to  make  new  openings  in  the 
ground.^'     See  also  Coaies  v.  Cheevcr,  1  Cow.  460. 

In  the  case  at  bar  the  lease  was  executed  before  the  begin- 
ning of  the  life  estate,  and  gave  the  lessee  the  right  to 
operate  for  oil  upon  the  land,  and  to  take  all  the  oil  found 
upon  the  payment  of  a  certain  royalty.  If  a  well  was 
not  commenced  within  a  certain  time,  the  lease  was  void, 
unless  the  lessee  should  pay  a  certain  annual  sum  during 
the  delay.  The  instrument  was  not  acknowledged,  and 
from  its  whole  tenor  does  not  attempt  to  do  more  than  lease 
the  lands  for  gas  and  oil  purposes.  The  validity  of  the 
lease  and  the  lessee's  right  to  operate  wells  are  not  ques- 
tioned.    The  lease  is  valid  and  was  in  force  at  the  begin- 

VoL.  81—13 
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ning  of  the  life  estate,  and  under  its  provisions  the  lessee 
may  open  and  operate  such  wells  as  he  chooses. 

If  no  wells  had  been  drilled,  and  the  lessees  had  paid 
the  stipulated  annual  rental  to  the  testator  up  to  the  time  of 
his  death  we  think  it  clear  that  this  rental  would  be  payable 
to  the  life  tenant  during  the  delay  in  beginning  operations. 
And  if  the  whole  territory  had  been  developed  and  the  wells 
in  operation  under  the  lease  prior  to  the  time  the  life  estate 
accrued,  the  royalty,  as  we  have  seen,  would  be  payable  to 
the  life  tenant.  The  life  tenant's  right  to  the  rents  and 
profits  from  open  welk  rests  upon  the  lawfulness  of  the 
severance  and  conversion  of  the  oil  into  personalty  under 
the  lease.  Although  the  additional  wells  had  not  been 
drilled,  yet  the  right  to  drill  them  existed  at  the  beginning 
of  the  life  estate.  The  life  tenant  has  not  attempted  to 
grant  any  new  right.  The  additional  wells  are  not  opened 
by  any  authority  from  her.  They  may  be  opened  by  virtue 
of  the  lease  without  reference  to  her  wishes  in  the  matter. 
The  opening  of  new  wells  under  the  lease  is  practically  the 
act  of  the  testator.  He  authorized  the  act  by  the  lease,  and 
in  contemplation  of  law  the  wells  may  be  treated  as  already 
opened  when  the  life  estate  accrued. 

In  Koen  v.  Bartleit,  41  W.  Va.  559,  23  S.  E.  664,  31  L. 
E.  A.  128,  56  Am.  St.  884,  the  court  said:  "A  mine  law- 
fully leased  to  be  opened  is  an  ^open  mine,'  within  the  rea- 
son of  the  rule  as  laid  down  in  these  cases ;  and  when  law- 
fully opened  and  worked,  as  in  this  case,  during  the  time 
that  the  freehold  estate  of  the  life  tenant  continues,  the 
profits  issuing  therefrom,  thus  lawfully  severed  and  pro- 
duced, belong  of  right  to  him ;  for  the  term  ^profit'  in  law, 
comprehends  the  produce  of  the  soil,  whether  it  arises  above 
or  below  the  surface,  including  product  of  mines,  as  well 
as  the  herbage  growing  on  the  surface."  To  the  same  effect 
is  Priddy  v.  GriflitK  150  111.  560,  37  N.  E.  999,  41  Am. 
St  397. 

Judgment  affirmed. 
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Town  of  Crown  Point  i;.  Thompson. 

[No.  8,818.    Filed  October  28, 1902.   Rehearing  denied  May  26, 1908.  ] 

Municipal  Oorfobations.  —  Obstmctiou  of  Street,  — Notice.  — Oontnbu- 
tory  Negligence. — ^A  complaint  against  a  town  for  personal  injnries, 
caused  bj  the  alleged  negligence  of  defendant  in  permitting  a 
large  flag  to  be  suspended  in  a  princii>al  street,  which  frightened 
plaintiff's  horse  as  she  attempted  to  drive  nnder  it,  and  caused 

*  the  horse  to  run  awaj  and  injure  plaintiff,  shows,  on  its  face, 
that  plaintiff  was  guilty  of  contributory  negligence  in  attempt- 
ing to  drive  under  the  flag,  and  was  bad  against  demurrer,  pp, 
196-200, 

Appeal  and  Erbob.— .B^/«.— i2«A^nny.— It  is  too  late  for  appellee 
to  api)ear  for  the  first  time  and  file  a  brief  after  the  case  has  been 
decided,    p.  201. 

From  Porter  Circuit  Court ;  A.  D.  BartholomeWj  Special 
Judge. 

Action  by  Maggie  A.  Thompson  against  the  town  of 
Crown  Point.  From  a  judgment  for  plaintiflT,  defendant 
appeals.    Reversed. 

W.  C.  McMahdUy  for  appellant. 
71  J.  Woody  for  appellee. 

Henley,  P.  J. — Appellant  prosecutes  this  appeal  from 
a  judgment  rendered  by  the  Porter  Circuit  Court,  in  favor 
of  appellee  against  the  appellant,  for  $450.  Her  action 
was  for  damages  for  personal  injuries  sustained  by  her 
by  being  thrown  from  her  buggy  while  driving  on  appel- 
lant's streets,  it  being  alleged  that  her  horse  became  fright- 
ened and  ran  away  on  account  of  an  obstruction  permitted 
by  appellant  to  remain  in  its  streets. 

The  complaint  was  in  three  paragraphs,  which  were  sub- 
stantially the  same  in  so  far  as  they  relate  to  the  question 
herein  discussed  and  decided.  The  first  paragraph  of  the 
complaint,  omitting  the  caption,  is  as  follows:  "The 
plaintiff  in  said  cause,  Maggie  A.  Thompson,  complains  of 
the  defendant  the  town  of  Crown  Point,  and  avers  that  she 
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is  now  the  wife,  and  was  the  wife  on  June  3,  1897,  of 
David  H.  Thompson,  and  that  their  home  is,  and  was  at 
said  date,  near  Leroy,  Lake  county,  Indiana.  The  defend- 
ant the  town  of  Crown  Point  was  a  municipal  corporation 
in  the  month  of  June,  1898,  and  was  such  corporation  many 
years  prior  to  that  date,,  and  is  now  such  municipal  cor- 
poration, organized  under  the  laws  of  the  State  of  Indiana, 
and  is  known  as  the  county  seat  of  Lake  county,  Indiana. 
The  plaintiflF  further  avers  that  said  defendant  did,  in  the 
month  of  May,  1898,  permit  to  be  put  up  a  large  ITnited 
States  flag,  to  wit,  forty  feet  long  by  twenty-five  feet  wide, 
by  means  of  a  rope  attached  to  said  flag,  over  Main  street, 
and  across  the  same  at  a  point  opposite  the  court-house,  on 
the  public  square,  and  George  Strabel's  grocery  store,  on 
the  east  side  of  Main  street,  so  that  the  same  hung  within 
six  feet  of  the  ground  or  street,  and  wrongfully  and  negli- 
gently permitted  the  same  to  remain  up,  with  full  knowl- 
edge thereof;  that  said  flag  wrongfully  and  negligently  so 
suspended  reached  nearly  across  said  street,  and  waved  in 
folds  and  fluttered  in  every  breeze  many  times  a  day,  and 
said  flag  continued  suspended  in  the  manner  and  form 
aforesaid  with  the  full  knowledge,  permission,  and  consent 
of  the  said  defendant,  its  trustees,  and  officers,  for  a  period 
of  thirty  days  from  the  time  it  was  put  up,  in  the  month  of 
May,  1898 ;  that  Main  street  at  the  place  aforesaid  was  on 
said  date,  and  since  said  time,  the  main  business  thorough- 
fare or  street  in  the  said  town  of  Crown  Point,  and  the 
same  was  then  generally  traveled  by  horses  and  carriage^, 
horses  and  wagons,  and  was  then  the  most  frequented  with 
teams  and  carriages  of  any  other  place  or  street  in  the  said 
town  of  Crown  Point,  and  that  said  place  where  said  flag 
was  hung  and  left  flying  was  then  a  continual  business 
place,  on  account  of  the  trade  and  traffic  going  on  all  the 
time  with  the  many  and  various  stores  on  the  east  side  of 
said  Main  street,  and  in  the  immediate  vicinity  of  said 
waving  flag;   that  said  flag,  whether  waving  or  not,  was  a 
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dangerous  obstruction  to  said  street,  and  to  the  traffic  at 
said  place  on  said  street,  in  this,  that  it  caused  trusty  and 
gentle  horses  to  become  frightened  and  unmanageable  by 
the  drivers,  and  that  the  same  was  an  object  that  would 
frighten  and  make  unmanageable  all  kinds  of  horses  draw- 
ing loaded  wagons,  carriages,  or  vehicles  of  any  kind  or 
description,  when  driven  or  standing  upon  said  street  at 
the  place  where  said  flag  was  suspended  as  aforesaid  and 
in  the  vicinity  thereof.  The  plaintiff  further  avers  that 
on  the  3d  day  of  June,  1898,  she  drove  a  well-broken  and 
gentle  farm  horse  along  said  Main  street,  hitched  to  a  top 
carriage,  where  she  had  business  to  do,  and  near  to  and  at 
the  place  where  said  flag  was  wrongfully,  negligently,  and 
unlawfully  suspended,  which  was  fully  known  to  the  said 
defendant  and  its  officers,  and  where  said  defendant  care- 
lessly, wrongfully,  negligently,  and  unlawfully  permitted 
it  to  be  suspended,  and  the  said  flag  waving,  when  said 
plaintiff^s  horse  approached  the  same  to  go  under  it  or  by  it, 
became  frightened  and  unmanageable,  and  violently  shied 
to  one  side  of  said  street  where  said  flag  hung,  and  caused 
the  said  carriage  to  collide  with  another  vehicle,  which 
caused  her  said  carriage  to  upset  and  throw  her  (the 
plaintiff)  violently  to  the  paved  street  at  the  place  where 
the  said  flag  was  negligently  suspended,  and  which  caused 
her  great  and  severe  physical  injuries,  to  wit,  to  her  head, 
which  struck  the  pavement  with  great  force  which  bruised 
the  scalp  and  flesh  and  muscles  of  the  head,  and  completely 
stunned  her  and  made  her  unconscious,  and  she  remained 
unconscious  for  several  consecutive  hours,  and  her  collar 
bone  was  broken  and  greatly  injured,  and  the  flesh  on  her 
shoulders  and  the  joints  thereof  were  greatly  bruised  and 
injured ;  and  that  all  of  said  injuries  are  permanent,  and 
she  is  suffering  great  pain  and  sickness  from  said  injuries 
at  the  present  time,  and  that  the  same  caused  and  doth  now 
cause  her  a  permanent  disability,  in  this,  that  she  is  unable 
to  move  around  with  health  and  strength,  and  unable  to 
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do  any  kind  of  work,  and  she  suffers  with  sickness  continu- 
ously on  account  of  pain  in  her  head,  shoulders,  and  chest ; 
that  said  injury  was  caused  without  any  fault  or  negligence 
by  plaintiff,  and  she  did  not  in  any  manner  contribute 
thereto.  The  plaintiff  further  avers  that  because  of  said 
injuries  her  health  failed,  and  she  is  now  so  bad  that  she 
can  not  work  and  perform  her  household  duties,  and  that 
she  was  attended  by  skilful  physicians  from  the  time  of 
said  injuries  for  and  during  the  period  of  six  months,  and 
since  that  time  she  has  used  and  is  now  using  various  med- 
ical remedies  to  stop  her  pain ;  that  she  has  paid  out  $100 
for  medical  attendance  and  for  medicine.  The  plaintiff 
further  avers  that  she  was,  and  for  a  long  time  before  the 
time  of  said  injury  had  been,  a  good  and  careful  driver  of  a 
horse,  and  of  horses  generally,  and  that  she  frequently  drove 
the  said  horse  from  her  home,  near  Leroy,  to  Crown  Point, 
and  safely  returned  home.  Plaintiff  demands  judg- 
ment against  the  defendant  for  said  injuries,  on  account 
of  the  said  wrongful  and  negligent  conduct  of  said  defend- 
ant in  permitting  said  flag  to  remain  across  said  Main 
street,  in  the  sum  of  $4,000,  and  she  demands  all  other 
proper  relief." 

The  specification  of  the  assignment  of  errors  is  that  the 
trial  court  erred  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint.  Counsel  for  appellant  argue 
that  the  complaint  discloses  that  the  appellee  was  guilty 
of  contributory  negligence.  The  complaint  shows  that  the 
flag  was  suspended  in  a  most  public  place ;  that  the  appellee 
could  and  did  see  it,  and  if  the  flag  was  a  dangerous 
obstruction  in  the  street,  and^  whether  waving  or  not,  was 
liable  to  frighten  her  horse,  as  her  complaint  avers,  then 
she  has  disclosed  her  knowledge  of  the  obstruction,  and  of 
its  danger,  and  her  means  of  knowing  the  danger.  Being 
acquainted  with  both  the  surroundings  and  the  horse  she 
was  driving,  her  knowledge  of  the  danger  was  at  all  times 
greater  than  that  of  appellant. 
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In  the  case  of  Tovm  of  Salem  v.  Walker,  16  Ind.  App. 
687,  this  court  said:  "When  appellee's  horse  became 
frightened  at  first  sight  of  the  obstruction,  the  appellee  was 
fully  apprised  of  the  danger.  Had  the  injury  occurred 
when  the  horse  first  came  upon  the  obstruction,  the  appellee 
would  have  a  far  different  case  from  the  one  presented  by 
this  record.  He  was  under  no  compulsion  to  urge  his  horse 
a  second  time  up  to  the  object.  He  voluntarily  and  un- 
necessarily encountered  the  danger,  and  it  can  not  'be  said 
that  he  was  exercising  ordinary  prudence  in  doing  so,  but 
that  he  did  so  at  his  own  risk."  The  judgment  of  the  trial 
court  in  the  case  cited  was  rendered  upon  the  evidence, 
because,  as  is  shown  from  the  quoted  part,  the  injured  per- 
son knew  of  the  danger.  The  evidence  adduced  upon  the 
trial  disclosed  his  knowledge  of  the  danger  which  he  volun- 
tarily encountered,  while  in  the  case  at  bar  the  complaint 
discloses  appellee's  knowledge  of  the  danger,  if  any,  from 
the  defect  or  obstruction  in  the  street 

The  statement  of  the  rule  of  law  governing  cases  of  this 
kind  made  by  the  Supreme  Court  in  the  case  of  Town  of 
Oosport  V.  Evans,  112  Ind.  133,  2  Am.  St.  164,  has  been 
often  cited  and  approved.  In  that  case  Mitchell,  J., 
speaking  for  the  court,  said:  "The  authorities,  how- 
ever, lend  no  countenance  to  the  notion  that  a  per- 
son having  knowledge  of  an  obvious  defect,  or  of  a 
place  in  a  highway  which  naturally  suggests  to  a  per- 
son of  common  understanding  that  it  is  dangerous,  may, 
nevertheless,  voluntarily  cast  himself  into  or  upon  the 
defect,  upon  the  theory  that  he  is  not  obliged  to  forego 
travel  upon  the  highway.  In  Horton  v.  Inhabitants  of 
Ipswich,  12  Cush.  488,  the  court  said :  ^The  real  point  is, 
i:iot  whether  the  plaintiff  was  chargeable  with  any  negli- 
gence in  making  his  way  over  the  road,  after  he  had  entered 
upon  it;  but  whether  he  knew,  or  had  reason  to  believe, 
^  that  the  road  was  dangerous,  when  he  entered  on  it,  or 
befo^A  \ie  reached  any  dangerous  place.    If  so,  he  could  not. 


200       APPELLATE  COUKT  OF  INDIANA, 

Town  of  Grown  Point  v,  Thompson. 

in  the  exercise  of  ordinary  prudence,  proceed  and  take  his 
chance,  and  if  he  should  actually  sustain  damage,  look  to 
the  town  for  indemnity/  ParJchill  v.  Town  of  Broghton, 
61  Iowa  103.  'Where  there  is  danger  and  the  peril  is 
known,  whoever  encounters  it  voluntarily  and  unneces- 
sarily can  not  be  regarded  as  exercising  ordinary  prudence, 
and  therefore  does  so  at  his  own  risk.'  Corlett  v.  City  of 
Leavenworth,  27  Kan.  673 ;  Schaefler  v.  City  of  Sandusky, 
33  Ohio  St.  246,  31  Am.  Eep.  533.  If  the  defect  in  the 
pavement,  which  the  plaintiff  voluntarily  encountered,  pre- 
sented an  obstruction,  or  was  of  such  a  character  that  the 
town  of  Gfosport  was  bound  to  take  notice  of  it,  so  that  it 
was  guilty  of  negligence  in  not  repairing  it,  the  conclusion 
follows  necessarily  that  the  plaintiff,  having  full  and  equal 
knowledge  of  its  character,  was  guilty  of  contributory  neg- 
ligence in  venturing  upon  it,  no  matter  how  carefully  she 
may  have  prepared  for  the  encounter,  nor  with  how  much 
care  she  went  upon  it  Her  duty  was  to  avoid  the  obstruc- 
tion, or  venture  upon  it  at  her  own  risk,  Durkin  v.  City 
of  Troy,  61  Barb.  437." 

And  so  we  might  paraphrase  a  part  of  the  language  of 
Judge  Mitchell,  and  say  that  if  the  flag  presented  such  an 
obstruction  in  the  street  that  the  town  of  Crown  Point  was 
guilty  of  negligence  in  not  removing  it,  we  must,  in  all 
justice,  conclude  that  appellee  having  full  and  equal  knowl- 
edge of  its  character  was  guilty  of  contributory  negligence 
in  venturing  under  it.  Applying  the  law,  as  here  stated, 
to  the  averments  of  appellee's  complaint,  we  must  hold 
each  paragraph  of  this  complaint  insufficient. 

Judgment  reversed,  with  instructions  to  the  trial  court 
to  sustain  appellant's  demurrer  to  the  first,  second,  and 
third  paragraphs  of  complaint 
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On  Petition  for  Rehearing. 

Henley,  J. — Counsel  for  appellee  did  not  file  a  brief 
in  this  case  prior  to  its  decision,  and  now  for  the  first  time, 
upon  petition  for  a  rehearing,  seeks  to  discuss  the  ques- 
tions argued  by  counsel  for  appellant.  It  is  too  late  for 
counsel  for  appellee  to  appear  after  the  case  has  been  de- 
cided.    City  of  Bedford  v.  Neal,  143  Ind.  425. 

The  petition  for  a  rehearing  is  overruled. 


Baltimore  and  Ohio  Railroad  Company  et  al. 
V.  Wabash  Railroad  Company. 

[No.  4,276.    Filed  May  26,  1908.  ] 

Railroads. — Crossings, — Where  a  railroad  in  process  of  constmction 
oommences  proceedings  to  acquire  the  right  to  cross  the  tracks  of 
an  established  oi)erating  railroad,  the  crossing  over  grade,  under 
grade,  or  at  grade,  refers  to  the  crossing  by  the  new  road  of  the 
old.    pp.  g07,  £08. 

Same. — Crossings. — ^Pending  a  proceeding  by  plaintiff  to  condemn  a 
crossing  over  the  tracks  and  right  of  way  of  defendant  an  agree- 
ment was  entered  into  by  the  parties  to  submit  to  commissioners 
the  question  whether  a  grade  or  over-grade  crossing  should  be  es- 
tablished. Held,  that  a  crossing  by  carrying  the  tracks  of  plain- 
tiff under  the  tracks  of  defendant  was  not  within  the  meaning  of 
the  agreement  of  submission,    pp.  fSO^-208. 

Same. — Crossings. — ^^^rreemen^.— Railroads  have  the  right  to  agree  as 
to  the  manner  of  making  crossings  and  proceed  with  the  work 
without  going  into  court,  and  may,  when  a  proceeding  is  brought 
in  court  to  establish  a  crossing,  agree  upon  the  terms  under  which 
their  respeotire  rights  shall  be  determined,  and  an  agreement  so 
entered  into,  will,  in  the  absence  of  fraud,  be  enforced,  pp. 
e08-»20. 

From  DeKalb  Circuit  Court;  P.  V.  Hoffman^  Special 
Judge. 

Proceeding  by  the  Wabash  Railroad  Conapany  to  ob- 
tain a  crossing  over  the  tracks  of  the  Baltimore  &  Ohio 
Railroad  Company.  From  a  judgment  establishing  the 
crossing,  defendant  appeals.    Affirmed, 
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J.  H,  Collins,  M.  Winjield,  J.  E.  Rose^  J.  H.  Hose,  W. 
IT.  H.  Miller,  J.  B.  JElam,  J.  W.  Fesler  and  S.  D.  Miller, 
for  appellant. 

E.  P.  Hammond,  W,  V.  Stuart,  D.  W.  Simms  and  A.  C. 
Harris,  for  appellee. 

Henley,  J. — This  was  a  proceeding  under  the  general 
railroad  act,  commenced  in  the  DeKalb  Circuit  Court,  by 
the  appellee,  for  the  purpose  of  condemning  a  crossing  over 
the  track  and  right  of  way  of  appellant,  the  Baltimore  & 
Ohio  &  Chicago  Bailroad  Company,  being  operated  by  the 
appellant,  the  Baltimore  &  Ohio  Railroad  Company.  The 
point  of  crossing  being  in  DeKalb  county. 

Appellee  filed  its  instrument  of  appropriation  in  the  of- 
fice of  the  clerk  of  DeKalb  county  on  the  2l8t  day  of  April, 
1901,  and  in  addition  to  the  instrument  of  appropriation, 
appellee  filed  its  petition  in  the  clerk's  office,  wherein  it 
recited  the  instrument  of  appropriation,  and  that  it  desired 
and  proposed  to  make  such  condemnation,  and  asked  that 
the  court,  or  judge  thereof  in  vacation,  appoint  three  ap- 
praisers to  assess  the  damages.  In  addition  to  the  appellant 
railway  companies,  the  United  States  Trust  Company  of 
New  York  and  John  A.  Stewart,  trustees,  were  made  de- 
fendants. Proper  notice  was  served  upon  the  defendants 
to  the  action  of  the  time  and  place  where  the  same  would 
be  heard.  On  the  23d  day  of  September,  1901,  the  hear- 
ing was  commenced  before  a  special  judge,  tjie  regular 
judge  being  incapacitated  on  account  of  sickness.  After 
the  matter  had  been  partially  heard,  plaintiff  and  defend- 
ant railway  companies,  appellants  and  appellee  in  this 
court,  entered  into  an  agreement,  which,  omitting  the  parts 
not  necessary  to  be  considered  in  disposing  of  this  appeal, 
was  in  the  following  words: 

"State  of  Indiana,  DeKalb  County,  ss.  In  the  DeKalb 
Circuit  Court.  The  Wabash  Railroad  Company  v.  The 
Baltimore  &  Ohio  Railroad  Company  and  the  Balti- 
more  &   Ohio   &   Chicago   Railroad   Company,    and   the 
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United  States  Trust  Company  of  New  York  and  John  A. 
Stewart,  of  New  York,  Trustees.  Before  Hon.  P.  V.  Hoff- 
man, special  judge  in  vacation.  Pending  said  proceedings 
before  said  judge,  it  is  hereby  agreed  between  said  plaintiff, 
the  Wabash  Eailroad  Company,  and  said  defendants,  the 
Baltimore  &  Ohio  Eailroad '  Company  and  the  Baltimore 
&  Ohio  &  Chicago  Eailroad  Company,  in  settlement  erf  all 
matters  in  dispute  in  said  proceeding,  that  said  special 
judge  shall,  within  twenty  days  of  this  date,  appoint  three 
disinterested  commissioners,  expert,  railroad  civil  engi- 
neers, one  of  such  commissioners  to  be  named  by  said  plain- 
tiff the  Wabash  Eailroad  Company  within  ten  days  of  this 
date,  and  one  of  such  commissioners  to  be  named  by  said 
defendants,  the  Baltimore  &  Ohio  Eailroad  Company  and 
the  Baltimore  &  Ohio  &  Chicago  Eailroad  Company  within 
ten  days  of  this  date,  and  the  two  commissioners  so 
named  by  said  parties  to  select  the  other  commissioner,  or, 
upon  the  failure  of  said  two  commissioners,  so  selected  by 
said  parties,  to  choose  a  third  commissioner  within  said 
time,  then  said  special  judge  to  appoint  such  third  com- 
missioner, to  be  an  expert  railroad  civil  engineer,  impartial 
and  disinterested.  And  said  parties  making  this  agree- 
ment hereby  waive  all  questions  as  to  the  residence  or 
proper  qualifications  of  said  commissioners. 

"It  is  further  agreed  that  a  certified  copy  of  this  agree- 
ment, and  the  order  of  the  special  judge  thereon  shall  be 
issued  by  the  clerk  of  the  DeKalb  Circuit  Court  of  Indiana, 
under  his  hand  and  the  seal  of  said  court,  to  such  commis- 
sioners on  their  appointment ;  that  said  commissioners  shall 
take  an  oath  before  some  officer  qualified  to  administer 
oaths  that  they  will  faithfully  and  impartially  discharge 
their  duties ;  that  said  commissioners,  at  some  time  not  more 
than  twenty  days  after  their  appointment,  shall,  in  com- 
/pany  with  one  representative  of  said  plaintiff,  and  one  rep- 
resentative of  both  of  said  defendants,  the  Baltimore  & 
Ohio  Eailroad  Company  and  the  Baltimore  &  Ohio  &  Chi- 
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cage  Railroad  Company,  proceed  to  examine  the  proposed 
crossing  mentioned  in  the  instrument  of  appropriation 
herein  of  said  plaintiff,  and  shall  make  such  examinations, 
levels  and  surveys  of  said  place  and  vicinity  as  shall  enable 
them  to  make  a  report  that  will  do  fair  and  impartial  jus- 
tice to  all  the  parties  herein ;  *that  in  their  report  said  com- 
missioners shall  find  and  report  whether  an  over-grade 
crossing  at  the  place  in  question  by  said  plaintiff  will  be 
reasonable  and  practicable,  and,  if  they  shall  so  find,  they 
shall  report  that  said  plaintiff  shall  construct  and  maintain 
an  over-grade  crossing  at  said  place,  and  shall  also,  in  such 
event,  assess  the  damages  that  said  defendant  railroad  com- 
panies will  sustain  on  account  of  such  over-grade  cross- 
ing; the  length,  width,  and  height  of  such  over-grade  cross- 
ing to  be  determined  by  such  commissioners,  and  stated  in 
their  report,  which  report  shall  be  filed  within  ten  days  of 
their  said  meeting. 

"But  if  said  commissioners  shall  find  that  an  over-grade 
crossing  at  said  place  is  not  reasonable  and  practicable, 
they  shall  so  state  in  their  report,  and  in  such  case  shall 
find  that  a  crossing  at  grade  should  be  established  at  said 
place,  and  shall  assess  the  damages  which  said  defendants 
shall  sustain  by  reason  of  such  grade  crossing ;  that  in  case 
said  commissioners  should  find  and  report  that  there  should 
be  a  grade  crossing,  they  shall  assess  damages  on  the  theory 
that  an  interlocking  plant  shall  be  constructed,  maintained, 
and  operated  at  said  place,  wholly  at  the  expense  of  said 
plaintiff  the  Wabash  Railroad  Company;  said  interlock- 
ing plant  to  be  upon  plans  and  specifications  that  shall  be 
approved  by  the  Auditor  of  the  State  of  Indiana.     *    *     * 

"It  is  further  agreed  between  the  parties  that  said  com- 
missioners on  completing  their  report  as  herein  provided, 
shall  file  the  same  with  the  clerk  of  the  DeKalb  Circuit  Court 
of  Indiana,  and  such  report  shall  be  final  and  conclusive 
upon  all  the  parties  herein,  without  any  right  of  exception 
thereto  or  appeal  therefrom,  and  that  such  report  if  made 
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during  a  term  of  the  said  DeKalb  Circuit  Court,  shall  be 
entered  in  full  upon  the  records  of  said  court,  and  the  said 
court  shall  enter  a  decree  thereon  accordingly,  or,  if  not 
filed  during  a  term  of  said  court,  that  like  proceedings 
shall  be  had  at  the  first  term  of  said  court  thereafter. 

"It  is  further  agreed  by  the  parties  that  all  the  expense 
herein,  including  such  reasonable  compensation  for  said 
commissioners  as  shall  be  allowed  by  said  DeKalb  Circuit 
Court,  shall  be  paid  by  said  plaintiff,  and  also  that  all 
damages,  if  any,  which  shall  be  assessed  by  said  commis- 
sioners, either  for  a  grade,  or  over-grade  crossing,  shall  be 
paid  by  said  plaintiff  the  Wabash  Bailroad  Company,  to 
.  the  clerk  of  the  DeKalb  Circuit  Court,  within  thirty  days 
after  said  commissioners  shall  have  made  and  filed  their 
said  report.     *     ♦     * 

"In  witness  whereof,  said  parties,  by  their  attorneys, 
engaged  in  said  proceedings,  have  signed  this  agreement 
in  triplicate  this  24th  day  of  September,  1901.  The  Wa- 
bash Railroad  Company,  by  Stuart,  Hammond  &  Simms, 
Attorneys  for  said  company.  The  Baltimore  &  Ohio  Rail- 
road Company,  The  Baltimore  &  Ohio  &  Chicago  Railroad 
Company,  by  J.  H.  Collins,  and  J.  E.  &  J.  H.  Rose,  At- 
torneys for  said  companies." 

Under  this  agreement  the  parties  named  their  respective 
commissioners,  who  selected  a  third,  and  the  three  were 
appointed  by  the  court,  and  qualified  and  entered  upon 
their  duties  under  an  order  of  the  court  drafted  and  agreed 
to  by  all  the  parties  to  the  action,  and  entered  upon  the 
'records  of  the  court;  being  based  in  all  respects  upon  the 
foregoing  agreement  of  said  parties.  Afterward,  and  be- 
fore the  commissioners  reported,  appellants  moved  the 
court  to  strike  out  and  expunge  from  its  order  the  phrase, 
"constructed  by  carrying  the  tracks  of  said  plaintiff  [ap- 
pellee] company  over  the  tracks  of  said  defendant  [ap- 
pellant] company."  This  motion  the  court  overruled.  Aft- 
erward on  the  16th  day  of  October,  1901,  the  commission- 
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ers,  so  appointed,  filed  in  the  clerk's  office  their  report, 
which,  omitting  that  unnecessary  to  be  considered  here, 
was  as  follows:  "The  undersigned  commissioners  having 
been  selected  and  appointed  in  accordance  with  the  agree- 
ment of  said  parties  embraced  in  said  proceedings,  and  hav- 
ing received  from  the  clerk  of  the  DeKalb  Circuit  Court  a 
certified  copy  of  the  proceedings  in  said  cause,  and  having 
been  duly  qualified  as  provided  in  said  proceedings,  respect- 
fully report  to  the  court:  *  *  *  (2)  That,  after  hav- 
ing fully  informed  ourselves  of  all  the  facts  in  the  con- 
troversy between  the  parties,  as  stipulated  in  said  agree- 
ment of  said  parties  and  said  order  of  the  special  judge  of 
said  court,  we  report  that  at  said  proposed  crossing  of  the 
railroad  of  said  plaintiff  with  the  railroad  of  said  defend- 
ants at  the  place  mentioned  in  said  instrument  of  appro- 
priation, we  find  that  an  over-grade  crossing  at  said  place, 
constructed  by  carrying  the  tracks  of  said  plaintiff,  the 
Wabash  Railroad  Company,  over  the  tracks  of  the  said  de- 
fendant companies,  will  not  be  reasonable  and  practicable. 
(3)  We  further  find  that  for  the  construction  of  a  grade 
crossing  at  the  place  specified  in  said  instrument  of  appro- 
priation, and  for  the  rights  and  privileges  appropriated 
by  said  plaintiff  in  its  said  instrument  of  appropriation, 
said  defendants  will  be  damaged  in  the  sum  of  $12,000. 
Witness  our  hands  this  16th  day  of  October,  1901.  W.  E. 
Dauchy,  6.  W.  Vaughn,  H.  F.  Baldwin,  Commissioners. 
"The  commissioners,  having  made  the  above  report  in 
accordance  with  the  instructions  of  the  court,  will  further 
state  that  they  have  not  considered  a  plan  of  crossing  which' 
would  take  the  tracks  of  said  plaintiff  the  Wabash  Rail- 
road Company  underneath  the  tracks  of  said  defendant 
companies^  as  the  instructions  of  the  court  precluded  such 
consideration.  They  are  of  the  opinion,  however,  that  s^ch 
a  means  of  crossing  would  be  reasonable  and  practicable. 
Witness  our  hands  this  15th  day  of  October,  1901.  W.  E. 
Dauchy,  6.  W.  Vaughn,  H.  F.  Baldwin,  Commissiouers," 
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Thereupon  the  court  rendered  judgment  upon  the  report 
of  the  commissioners^  establishing  a  crossing  at  grade,  and 
reduced  to  a  decree  and  judgment  the  provisions  of  the 
written  agreement  of  said  parties  filed  herein  on  Septem- 
ber 24,  1901. 

Appellants  moved  that  the  judgment  and  decree  be  mod- 
ified "so  as  to  provide  for  the  construction  at  the  point  of 
intersection  of  the  plaintiff's  railroad  with  the  railroad  of 
the  defendant  companies  of  an  overhead  crossing,  con- 
structed by  carrying  the  tracks  of  the  plaintiff's  said  rail- 
road underneath  the  tracts  of  the  railroad  of  the  defend- 
ants at  said  point"  Before  judgment  was  entered,  and 
after  the  report  of  the  commissioners  was  filed,  appellants 
filed  a  written  motion  that  the  court  "pronounce  and  render 
judgment  in  the  above  entitled  cause  upon  the  report  of 
the  commissioners  filed  herein,  to  the  effect  that  an  over- 
head crossing  at  the  point  of  intersection  of  the  plaintiff's 
railroad  and  the  railroad  of  defendants,  constructed  by 
carrying  the  tracks  of  the  plaintiff's  railroad  underneath 
the  tracks  of  the  railroad  of  the  defendants,  is  reasonable 
and  practicable,  and  to  adjudge  that  an  over-grade  cross- 
ing constructed  in  said  manner  should  be  established  and 
constructed  at  said  point"  Both  motions  were  overruled 
by  the  trial  court.  Appellee's  pleadings  are  not  attacked 
by  counsel  for  appellants  in  their  brief. 

The  sole  and  only  question  presented  by  this  appeal  is 
as  tc  whether  under  the  agreement  of  the  parties,  and  under 
the  report  of  the  commissioners  the  trial  court  erred  in 
decreeing  a  crossing  at  grade.  It  is  the  contention  of  ap- 
pellants that,  with  the  information  before  him,  which  the 
report  of  the  commissioners  contained,  it  was  the  duty  of 
the  judge,  and,  under  the  statute,  mandatory,  to  establish 
a  crossing  other  than  one  at  grade,  and  that  this  be  done 
without  regard  to  the  agreement  entered  into  by  the  parties 
to  this  action.  It  is  well  enough  here  to  remark  that  when 
a  railroad,  in  process  of  building,  commences  proceedings 
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to  acquire  the  right  to  cross  the  tracks  of  an  established 
operating  railroad,  the  crossing  over  grade  or  under  grade 
or  at  grade  refers  to  the  crossing  by  the  new  road  of  the 
old ;  and  the  argument  of  appellants*  counsel  that  an  over- 
grade  crossing,  by  carrying  the  tracks  of  the  appellee  com- 
pany under  the  tracks  of  the  appellant  companies,  is  within 
the  meaning  of  the  agreement,  is  without  merit.  ITo  such 
construction  can,  wilhin  reason,  be  given  to  the  language 
there  employed.  Subdivisions  five  and  six  of  §5153  Bums 
1901,  confer  on  railroad  companies  the  right  to  cross  the 
track  and  right  of  way  of  other  railway  companies.  In 
this  same  connection  the  legislature  of  1897  (Acts  1897, 
p.  237,  §5158a  Bums  1901)  provided:  "That  where  it 
becomes  necessary  for  the  track  of  one  railroad  company 
to  cross  the  track  of  another  railroad  company,  unless  the 
manner  of  making  such  crossings  shall  be  agreed  to  between 
such  companies,  it  shall  be  the  duty  of  the  circuit  court 
of  the  county  wherein  such  crossing  is  located,  or  the  judge 
thereof  in  vacation,  to  ascertain  and  define  by  its  decree 
the  mode  of  such  crossing  which  will  inflict  the  least  prac- 
ticable injury  upon  the  rights  of  the  company  owning  the 
road  which  is  intended  to  be  crossed;  and  if  in  the  judg- 
ment of  such  court  it  is  reasonable  and  practicable  to  avoid 
a  grade  crossing,  it  shall  by  its  process  prevent  a  crossing 
at  grade.'' 

A  condition  precedent  to  the  exercise  of  the  power  to 
appropriate  a  right  of  way  by  a  railroad  company  across 
the  tracks  of  another  railroad  company  is  an  effort  to  agree 
upon  these  points,  viz.,  compensation,  point  of  crossing,  and 
manner  of  crossing.  The  effort  to  agree  upon  these  three 
material  points,  or  a  waiver  of  an  agreement,  must  be  di- 
rectly averred  before  the  company  asking  the  right  of  way 
is  entitled  to  the  machinery  of  the  courts  to  enforce  its 
demand.  Lake  Shore^  etc.,  B.  Co.  v.  Cincinnati,  etc.,  R. 
Co.,  116  Ind.  578.  A  careful  study  of  the  sections  of  the 
statute  above  referred  to  can  not  fail  to  impress  one  with 
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the  idea  that  the  intention  of  the  lawmakers  was  to  pro- 
tect the  company  owning  the  road  intended  to  be  crossed,  so 
that  the  least  possible  interference  with  its  traffic  might  re- 
sult from  the  crossing.  This  view  of  the  matter  is  clearly 
and  plainly  expressed  in  §5158a,  supra,  by  which  the  court 
is  directed,  "to  ascertain  and  define  by  its  decree  the  mode 
of  such  crossing  which  will  inflict  the  least  practicable  in- 
jury upon  the  rights  of  the  company  owning  the  road  which 
is  intended  to  be  crossed."  To  such  an  extent  must  the 
rights  of  such  company  be  protected,  that  the  court  is  di- 
rected to  compel,  if  practicable,  the  company  seeking  the 
crossing  to  go  under  or  above  the  grade,  and  pay  all  costs, 
expenses,  and  damages.  The  statute  does  not  make  it  a 
question  of  public  policy,  but  a  question  of  interference 
with  vested  rights — the  taking  of  the  property  of  another, 
and  damages  occasioned  by  such  taking,  caused  in  cases  of 
this  kind,  in  part,  by  interrupting  and  delaying  the  traffic 
on  the  road,  etc. 

The  advisability  of  reducing  the  number  of,  or  entirely 
abolishing,  grade  crossings,  can  not  be  questioned,  either 
from  the  standpoint  of  business  or  public  policy;  but  it 
was  certainly  not  intended  by  the  statutes  now  in  force, 
governing  this  subject,  that  the  determination  of  the  ques- 
tion should  be  arbitrarily  taken  from  the  interested  com- 
panies, and  exercised  by  the  State  under  its  police  power 
for  the  protection  of  its  citizens.  Such  view  is  entirely  and 
absolutely  inconsistent  with  the  settled  law  in  cases*  of  this 
kind — ^that  it  is  only  after  all  efforts  to  agree  have  failed 
that  the  aid  of  the  courts  can  be  invoked.  The  parties  in 
this  case  had  a  right  to  agree  as  to  the  manner  of  making 
the  crossing,  and  proceed  with  the  work  without  going  into 
court.  Such  an  agreement  would  not  have  been  contrary 
to  the  statute,  nor  contrary  to  public  policy ;  and  it  can  not 
be  said  with  any  show  of  reason  that  the  commencement 
of  an  action  to  enforce  a  right  given  by  statute  could  have 
the  effect  of  causing  the  doing  of  a  certain  act,  which  might 
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have  been  legally  done  theretofore,  to  become  unlawful  and 
against  public  policy,  and  its  performance  by  agreement 
prohibited.  We  are  certain  that  the  parties  to  this  action 
had  a  right  to  agree  upon  the  terms  under  which  their  re- 
spective rights  should  be  determined.  This  they  did  in  a 
plain  and  unambiguous  contract.  Neither  fraud  nor  mis- 
representation of  any  kind  is  alleged,  and  the  record  shows 
upon  its  face  that  appellants  knew  that  the  contract  elimi- 
nated an  under-grade  crossing,  and  that  the  order  of  the 
court  to  the  commissioners  was  prepared  and  approved  by 
the  attorneys  for  all  the  parties  before  being  entered  and 
signed  by  the  judge.  The  trial  court  simply  enforced  the 
plain  agreement  entered  into  by  appellants.  They  ought 
not  to  complain. 

The  judgment  is  affirmed. 


Hatfield  v.  DeLong  et  al. 

[No.  4,d44.    FUed  May  26,  190S.  ] 

Rbligious  Sooibtiks. — ExpuUUm  of  Member, — AppeUaU  Tribvandl. — 
Under  the  provision  of  the  constitntion  of  a  religions  society,  that 
upon  appeal  by  a  member  who  has  been  expelled  from  a  local 
society  no  person  shall  sit  as  a  member  of  the  appellate  tribimal 
who  sat  in  judgment  at  the  original  trial,  members  of  the  local 
ohnroh  society,  or  class,  which  ezi)elled  the  member,  and  who 
were  xiresent  at  the  time  of  the  expulsion,  though  not  voting, 
were  not  eligible  as  members  of  the  appellate  tribunal. 

From  Huntington  Circuit  Court;  Levi  Mock^  Special 
Judge. 

Buit  by  John  M.  Hatfield  against  Joshua  W.  DeLong 
and  others.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

J.  T.  Alexander  y  M.  L.  Spencer y  W.  A.  Br  any  an  and  H. 
B.  SpenceVy  for  appellant. 

J.  Q.  Clint  and  J.  B.  KenneVy  for  appellees. 
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BuLCK;  J. — In  this  cause  a  judgment  against  the  appel- 
lant was  reversed  by  the  Supreme  Court,  and  the  court  be- 
low was  required  to  overrule  a  demurrer  for  want  of  facts 
to  his  complaint  Hatfield  v.  DeLong,  156  Ind.  207,  51  L. 
R  A.  751,  83  Am.  St..  194.  The  substance  of  the  com- 
plaint there  held  to  be  sufficient  is  set  out  in  the  opinion 
rendered  on  that  appeal.  It  showed  that  the  appellant,  a 
member  of  a  designated  church,  was  summoned  for  trial, 
and  the  trial  resulted  in  his  expulsion  from  the  church; 
that  from  this  judgment  he  took  an  appeal  to  the  next  quar- 
terly conference,  which,  imder  the  organic  law  of  the 
church,  was  the  highest  tribimal  of  the  church  to  which 
the  cause  could  be  taken ;  that  the  organic  law  of  the  soci- 
ety provided^  that  on  appeal  the  cause  should  be  tried  by 
a  tribunal  of  five,  two  to  be  chosen  by  the  accused,  two 
by  the  quarterly  conference,  and  the  fifth  by  these  four; 
that  no  person  should  sit  as  a  member  of  this  appellate 
tribunal  who  sat  in  judgment  at  the  original  trial;  and 
that  the  decision  of  a  majority  of  the  appellate  tribunal 
should  be  final.  It  was  shown  in  the  complaint  that  the 
appellant  chose  two  competent  persons  to  act  as  members 
of  the  appellate  tribunal,  and  that  the  appellees,  members 
of  the  quarterly  conference,  with  the  fraudulent  purpose 
of  depriving  appellant  of  the  benefits  of  his  appeal,  selected 
two  of  their  number  who  sat  in  judgment  at  the  original 
trial  to  act  as  members  of  the  appellate  tribunal,  and 
these  two  refused  to  consider  the  selection  of  anyone  as 
the  fifth  member  except  a  certain  person  in  the  conspiracy 
to  deprive  the  appellant  of  the  benefits  of  an  appeal,  whose 
purpose  was  to  join  the  other  two  in  denying  the  appellant 
a  fair  hearing ;  that  though  there  were  and  are  many  com- 
petent persons  to  choose  from,  yet  the  appellees  persisted 
in  upholding  the  unlawful  selections  so  made.  The  prayer 
of  the  complaint  was  that  the  two  ineligible  persons  be  en- 
joined from  sitting  on  the  appellate  tribunal,  and  that  all 
the  appellees  be  enjoined  from  acting  in  the  premises  imtil 
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two  competent  persons  shall  have  been  selected  by  the  quar- 
terly conference.  On  the  return  of  the  cause  to  the  court 
below,  the  appellant,  by  leave  of  court,  filed  an  additional 
paragraph  of  complaint,  which  contained  substantially  the 
same  allegations  as  the  original  complaint,  with  some  addi- 
tional averments  which  need  not  be  set  out  for  the  purposes 
of  our  decision.  There  was  an  answer  of  general  denial, 
and  upon  the  trial  the  court  rendered  a  special  finding  un- 
favorable to  the  appellant,  on  which  judgment  was  ren- 
dered against  him,  his  motion  for  a  new  trial  having  been 
overruled. 

On  the  former  appeal,  the  court,  after  stating  that  in 
a  cause  such  as  this,  involving  only  ecclesiastical  questions, 
as  offenses  against  the  faith  and  teachings  of  the  church 
or  infractions  of  its  discipline,  the  decision  of  the  spiritual 
court  will  be  accepted  as  conclusive  by  the  secular  courts, 
said  that  this  rule  presupposes  the  existence  of  a!n  eccle- 
siastical tribunal  in  accordance  with  the  organic  law  of 
the  church ;  that  the  member  of  a  church  is  to  be  regarded 
as  having  consented  that,  for  all  spiritual  offenses  and 
infractions  of  the  rules  of  ecclesiastical  discipline,  he  will 
abide  by  the  judgment  of  the  highest  tribunal  organized 
under  the  constitution  of  the  church,  yet  that  he  can  not 
be  compelled  to  submit  his  final  appeal  in  such  a  case  to 
a  tribunal  organized  in  defiance  of  the  constitution  of  the 
church,  but  may  avoid  such  submission  by  appeal  to  the 
secular  courts ;  that  in  such  case  the  secular  court  assumes 
that  the  constitution  of  the  church  was  intended  to  be  bind- 
ing upon  the  church  as  well  as  upon  its  accused  member, 
as  in  the  case  of  a  similar  controversy  between  a  voluntary 
association,  such  as  fraternal  orders  and  social  clubs,  and 
a  member  thereof ;  and  that  as  an  imlawf ul  expulsion  from 
his  church  would  affect  the  member's  standing  in  the  com- 
munity and  accomplish  an  injury  for  which  there  is  no  ade- 
quate remedy  at  law,  injunction  is  the  proper  remedy. 
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The  quarterly  conference  chose  as  arbiters  to  serve  on 
the  appellate  tribunal  Mary  Kunce  and  Frank  Cable,  ap- 
pellees. The  judgment  of  expulsion  from  which  the  aj)- 
peal  was  taken  was  rendered  by  the  local  church  society, 
or  class,  of  which  these  persons  and  the  appellant  were 
members,  at  a  meeting  of  the  members  of  the  local  society 
held  for  the  purpose  of  trying  the  appellant  for  disobedi- 
ence to  the  order  of  the  church.  The  book  of  discipline 
of  the  church,  providing  for  the  taking  of  an  appeal  by 
a  member  dissatisfied  with  the  decision,  provided  that  in 
such  case,  the  same  person  shall  not  sit  in  judgment  on 
the  same  case. 

It  is  contended  on  behalf  of  the  appellant  that  the  evi- 
dence shows  that  neither  of  the  persons  selected  by  the 
quarterly  conference  was  eligible  as  an  arbiter,  for  the 
reason  that  they  were  disqualified  by  iheir  participation 
in  the  trial  by  the  church  meeting.  If  either  of  the  per- 
sons was  so  disqualified,  the  appellate  tribunal  was  un- 
lav^rfully  constituted.  Mary  Kunce,  as  already  observed, 
was  a  member  of  the  local  society,  or  class,  And  attended 
the  meeting  of  the  society  at  which  the  trial  was  held  and 
the  judgment  of  expulsion  was  rendered.  She  accompa- 
nied her  hiisband,  who  also  was  a  member,  and  they  were 
present  together  during  all  the  proceedings  of  the  meeting. 
They  knew  that  the  meeting  was  to  be  held  for  the  purpose 
of  such  trial,  and  they  went  to  the  meeting  for  the  purpose 
of  being  present  as  members  of  the  church  at  the  trial. 
The  voting  upon  the  question  of  expulsion  was  by  ballot, 
the  votes  of  the  members  being  indicated  on  slips  of  paper, 
which  were  distributed  through  the  congregation.  She  and 
her  husband  each  received  one  of  the  slips  of  paper.  He 
voted  against  the  appellant,  but  she  dropped  her  paper  on 
the  floor,  and  did  not  vote.  She  took  no  active  part  in  the 
meeting  other  than  being  purposely  present  at  the  trial  as 
a  church  member.  She  purposely  abstained  from  casting 
a  vote.     She  had  the  right  and  the  opportunity  to  vote. 
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She  testified  that  she  did  not  vote  simply  because  she 
'^didn't  want  to."  Nearly  all  the  other  members  voted. 
We  think  the  rule  of  the  book  of  discipline  providing,  in 
relation  to  such  an  appeal,  that  the  same  person  shall  not 
flit  in  judgment  on  the  same  case,  contemplates  the  crea- 
tion of  an  appellate  body  entirely  distinct  from  the  trial 
body.  The  purpose  of  the  provision  manifestly  is  to  secure 
an  impartial  consideration  by  an  appellate  tribunal  com- 
posed entirely  of  persons  wholly  disinterested  and  uncom- 
mitted and  uninfluenced,  who  are  free  from  the  impres- 
siops  of  the  earlier  proceedings  against  the  accused.  Mrs. 
Kunce  was  a  member  of  the  trial  body,  present  in  her  ca- 
pacity of  a  trier  at  the  trial,  and  the  fact  that  she  abstained 
from  voting  upon  the  final  decision  of  that  body,  however 
influenced  or  actuated  to  do  so,  did  not  make  her  such  a 
stranger  to  the  trial  as  the  fundamental  law  of  the  church 
set  forth  in  its  book  of  discipline  contemplates  in  its  true 
meaning  and  purpose.  She  was  not  eligible  to  the  office 
of  arbiter. 

The  other  member  appointed  by  the  quarterly  confer- 
ence, Frank  Cable,  was  a  member  of  the  society  and  enti- 
tled to  participate  in  the  trial  and  to  vote  upon  the  finding 
of  the  meeting.  He  was  present  at  the  meeting,  though 
he  was  not  there  at  the  opening  of  the  proceedings.  He 
knew  the  purpose  of  the  meeting  and  his  rights  therein  as 
above  stated.  He  was  present  when  the  vote  of  expulsion 
was  taken  and  for  some  time  before  that  action  of  the 
meeting.  He  was  part  of  the  congregation  which  held  the 
trial,  and  he  so  far  took  part  in  the  proceedings  as  to  raise 
his  hand  in  response  to  a  request  of  the  appellant  for  all 
persons  who  did  not  vote  to  give  such  indication  thereof. 
He  thus  acknowledged  his  participation  as  a  member  of 
the  meeting,  and  indicated  that  he  regarded  himself  as 
one  having  a  right  to  take  part  in  its  proceedings.  While 
his  ineligibility  is  not  so  fully  manifested  as  that  of  the 
other  member  appointed  by  the  quarterly  conference,  yet 
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he  was,  we  think,  excluded  from  the  right  to  sit  as  arbiter 
in  review  of  the  trial  by  the  rule  of  church  discipline, 
construed  according  to  its  purpose  and  legitimate  mean- 
ing. The  evidence  showed  that  there  were  many  other 
persons  eligible  as  arbiters.  These  two  members  appointed 
by  the  quarterly  conference  were  no  less  disqualified  for 
participation  in  the  selection  of  a  fifth  arbiter  than  from 
participation  in  the  hearing  of  the  appeal,  and  a  fifth 
arbiter  in  whose  selection  they  should  take  part  would  be 
without  the  qualification  of  an  election  according  to  the 
law  of  the  church. 

The  finding  that  the  two  persons  chosen  by  the  quar- 
terly conference  were  competent  and  eligible  persons  to 
sit  as  arbiters  was  not  sustained  by  sufficient  evidence. 

Judgment  reversed ;  cause  remanded  for  a  new  trial. 


Sullivan  v.  Kohlenbebg. 

[No.  4.882.    Filed  May  26,  1908.  ] 

IirroxiOATiNO  Liquors. — Agreement  Noi  to  Permit  Sale  of  Liquor  en 
Premises, — Subsequent  Purchaser. — Covenant, — An  agreement  of  rec- 
ord between  the  owner  of  the  south  half  of  a  lot  and  the  pu*- 
chaser  of  the  north  half  not  to  permit  the  sale  of  intoxicating 
liqnors  on  the  south  half  of  the  lot,  nor  to  convey  the  same  with- 
out inserting  a  restrictive  clanse  to  tliat  effect  in  the  deed,  made 
in  consideration  of  such  purchase,  and  of  an  agreement  to  erect 
a  joint  building  on  the  lot,  though  not  a  covenant  nmning  with 
the  land,  is  enforceable  in  equity  against  a  subsequent  owner  un- 
der a  deed  without  the  restrictive  clause,    pp.  S16-S18. 

Same. — Agreement  Not  to  Permit  Sale  of  Liquor  on  Premises. — Monopoly. 
— Restraint  of  Trade. — ^A  contract  prohibiting  the  sale  of  intoxicat- 
ing liquors  upon  a  certain  lot  is  not  invalid  as  against  public 
policy  in  restraint  of  trade,  or  tending  to  create  a  monopoly. 
p.  S18. 

From  Wabash  Circuit  Court ;  H.  B.  Shively^  Judge. 

Suit  by  Christian  Kohlenberg  against  John  A.  Sulli- 
van. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 
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Lett  ^  Haisley,  for  appellant. 

iJ.  T.  St.  John  and  W.  H.  Charles^  for  appellee. 

Robinson,  C.  J. — Suit  by  appellee  to  restrain  appellant 
from  selling  liquor  upon  certain  described  premises. 

In  April,  1897,  appellee  and  one  John  Weigel  entered 
into  a  written  agreement  which  recited  that  Weigel  then 
owned  in  fee  the  south  half  of  a  certain  lot  and  that  one 
Overman  owned  the  north  half ;  that  Weigel,  being  desirous 
to  have  some  one  purchase  the  north  half  and  join  him  in 
the  erection  of  a  joint  brick  block  on  the  lot,  agreed  with 
and  promised  Kohlenberg  that,  in  consideration  of  his  pur- 
chasing from  Overman  the  north  half,  he  (Weigel)  would 
never  sell  or  permit  sold  intoxicating  liquors  on  the  south 
half  of  the  lot,  and  "that  he  will  not  sell  or  transfer  the 
south  half  to  any  person  or  persons  without  inserting  in 
the  deed  of  conveyance  a  clause  prohibiting  the  sale  of  in- 
toxicating liquors,  and  that,  if  said  clause  shall  be  violated, 
the  property  shall  revert  to  the  grantor;  and  the  second 
party  [appellee]  agrees  to  purchase  the  said  north  half  in 
consideration  of  said  promise  of  said  first  party,  and  it  is 
hereby  agreed  between  said  parties  that  as  soon  as  prac- 
ticable they  will  erect  a  brick  block  on  said  lot."  The 
agreement  was  recorded  in  the  miscellaneous  record  of 
the  recorder's  ofiice  of  Grant  county  on  the  same  day. 
Pursuant  to  this  agreement  appellee  avers  that  he  pur- 
chased the  north  half  of  the  lot,  and  he  and  Weigel  jointly 
erected  "a  two-story  brick  building,  with  two  business  rooms 
and  a  joint  stairway  between  them  leading  to  the  second 
story.  Weigel  afterwards  sold  the  south  half  of  the  lot  to 
appellant,  who  took  the  conveyance  with  knowledge  of  the 
agreement,  without  inserting  in  the  deed  a  clause  prohibit- 
ing the  sale  of  liquors.  Appellee  sues  to  restrain  appellant 
from  locating  a  saloon  and  "road  house'*  in  the  part  of  the 
building,  standing  on  the  south  half  of  the  lot,  averring 
certain  special  injury  to  his  property. 
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The  agreement  in  question  is  not  a  covenant  which  runs 
with  the  land.  There  was  no  privity  of  estate  between  the* 
parties  to  the  agreement,  the  covenantee  had  no  interest  in 
the  land  upon  which  the  covenant  imposed  a  burden,  no 
interest  or  estate  was  granted,  and  the  act  which  it  was 
agreed  should  be  done  did  not  concern  any  interest  or 
estate  granted  or  conveyed.  Indianapolis  Water  Co.  v. 
Nulte,  126  Ind.  373;  Conduitt  v.  Boss,  102  Ind.  166; 
Wells  V.  Benton,  108  Ind.  585. 

But  the  contract  in  question  is  a  restrictive  agreement 
as  to  the  use  of  property,  which  may  be  enforced  upon 
equitable  groimds  in  favor  of  the  lot  designed  to  be  bene- 
fited by  the  restriction.  And  it  may  be  enforced  against 
any  owner  of  the  lot,  subject  to  the  burden  of  the  restriction, 
who  took  it  with  notice.  When  Weigel  entered'  into  the 
agreement  he  attached  to  that  part  of  the  lot  owned  by 
him  an  equity  in  favor  of  the  appellee  as  soon  as  he  be- 
came the  owner  of  the  other  part  of  the  lot.  Appellee  pur- 
chased the  lot,  relying  upon  the  agreement  made  by  Wei- 
gel, which  was  a  valid  agreement  and  certainly  binding 
upon  Weigel.  Equity  would  have  restrained  him  from 
selling  liquor  upon  the  lot,  and  appellant,  having  pur- 
chased the  lot  with  notice  of  the  equity,  does  not  stand  in 
any  different  situation  from  the  party  from  whom  he  pur- 
chased. As  the  agreement  was  intended  to  affect  the  use 
of  the  property  in  the  hands  of  a  grantor  by  inserting  in 
the  deed  a  restriction  upon  its  use,  it  can  not  be  said  to  be 
a  purely  personal  contract,  but  goes  with  the  land  into  the 
hands  of  a  purchaser  with  notice  of  the  agreement  The 
complaint  states  sufficient  facts  to  entitle  appellee  to  in- 
junctive relief.  See  Lewis  v.  Oollner,  129  N.  Y.  227,  29 
N.  E.  81,  26  Am.  St.  516;  Watrovs  v.  Allen,  57  Mich. 
362,  24  N.  W.  104,  58  Am.  Eep.  363 ;  Hano  v.  Biglow, 
155  Mass.  341,  29  N.  E.  628;  Peabody  Heights  Co.  v. 
Willson,  82  Md.  186,  32  Atl.  386,  1077,  36  L.  R.  A.  393; 
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Coughlin  v.  Barker,  46  Mo.  App.  54 ;  Hayes  v.  Waverly, 
etc.,  R.  Co.,  51  N.  J.  Eq.  345,  27  Atl.  648 ;  Ferris  v.  Amer- 
ican Brewing  Co.,  155  Ind.  539 ;  Ladd  v.  City  of  Boston, 
151  Mass.  586,  24  K  E.  858,  21  Am.  St.  481  and  note. 

There  was  no  error  in  sustaining  a  demurrer  to  appel- 
lant's eighth  paragraph  of  answer,  which  pleaded  facts 
intending  to  show  that  the  contract  was  invalid,  as  against 
public  policy,  in  that  its  purpose  was  to  create  a  monopoly 
in  that  vicinity  in  appellee.  It  can  not  be  said  that  a 
contract  prohibiting  one  person  and  his  assigns  from  sell- 
ing liquor  upon  a  single  lot  would  confer  the  power  to  ob- 
tain a  monopoly  in  the  business.  The  scope  of  the  facts 
pleaded  in  the  answer  can  not  be  said  to  create  a  monop- 
oly. 'Not  can  it  be  said  that  they  show  an  unreasonable 
restraint  upon  trade.  The  contract  contained  no  general 
restraint  upon  Weigel's  right  to  engage  in  the  liquor  busi- 
ness. 0*Neal  V.  Hines,  145  Ind.  32 ;  Eisel  v.  Hayes,  141 
Ind.  41. 

Judgment  affirmed. 


City  of  Connersville  v.  Snider. 

[No.  4,889.    Filed  May  26,  1908.  ] 

Municipal  Corporations. — Defective  Bridge, — A  city  is  liable  in 
damages  for  failnre  to  keep  its  bridges  in  a  reasonably  safe  con- 
dition,   p.  f/9. 

Sahs. — Defective  Bridge, — Notice, — ^A  city  is  chargeable  with  notice 
of  a  defect  in  a  bridge  in  a  popnlons  i>art  of  the  city  consisting 
of  a  hole  two  feet  long  and  six  inches  wide  which  had  existed  for 
three  or  four  months,    pp.  iB19,  2S0, 

Damages. — Pleading. — Evidence. — ^An  averment  in  a  complaint  in  an 
action  for  personal  injuries  that  *<the  muscles  of  plaintiff's  legs, 
arms,  sides,  back,  abdomen,  and  bowels  were  strained  and 
bruised  to  an  extent  that  plaintiff  suffered  great  pain  of  body 
and  anguish  of  mind"  was  sufficient  to  admit  evidence  that  a 
hernia  with  which  plaintiff  was  suffering  at  the  time  of  the  inr 
jury  was  aggravated  by  the  injuries  received,    p.  S20. 

Prom  Fayette  Circuit  Court ;  F.  S.  Swift j  Judge. 
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Action  by  Edward  Snider  against  the  city  of  Conners- 
ville.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

(?.  C.  Florea  and  i.  i,  BroadduSy  for  appellant. 
It.  N.  Elliott  J  F.  L  BarrowSy  Reuben  Conner  and  Lon 
Conner  J  for  appellee. 

Robinson,  C.  J. — Appellee  recovered  a  judgment  for 
damages  for  personal  injuries  from  an  alleged  defective 
bridge. 

It  is  argued  at  some  length  that,  in  the  absence  of  some 
statute,  cities  are  not  liable  for  negligence  in  omitting 
to  keep  bridges  in  repair,  as  they  are  subdivisions  of  the 
State  for  local  govepmient  exercising  powers  delegated  by 
the  State,  and  burdened  with  no  greater  liability  for  their 
non-exercise  than  the  State.  Whatever  may  be  the  rule  in 
other  jurisdictions,  the  doctrine  has  long  been  recognized 
in  this  State  that  cities,  having  exclusive  power  over  streets, 
highways,  and  bridges  within  the  city,  and  having  the 
power  of  taxation  for  general  purposes,  the  duty  devolves 
upon  them  to  keep  the  streets  in  a  reasonably  safe  condi- 
tion for  travel,  and  for  failure  to  do  so  they  must  respond 
in  damages  to  a  person  injured  by  their  neglect.  We  think 
it  unnecessary  to  cite  the  long  list  of  authorities  recogniz- 
ing this  doctrine,  beginning  with  Higert  v.  City  of  Oreenr 
castle,  43  Ind.  574,  and  Orove  v.  City  of  Ft.  Wayne,  45 
Ind.  429,  15  Am.  Hep.  262.  Not  only  has  this  doc- 
trine been  recognized,  but  in  Town  of  Boswell  v.  Walcley, 
149  Ind.  64,  the  court  expressly  declined  to  overrule  the 
long  line  of  decisions  holding  municipalities  liable,  and 
approved  the  distinction  drawn  in  Board,  etc.,  v.  Allman, 
142  Ind.  573,  39  L.  R.  A  58,  between  the  powers  and 
liabilities  of  municipalities  in  this  respect  and  the  powers 
and  liabilities  of  counties. 

It  does  not  appear  that  the  municipality  or  its  officials 
had  any  actual  notice  of  the  defect  in  the  bridge,  but  it 
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appears  that  the  bridge  was  in  a  populous  part  of  the  city, 
and  that  the  defect  consisted  of  a  hole  two  to  three  feet 
long  and  six  inches  wide,  which  had  existed  for  three  or 
four  months.  Under  such  circumstances  the  city  is  charge- 
able with  notice. 

An  averment  in  the  complaint  that  "the  muscles  of 
plaintiff's  legs,  arms,  sides,  back,  abdomen,  and  bowels 
were  strained  and  bruised  to  an  extent  that  the  plaintiff 
suffered  great  pain  of  body  and  anguish  of  mind,"  etc, 
was  sufficient  to  admit  evidence  that  a  hernia  with  which 
appellee  was  suffering  at  the  time  was  aggravated  by  the 
injuries  received.  The  evidence  tended  to  show  that  his 
existing  physical  condition  was  injuriously  affected.  Evi- 
dence tending  to  show  the  actual  damage  suffered  by  ap- 
pellee from  appellant's  negligence  was  competent 

There  is  nothing  in  the  record  from  which  we  can  say 
that  the  damages  allowed  by  the  jury  were  excessive. 
There  is  evidence  to  authorize  a  verdict  for  the  amount 
given.  As  we  can  not  say  from  the  whole  record  that  the 
jury  abused  the  discretion  vested  in  them,  and  as  there  is 
evidence  to  authorize  the  verdict,  we  can  not  disturb  it 

Judgment  affirmed. 


Borkenstein  v.  Schrack. 

[No.  4,406.    Filed  May  26,  1903.  ] 

DAXJiaBS. — Assatdt  and  Battery. — Pumtive  Damages — ^Ponitive  dam- 
ages can  not  be  awarded  for  an  assault  and  battety,  ainoe  de- 
fendant is  also  subject  to  a  criminal  prosecution,    p.  ff /. 

Afpbjll  Am)  Errob. — Hamdeis  Error, — Erroneous  Inttruction. — ^A  cause 
will  be  reversed  because  of  an  erroneous  instruction  given  wbere 
it  does  not  clearly  and  afilrmatiyely  appear  from  the  record  that 
the  yerdict  is  right  upon  the  evidenoe.    pp.  :B21,  2-22. 

From  the  Superior  Court  of  Allen  County ;  J.  H.  Aiken^ 
Judge. 
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:oa  br  J<?«ierh  Schrack  a^akiEst  Bernard  lK>rkoa- 
cteia.    Fn.'ci  s  Judgment  for  pUiutiC  ^iVndduit  mpp^iil^ 


VriM€r  IjK-'xrJ  and  Sl"ier  Lc.  "..:r^  for  appellant. 
HfMy  O^Urick^  for  ap{vllee. 

BoBEsso^r.  C.  J. — Appellt^  recoreKsi  a  jiulgtuent  fo»r 
damaees  for  an  assault  and  batterv. 

In  some  of  the  instniotivms  to  the  jury  they  were  toUl 
that  they  might  award  pxmitiTe  dama^^  The:?e  in^tnw^ 
ti€Mi3  wane  errDneons.  Tt  is  a  well  settled  nile  that  for  a 
wrong«  the  rommission  of  which  subjeets  the  wn>nJ^Wr 
to  both  a  criminal  prt>5eoution  and  a  civil  actioiK  ptmitive 
damages  can  not  be  asse!5:?eil.  Tahor  v.  Iluisx^n.  ^  lud*  S5:J, 
61  Am.  Dee.  ^^\  Johnson  v.  Yuthricl\  7  Ind*  137:  SirMe 
Y.  Xodurift,  11  Ind.  W :  Xatf  v,  Bt/ers.  IS  Ind.  412 :  Butler 
V.  Mercer,  14  Ind.  479;  3r(>v«am<iii  v.  RicWrt,  IS  Ind, 
350;  Humphries  t.  Johnson,  20  Ind,  190:  Mever  v.  BohJf- 
ing,  44  Ind.  238:  Koemer  v.  Oberly.  56  Ind.  2v^4,  20  Am* 
Rep.  34;  Stewart  v.  MadiJox.  63  Ind.  51;  State,  ex  ret., 
V.  Stevens,  103  Ind.  55,  53  Am.  Rep.  482 :  WaUish  Print- 
ing, etc.,  Co.  V.  Crumrine,  123  Ind.  89;  LouisviUe  etc.* 
B.  Co.  V.  Goben,  15  Ind.  App.  123 ;  Tracy  v.  Ilinht.  19 
InA  App.  133,  65  ^Vm.  St  398. 

Appellee  concedes  that  these  instructions  were  errone- 
ous, but  insists  that  it  affirmatively  appears  from  the  evi- 
dence that  they  were  harmless.  Upon  a  careful  ci^nsidera- 
tion  of  all  the  evidence  we  can  not  say,  although  the 
amount  of  damages  awarded  by  the  jury  is  not  large,  that 
it  affirmatively  appears  that  these  erroneous  instructions 
were  harmless.  The  jury  were  the  exclusive  jut1g(\<*  of  the 
credibility  of  the  witnesses  and  of  the  weiglit  of  the  evi- 
dence. These  erroneous  instructions  are  presumed  to  have 
had  an  influence  on  the  jury,  until  the  contrary  is  shown. 
It  is  true  that  under  §659  of  the  code  (§670  Burns  1901) 
it  has  many  times  been  held  that  where  the  record  affirma- 
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tively  shows  that  the  verdict  is  right  upon  the  evidence,  the 
judgment  will  not  be  reversed  because  the  court  has  erred 
in  the  instructions  given  to  the  jury.  But  upon  the  whole 
record  we  are  not  able  to  say  that  it  so  clearly  and  affirma- 
tively appears  that  the  verdict  is  right  upon  the  evidence 
as  to  render  the  error  in  giving  these  instructions  harmless. 
See  City  of  Lafayette  v.  Ashby,  8  Ind.  App.  214,  and 
cases  cited. 

A  new  trial  should  have  been  granted.     Judgment  re- 
versed. 


Richmond  Natural    Gas   Company   v.   Enteb- 
PRisE  Natural  Gas  Company  et  al. 

[No.  4,616.    Filed  March  19, 1003.    Rehearing  denied  May  26, 1903.  ] 

Natural  Gas. — Transportation  by  Artifidal  Means. — Injunction, — ^The 
use  of  pumps  or  compressors  in  the  transportation  of  natural  gas 
is  not  prohibited  by  §7607  Bums  1901,  which  provides  that  natural 
gas  "shall  not  be  transported  through  pipes  at  a  pressnre  exceed- 
ing 800  pounds  per  square  inch,  nor  otherwise  than  the  natural 
pressure  of  the  gas  flowing  from,  the  wells, "  and  an  adjoining  land- 
owner tapping  a  common  resenroir  is  not  entitled  to  an  injunc- 
tion to  restrain  defendant  from  transporting  gas  by  merely  show- 
ing the  use  of  the  pumjis,  nor  by  showing  that  he  is  injured  be- 
cause the  gas  is  being  wastefully  diminished  by  the  use  of  the 
pumps,    pp,  gf^9-ifS4, 

SAME.—Transportation  by  Artificial  Means, — Injunction, — Increase  of  Flow 
from  Wells, — ^To  entitle  one  interested  in  a  common  reservoir  of 
natural  gas  to  an  injunction,  under  §{7607-7509  Bums  1901,  re- 
straining another  from  transporting  natural  gas  therefrom  by 
artificial  means,  it  must  be  shown  that  the  artificial  means  so 
used  will  increase  the  flow  of  gas  from  the  wells,   pp,  £S0,  £S1, 

Same. — Transportation  by  Artificial  Means, — Injunction, — Special  Find- 
ing,— Appeal  and  Error, — Where  in  a  suit  to  enjoin  the  tran8i)orta- 

•  tion  of  natural  gas  by  artificial  means  the  court  found  as  an  ulti- 
mate fact  that  the  use  of  the  pumps  has  the  effect  of  increasing  the 
general  flow  of  gas  from  the  wells,  and  also  found  the  primary 
facts  from  which  it  appears  that  the  use  of  the  pumjM  would  not 
increase  the  amount  of  gas  coming  from  the  wells,  through  the  nat- 
ural laws  of  flowage,  the  ultimate  fact  so  found  will  be  disre- 
garded on  appeal,    pp,  £34,  336, 
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From  the  Superior  Court  of  Madison  County ;  H.  C. 
Ryarij  Judge. 

Suit  by  the  Enterprise  Natural  Gas  Company  and  others 
against  the  Richmond  Natural  Gas  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals.    Reversed. 

R,  A.  Jackson  J  H.  C.  Starr  ^  J.  F.  Robbinsj  J.  C.  Black- 
lidgcj  C.  C.  Shirley  and  Conrad  Wolfy  for  appellant. 

E.  H.  Bundyy  J.  M.  Morris,  M.  E.  Forkner  and  6r.  D. 
Forkner,  for  appellees. 

BoBiiv^soN,  J. — Suit  by  appellees  fox  an  injunction  to 
prevent  the  use  by  appellant  of  compressors  and  appliances 
to  increase  the  natural  flow  of  gas  from  wells,  and  to  pre- 
vent the  transportation  of  gas  through  pipe-lines  otherwise 
than  by  the  natural  pressure  from  such  wells. 

The  complaint  in  this  case  is  not  sufficient'  as  a  com- 
plaint to  enjoin  the  maintaining  of  an  excessive  pressure  in 
the  lines,  but  giving  it  the  theory  that  it  seeks  to  prevent 
the  use  of  pumps  or  other  artificial  means  for  the  purpose 
of  increasing  the  natural  flow  of  gas  from  the  wells,  we 
think  it  states  a  cause  of  action. 

The  questions  presented  arise  out  of  the  conclusions  of 
law  upon  the  following  facts  specially  foimd:  All  the 
paAies  to  this  suit  have  an  interest  in  common  in  the  un- 
developed gas  which  is  within  a  common  reservoir  under- 
lying certain  described  territory,  and  each  owns  leases  and 
gas-wells  in  this  territory  which  are  producing  gas  which  is 
used  in  various  ways  by  the  respective  parties;  that  the 
salt  water  beneath  and  around  this  reservoir  is  held  back  by 
the  pressure  of  the  gas  in  the  rock,  and  any  reduction  of 
the  gas  pressure  tends  to  admit  the  salt  water  into  the  rock ; 
and  whenever  the  gas  pressure  is  reduced  below  the  pres- 
sure of  the  salt  water  it  at  once  enters  the  rock,  and  de- 
stroys the  territory  to  the  extent  that  it  is  admitted;  that 
the  reduction  of  the  gas  pressure  in  the  rock  tends  to  the 
irreparable  injury  and  final  destruction  of  the  gas  field  and 
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common  reservoir.  Appellant  is  a  corporation  engaged  in 
furnishing  natural  gas  to  the  citizens  of  Eichmond,  about 
thirty-eight  miles  from  this,  gas  territory,  and  has  a  num- 
ber of  pumps  and  compressors  which  it  is  threatening  to 
use  for  the  purpose  of  forcing  gas  through  its  pipe-lines; 
that  at  and  prior  to  the  bringing  of  this  suit  it  had  pro- 
cured leases  on  a  large  number  of  tracts  of  land  within  this 
territory,  and  had  drilled  forty-six  gas-wells,  and  con- 
nected them  by  pipe-lines  with  its  pumping-station,  and 
laid  from  the  station  to  the  city  of  Eichmond  an  eight  inch 
pipe-line. 

The  ninth,  tenth,  eleventh,  and  twelfth  findings  are  as 
follows:  "(9)  That  said  pumps  and  compressors  are  and 
constitute  devices  for  pumping  gas,  and  have  the  effect  of 
stimulating  and  increasing  the  general  flow  of  natural  gas 
from  the  wells,  and  of  increasing  and  maintaining  the  flow 
of  natural  gas  through  the  pipes  used  for  conveying  and 
transporting  the  same ;  that  at  the  bringing  of  this  suit  the 
defendant  was  threatening  and  intending  to  use  and  oper- 
ate said  pumps  and  pumping  station  for  the  object  and  pur- 
pose aforesaid ;  that  the  use  of  said  pumps  will  give  to  the 
defendant  an  undue  proportion  of  said  gas  within  said 
reservoir,  above  what  would  naturally  flow  through  its 
pipes  and  mains  by  the  natural  pressure  of  gas,  and  will 
thereby  take  from  all  others,  and  especially  the  plaintiffs, 
having  an  interest  in  said  field,  a  large  portion  of  said  gas, 
which  would  naturally  flow  to  them  if  said  reservoir  and 
field  was  left  unaffected  by  artificial  appliances;  that  the 
use  of  said  pumps  will  unduly  reduce  the  back-pressure  of 
the  gas  in  said  field  and  reservoir,  and  thereby  induce  salt 
water  to  enter  the  same,  to  the  great  and  irreparable  injury 
of  said  common  reservoir,  and  of  the  rights  and  property  of 
the  plaintiffs  therein.  (10)  That  the  defendant  could  not 
carry  gas  from  its  wells  in  Henry  county  to  its  patrons  in 
Eichmond  by  the  use  of  its  pumps  in  greater  quantity  than 
would  be  conveyed  by  the  natural  or  well  pressure,  without 
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increasing  the  natural  flow  of  gas  in  its  mains.  (11)  That 
it  is  the  intention  of  the  defendant,  and  was  when  this  suit 
was  begun,  to  use  its  said  pumps  and  compressors  to  trans- 
port more  gas  through  its  pipe-lines  from  its  wells  in  Henry 
county  to  its  patrons  at  the  city  of  Richmond,  in  Wayne 
county,  than  could  or  would  flow  naturally  through  its  lines 
of  pipe  by  well  pressure,  and  without  the  aid  or  assistance 
of  said  pumps  or  compressors.  (12)  That  the  use  and 
operation  of  said  pumps  and  compressors  will  take  more 
gas  from  the  intake  of  the  said  pumps,  or  the  side  between 
said  wells  and  said  pumps,  than  would  flow  into  and 
through  the  said  pumps  by  reason  of  the  natural  well  pres- 
sure, and  would  stimulate  the  flow  of  gas  into  said  pumps 
and  into  defendants'  gas-mains." 

It  is  further  found  that  any  gas  drawn  from  the  lands 
of  either  of  the  parties  to  this  suit  diminishes  to  that  ex- 
tent the  common  supply  contained  in  the  reservoir;  that 
when  this  suit  was  brought  the  parties  had  a  large  number 
of  wells  from  which  they  were  procuring  large  quantities 
of  natural  gas,  and  that  appellant  was  producing  from  its 
wells  about  2^,000,000  cubic  feet  of  gas  per  day,  to  the  city 
of  Richmond,  which  was  being  transported  through  a  sys- 
tem of  pipes,  under  the  natural  pressure  of  the  gas,  with- 
out the  use  of  artificial  means ;  that,  in  order  to  supply  its 
customers  in  Richmond,  it  is  necessary  for  appellant  to 
deliver  from  2,000,000  to  2,500,000  cubic  feet  of  gas  per 
day;  that  the  natural  gas  pressure  was  sufficient  to  force 
through  appellants'  pipe-line  a  sufficient  supply  of  gas  to 
the  city  of  Richmond  in  moderate  weather,  but  was  in- 
sufficient in  extremely  cold  weather,  and  the  natural  pres- 
sure was  gradually  diminishing,  and  will  continue  to 
diminish  as  gas  is  consumed  from  the  reservoir,  until  the 
gas  pressure  is  not  sufficient  to  carry  an  adequate  supply  of 
gas  for  the  use  of  appellant's  consumers  without  the  aid  of 
artificial  devices;  that  the  natural  gas  pressure  will  con- 
VoL.  31—15 
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tinue  to  decline  because  of  the  constunption  of  gas  until  in 
the  near  future  only  a  small  part  of  the  gas  required  for 
appellant's  customers  can  be  delivered  without  the  aid  of 
such  artificial  devices ;  that  it  is  the  intention  of  appellant 
to  operate  these  pumps  and  compressors  whenever  the 
weather  is  such  that  an  adequate  supply  of  gas  can  not  be 
delivered  to  its  customers  by  the  natural  pressure  of  gas 
through  its  pipes,  whidb  will  hereafter  be  a  large  portion 
of  the  year,  on  account  of  the  diminishing  natural  pres- 
sure. 

The  seventeenth  finding  is  as  follows:  "That  said 
natural  gas  pumps  or  compressors  are  so  constructed  and 
geared  as  that  they  may  be  run  either  at  a  high  or  low  speed, 
the  amount  of  gas  which  the  same  will  handle  being  regu- 
lated by  the  speed  at  which  the  said  compressors  are  so 
operated;  that  said  compressors  can  be  so  operated  as  to 
take  all  or  any  part  of  the  gas  supplied  to  the  same,  pro- 
vided the  quantity  or  volume  of  gas  so  supplied  to  said 
pumps  or  compressors  does  not  exceed  the  maximum  Capac- 
ity of  the  same,  but  that  whenever  the  quantity  of  gas  sup- 
plied to  said  pumps  or  compressors  exceeds  the  maximum 
capacity  of  said  pumps,  or  exceeds  the  volume  of  gas  being 
carried  forward  by  said  pumps  at  any  given  time,  the 
effect  of  such  excessive  supply  is  partially  to  dam  or  back 
up  said  gas  in  the  pipes  supplying  said  compressors,  so  as 
to  retard  the  flow  thereof  in  the  said  pipes,  and  cause  what 
is  known  as  Tback-pressure'  in  said  supply  pipes,  and  in 
the  wells  connected  therewith." 

It  is  further  found  that  when  this  case  was  tried  the 
combined  natural  flow  of  gas  from  appellant's  wells  was  in 
excess  of  29,000,000  cubic  feet  per  day;  that  all  of  the 
wells  are  connected  with  one  main  line  to  the  intake  of  the 
pumps  and  compressors ;  that  the  wells  are  so  connected 
that  the  gas  in  the  pipe-lines,  with  their  entire  natural  flow, 
can  be,  and  is,  carried  to  the  pumps  by  the  natural  pressure 
of  the  gas,  except  as  the  same  is  retarded  by  the  friction  of 
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the  pipes,  but  that  this  friction  is  such  that,  while  more 
than  29,000,000  cubic  feet  of  gas  per  day  will  naturally 
flow  from  the  wells  to  the  surface  of  the  ground,  between 
16,000,000  and  17,000,000  cubic  feet  of  gas,  only,  will  be 
carried  through  the  system  of  pipes  to  the  point  where  the 
pumps  are  located  by  the  natural  pressure  of  the  gas  flow- 
ing from  the  wells ;  that  the  friction  of  the  pipes  is  so  great 
that,  with  the  entire  output  of  the  wells  flowing  into  the 
pipes,  only  about  2,000,000  cubic  feet  will  be  delivered  at 
Richmond,  without  the  aid  of  artificial  devices ;  that  there 
will  naturally  flow  from  appellant's  wells  through  its  pipe- 
line to  the  pumps  about  three-fifths  of  the  entire  natural 
flow  from  the  wells  at  the  surface  of  the  ground,  the  flow 
being  retarded  by  the  friction  of  the  pipes  so  that  the  other 
two-fifths  is  held  back  in  the  wells,  and  that  only  about 
one-fifteenth  of  the  natural  flow  will  be  carried  to  Rich- 
mond without  the  aid  of  artificial  devices. 

The  nineteenth  finding  is  as  follows:  "That  the 
natural  pressure  of  gas  when  flowing  from  the  mouth  of 
defendant's  wells,  unretarded  by  any  valves  or  other  arti- 
ficial devices,  does  not  exceed  two  or  three  pounds  per 
square  inch  in  the  largest  of  said  wells,  grading  downward 
to  less  than  one  pound  to  the  square  inch  in  the  smallest  ^of 
said  wells;  but  that  said  wells,  all  being  connected  with 
the  same  line  of  pipe  leading  into  said'  gas  compressors, 
maintain  practically  an  equal  amount  of  back-pressure  so 
long  as  the  quantity  permitted  to  flow  into  said  pipes  for 
transportation  is  less  than  the  quantity  carried  to  said 
pumps  on  the  intake  side  thereof,  by  said  pipe-line  leading 
to  the  same;  the  qualities,  character,  and  expansive  power 
of  natural  gas  being  such  as  to  equalize  the  pressure  at  all 
points  in  any  given  system  of  wells,  pipes,  and  reservoirs 
connected  with  each  other,  except  as  said  pressure  may 
vary  on  account  of  the  different  degrees  of  friction  at  vari- 
ous points  in  said  system,  so  that  whenever  any  back-pres- 
sure is  maintained  in  defendant's  said  pipe-Une,  supplying 
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its  said  pumps  or  compressors,  on  the  intake  side  thereof,  a 
slightly  greater  back-pressure  will  be  maintained  in  each  of 
th^  wells  connected  with  said  pipes  than  in  said  pipe  on 
the  intake  side  of  the  pumping-station,  varying  in  each  case 
as  the  distance  is  greater  or  less  from  each  of  said  wells  to 
said  pumping-station;  the  back-pressure  increasing  with 
the  distance  to  each  of  the  said  wells,  and  corresponding 
with  the  loss  due  to  friction  in  each  case/' 
"  That  it  is  the  intention  of  appellant  to  maintain  at  all 
times  a  sufficient  number  of  wells  to  produce  naturally  a 
volume  of  gas  largely  in  excess  of  the  amoimt  required  for 
its  consumers,  and  take  only  a  portioij  of  the  natural  flow 
at  any  given  time,  and  to  maintain  in  each  of  the  wells  and 
in  the  lines  a  considerable  back-pressure,  and  that  it  is 
appellant's  intention  to  maintain  a  sufficient  number  of 
wells  producing  naturally  a  sufficient  volume  of  gas  to  de- 
liver naturally  to  the  pumps  a  much  larger  quantity  of 
gas  than  is  necessary  to  supply  its  customers,  in  order  that 
it  may  at  all  times  maintain  on  the  intake  side  of  the 
pumps  a  considerable  back-pressure,  and  thereby  retard 
and  confine  in  the  wells  a  portion  of  the  natural  flow  of 
each,  so  as  to  prevent  the  entrance  of  salt  water  therein; 
that  at  no  time  has  it  been  or  is  it  appellant's  intention  to 
permit  the  entire  natural  flow  from  its  wells  to  be  taken 
by  means  of  pumps  or  compressors ;  that  it  is  necessary  for 
the  preservation  of  appellant's  own  property  that  a  por- 
tion of  the  natural  flow  be  held  back,  and  appellant  has  in- 
tended at  all  times  to  hold  back  a  portion  of  the  natural 
flow,  by  creating  and  maintaining  back-pressure  on  the  in- 
take side  of  its  pumps,  and  permit  only  a  portion  of  the 
combined  natural  flow  of  each  well  to  flow  into  its  pump- 
ing-station, and  be  transported  therefrom. 

It  is  further  found  that  the  use  of  pumps  will  have  the 
effect  of  increasing  the  flow  from  the  point  where  the 
pumps  are  located  to  the  city  of  Richmond,  beyond  what 
would  naturally  flow  to  that  point,  by  increasing  the  pres- 
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sure  of  gas,  and  releasing  the  same  on  the  outflow  side  of 
the  pumps  at  such  increased  pressure,  and,  as  a  conse- 
quence thereof,  increasing  the  velocity  at  which  the  gas 
would  flow  from  the  pumps  to  the  point  of  consumption; 
that,  by  the  use  of  the  pumps,  appellant  would  get  a  larger 
per  cent  and  proportion  of  gas  from  the  common  reservoir 
than  it  could  or  would  get  without  the  use  of  pumps  and 
by  the  natural  rock  pressure. 

The  first  section  of  the  act  of  March  4,  1891  (Acts  1891, 
p.  89,  §7507  Bums  1901)  provides  that  natural  gas  "shall 
not  be  transported  through  pipes  at  a  pressure  exceeding 
300  pounds  per  square  inch,  nor  otherwise  than  by  the  nat- 
ural presaure  of  the  gas  flowing  from  the  wells."  Section 
two  (§7508)  provides  that  it  shall  be  unlawful  "to  .use  any 
device  for  pumping  or  any  other  artificial  process  or  ap- 
pliance for  the  purpose,  or  that  shall  have  the  effect  of  in- 
creasing the  natural  flow  of  natural  gas  from  any  well,  or 
of  increasing  or  maintaining  the  flow  of  natural  gas 
through  the  pipes  used  for  conveying  and  transporting  the 
sama"  The  third  section  (§7509)  provides  a  penalty,  and 
that  parties  "may  be  enjoined  from  conveying  and  trans- 
porting natural  gas  through  pipes  otherwise  than  in  this 
act  provided." 

We  can  not  agree  with  counsel  for  appellees  that  the 
legislature,  by  this  statute,  has  conclusively  determined 
that  the  effect  of  the  use  of  pumps  is  necessarily  injurious, 
and  has  absolutely  prohibited  their  use.  Appellees'  case 
is  not  made  out  by  merely  showing  the  use  of  pumps  for 
the  purpose  of  transportation.  The  use  of  pumps  or  com- 
pressors for  such  purpose  is  not  ipso  facto  unlawful.  The 
constitutional  validity  of  the  statute  is  not  questioned.  Ap- 
pellant's position  is  that  the  statute  can  not  be  so  construed 
as  to  permit  transportation  at  a  natural  pressure  of  300 
pounds  per  square  inch,  and  yet  deny  the  right  to  trans- 
port by  artificial  means  at  a  pressure  much  lower  than  300 
pounds  per  square  inch.    This  position  is  sustained  by  the 
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Supreme  Court  in  Jamieson  v.  Indiana  Nat.  Gas,  etc.,  Co., 
128  Ind.  555,  12  L.  E.  A.  652.  That  case  holds  that  this 
statute  was  enacted  for  the  purpose  of  protecting  persons 
and  property  from  the  inflammable  and  explosive  character 
of  gas  in  transit,  and  fixing  the  maximum  pressure  at  300 
pounds  per  square  inch,  at  which  it  may  be  transported, 
whether  by  the  natural  or  by  artificial  pressure. 

And  in  Manufacturers  Oas,  etc.,  Co.  v.  Indiana  Nat. 
Gas,  etc.,  Co.,  156  Ind.  679,  appellants  unsuccessfully 
sought  to  enjoin  appellees  from  transporting  gas  from  their 
wells  at  a  pressure  in  excess  of  the  natural  rock  pressure, 
and  by  means  other  than  tlie  natural  pressure.  The  court 
in  that  case  said:  "The  provisions  of  the  sectiqji  in  ques- 
tion in  this  case  can  be  enforced  at  the  suit  of  a  private 
person  only  where  such  person  can  show  that  he  sustains, 
or  is  likely  to  sustain,  some  special  injury,  or  that  he  or 
his  property  is  exposed  to  some  particular  damage,  which 
this  statute  was  intended  to  prevent.  The  appellants  pre- 
sent no  such  case.  It  is  not  averred  that  their  property  is 
endangered  by  the  alleged  wrongful  acts  of  the  appellee, 
nor  does  it  appear  that  they  are  likely  to  sustain  any  spe- 
cial injury  peculiar  to  themselves  in  consequence  of  the 
violation  of  the  act  by  the  appellee."  See,  also.  Manufac- 
turers Gas,  etc.,  Co.  v.  Indiana  Nat.  Gas,  etc.,  Co.,  155 
Ind.  545;  Manufacturers  Gas^  etc.,  Co.  v.  Indiana  Nat. 
Gas,  etc.,  Co.,  155  Ind.  566. 

It  is  manifest  from  the  above  holdings  that  appellees 
would  not  be  entitled  to  injunctive  relief  by  merely  show- 
ing the  fact  of  the  use  of  pumps  for  the  purpose  of  trans- 
porting gas.  Nor  would  they  be  entitled  to  such  relief  by 
showing  that  they  are  injured  because  the  gas  is  being 
wastefuUy  diminished  by  the  use  of  the  pumps.  "The  act 
does  not  directly,  nor  indirectly,  attempt  to  prevent  waste 
of  the  gas."  Manufacturers  Gas,  etc.,  Co.  v.  Indiana  Nat. 
Gas,  etc.,  Co.,  156  Ind.  679.  We  think  it  is  perfectly 
clear  that  the  complaint  in  this  case  is  not  sufficient  to 
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charge  against  appellant  improper  methods  of  transporta- 
tion. 

However,  injunction  will  lie  to  prevent  the  use  of  de- 
vices for  pumping,  and  employing  artificial  processes  or 
appliances  for  the  purpose  or  having  the  effect  of  increas- 
ing the  natural  flow  of  gas  from  the  wells.  Manufactur- 
ers Gas,  etc.,  Co.  v.  Indiana  Nat.  Oas,  etc.,  Co.,  155  Ind. 
461,  50  L.  R.  A.  768. 

It  is  no  longer  an  open  question  in  this  State  that  natural 
gas,  when  reduced  to  possession,  becomes  private  property, 
and  is  a  commercial  commodity,  which  the  owner  may 
dispose  of  in  whatever  manner  he  may  consider  most  ad- 
vantageous. Manufacturers  Gas,  etc.,  Co.  v.  Indiana  Nat. 
Gas,  etc.,  Co.,  155  Ind.  545 ;  State,  ex  rel.,  v.  Indiana,  etc.. 
Mining  Co.,  120  Ind.  575,  6  L.  R.  A.  679;  Jamieson  v. 
Indiana  Nat.  Gas,  etc.,  Co.,  supra;  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190,  44  L.  Ed.  729,  20  Sup.  Ct  576. 
Whatever  gas,  through  natural  causes,  rises  to  the  surface 
of  the  ground  through  the  wells  of  an  individual  owner,  and 
is  carried  by  such  natural  forces  into  tanks,  pipe-lines,  or 
other  receptacles  of  such  owner,  becomes  absolutely  his 
property.  The  only  limitation  upon  such  owner  taking  the 
gas  is  the  manner  in  which  he  shall  take  it  from  the  wells. 
As  is  said  in  Manufacturers  Gas,  etc.,  Co.  v.  Indiana  Nat. 
Gas,  etc.,  Co.,  155  Ind.  461,  50  L.  R.  A.  768,  "Natural 
gas  in  the  ground  is  so  far  the  subject  of  property  rights 
in  the  owners  of  the  superincumbent  lands,  that  while  each 
of  them  has  the  right  to  bore  or  mine  for  it  on  his  own 
land,  and  to  use  sucJi  portion  of  it  as  when  left  to  ihe  nat- 
ural laws  of  flowage  may  rise  in  the  wells  of  such  owner 
and  into  his  pipes,  no  one  of  the  owners  of  such  lands  has 
the  right,  without  the  consent  of  all  the  other  owners,  to 
induce  an  unnatural  flow  into,  or  through,  his  own  wells,  or 
to  do  any  act  with  reference  to  the  common  reservoir,  and 
body  of  gas  therein,  injurious  to,  or  calculated  to  destroy 
it"     And  it  is  held  that  the  statute  in  question  does  not 
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create  any  new  remedy  in  favor  of  an  owner  in  common 
of  undeveloped  gas,  who  shows  that  he  will  sustain  some 
special  injury  by  reason  of  the  act  of  another  of  the  com- 
mon owners  which  might  work  to  the  injury  or  destruction 
of  the  common  source  from  which  the  gas  is  drawn.  An 
action  would  lie  in  such  case  independently  of  the  statute. 
Manufacturers  Gas,  etc.,  Co.  v.  Indiana  Nat  Gas,  etc,  Co,, 
156  Ind.  679;  Manufacturers  Gas,  etc.,  Co.  v.  Indiana 
Nat.  Gas,  etc.,  Co.,  155  Ind.  461,  50  L.  R  A.  768. 

The  sole  question  here  is  whether  the  special  findings 
show  tL-^t  the  use  of  the  pumps  and  compressors  will  work 
such  injur)'  to  appellees,  by  increasing  the  flow  of  gas  from 
the  wells,  as  entitles  them  to  injunctive  relief.  It  is  a 
property  of  gas,  that,  while  easily  compressed,  it  is  always 
ready  to  expand  and  occupy  more  space.  This  expansive 
force  or  tension  imparted  to  it  by  some  pressure  brings  it 
through  the  wells  to  the  surface  and  into  pipes  or  other 
receptacles.  The  quantity  of  gas  that  this  expansive  force 
or  tension,  overcoming  the  atmospheric  pressure,  will 
bring  to  the  surface,  and  into  the  pipes  or  receptacles,  is 
the  natural  flow  of  the  wells.  The  natural  import  of  the 
term  "natural  flow,"  as  used  in  the  statute,  necessarily 
means  the  entire  volume  of  gas  that  will  issue  from  the 
mouth  of  a  well  when  retarded  only  by  the  atmospheric 
pressure.  If  certain  wells  will  bring  into  a  receptacle  at 
the  surface  1,000,000  feet  of  gas  per  day,  that  is  their  nat- 
ural flow.  Suppose  a  valve  in  this  receptacle  permits  one- 
half  this  volume  to  pass  into  pipes  to  consumers.  Opening 
an  additional  valve^  and  permitting  one-half  the  balance  to 
pass  from  the  receptacle  to  other  consumers,  does  not  in- 
crease the  natural  flow,  in  the  sense  in  which  the  term  is 
used  in  this  statute.  With  the  additional  valve  a  greater 
portion  of  the  natural  output  of  the  wells  is  taken,  but  the 
natural  flow  of  the  wells  has  not  been  increased.  And,  as 
illustrated  in  appellant's  brief,  suppose  pumps  are  attached 
to  a  well  naturally  producing  1,000  barrels  of  water  per 
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day,  for  the  purpose  of  forcing  500  barrels  daily  to  a 
higher  altitude,  in  order  that  it  may  be  utilized.  Although 
the  water  flowed  from  the  well  into  a  main  to  which  the 
pumps  were  attached,  and  the  total  output  put  under  con- 
trol,  it  could  not  be  claimed  that  the  natural  flow  of  the 
well  had  been  increased  by  the  use  of  the  pumps  in  carry- 
ing half  the  natural  flow  to  a  place  for  convenient  distribu- 
tion. 

It  must  be  conceded  that  appellant  has  the  right  to  use 
all  the  gas  that  naturally  comes  through  its  wells  to  tte 
surface  of  the  ground.  When  we  speak  of  this  as  "the 
natural  flow  of  the  wells,"  we  necessarily  mean  the  total 
output  of  the  wells  from  natural  causes.  The  term  "nat- 
ural flow,"  as  used  in  the  statute,  can  be  given  no  other 
reasonable  meaning.  An  artesian  well  from  which  flows 
1,000  barrels  of  wate^  daily  has  a  natural  flow  of  1,000 
barrels  daily.  And  so  it  is  with  gas-wells.  Increasing 
this  natural  flow  of  gas  or  this  total  output  of  the  wells 
from  natural  causes  is  the  thing  that  is  prohibited,  and 
so  long  as  the  appliances  take  less  than  this  natural  flow, 
as  thus  understood,  it  can  not  be  said  that  they  have  in- 
creased the  natural  flow.  Upon  the  facts  found  all  the  gas 
that  goes  into  the  pumps  on  the  intake  side  goes  in  by 
reason  of  its  own  expansive  force  or  tension.  This  expan- 
sive force  or  tension  must  necessarily  exist  so  long  as  back- 
pressure is  maintained  at  the  pumps.  The  court  finds  that 
this  back-pressure  was  to  be  maintained  at  all  times  by 
appellant  in  the  operation  of  its  pumps  and  compressors, 
and  that  at  no  time  has  it  been  or  is  it  appellant's  intention 
to  permit  the  entire  natural  flow  from  its  wells  to  be  taken 
by  the  pimips.  Unless  the  pumps  were  so  operated  as  en- 
tirely to  remove  this  back-pressure  and  create  suction  in 
the  wells,  it  could  not  be  said  that  they  would  increase  the 
natural  flow  or  natural  output  of  the  wells.  From  the 
facts  found  the  only  effect  of  the  use  of  the  pumps  is  to 
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decrease  the  force  of  this  back-pressure,  but  this  the  statute 
does  not  prohibit. 

It  is  true  that  through  the  use  of  the  pumps  a  greater 
portion  of  the  natural  flow  or  total  natural  output  of  the 
wells  will  be  taken  than  would  be  taken  without  their  use, 
and  that  the  back-pressure  in  the  wells  will  be  correspond- 
ingly decreased.  But  the  statute  does  not  require  that  only 
a  certain  portion  of  the  gas  coming  naturally  from  a  well 
can  be  used,  and  that  a  certain  portion  shall  be  held  back. 
Nor  does  the  statute  require  that  a  certain  amount  of  back- 
pressure, or  that  any  back-pressure,  shall  be  maintained. 
It  can  not  be  denied  that  appellant  might  lawfully  dispose 
of  the  total  product  of  its  wells  to  consumers  near  the  wells, 
and  the  total  natural  flow  be  consiimed  by  them,  without 
maintaining  any  back-pressure  in  the  wells. 

We  find  nothing  in  this  statute  which  requires  us  to  say 
that,  although  the  100,000  feet  of  gas  produced  naturally 
by  A^s  well  is  A's  property,  and  a  like  amount  so  produced 
by  B's  well  in  the  same  vicinity  is  B^s  property,  th^t  A  may 
use  this  total  output  in  his  factory  at  the  mouth  of  his  well, 
and  B  must  be  denied  the  use  of  the  output  of  his  well  in  his 
factory  ten  miles  distant,  because  the  natural  pressure  is 
insufficient  to  carry  it  that  distance.  While  the  court 
found,  as  an  ultimate  fact,  that  the  use  of  the  pumps  has 
the  effect  of  increasing  the  general  flow  of  gas  from  the 
wells,  it  also  found  lihe  primary  facts  from  which  it  appears 
that  the  use  of  the  pumps  would  not  increase  the  amount 
of  gas  coming  from  the  wells  through  the  natural  laws  of 
flowage.  Iti  such  case  the  ultimate  fact  will  be  disregarded 
on  appeal.  "Where  the  primary  facts,"  said  the  court  in 
Smith  V.  Wells  Mfg.  Co.,  148  Ind.  333,  342,  "are  stated 
and  they  lead  to  but  one  conclusion,  the  statement  of  the 
ultimate  fact  will  be  disregarded,  since  a  statement  of  the 
ultimate  fact  is  required  only  where,  from  the  primary 
facts,  either  of  two  conclusions  may  reasonably  be  drawn. 
Cincinnati,  etc.,  JB.  Go.  v.  Orames,  136  Ind.  39 ;   Smith 
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V.  Wahash  R.  Co.,  141  Ind.  92 ;  Board,  etc.,  v.  BonebraJce, 
146  Ind.  311." 

Judgment  reversed,  with  instructions  to  state  a  conclu- 
sion of  law  in  appellant's  favor. 


Maris  v.  Masters. 

[No.  4,880.    Filed  May  26,  1908.  ] 

Ybndob  akd  Purokaser.— Description  of  Real  Estate, —Specific  Per- 
formance. — ^A  contract  for  the  sale  of  real  estate  described  the  land 
as  "Lot  80,  Douglas  Park,"  and  the  contract  was  dated  at  Indian- 
apolis, Indiana.  Held,  that  the  description  was  sufficient  to  sup- 
port  a  suit  for  si)eciflc  performance,  it  being  presumed,  for  the 
purpose  of  determining  the  sufficiency  of  the  complaint,  that  the 
lot  was  located  where  the  agreement  was  dated,    pp.  2S7-241, 

Sahb. — Contracts, — Time  Not  Esseme  of  Contract. — ^In  a  contract  for  the 
sale  of  real  estate  acknowledging  the  receipt  of  $100,  and  provid- 
ing that  960  should  be  paid  on  or  before  April  1,  1899,  fSO  on  or 
before  May  1,  1899,  $100  on  or  before  June  1,  1899,*  and  $100  on  or 
before  July  1,  1899,  and  when  the  vendee  shall  liave  paid  all  of 
the  above  sums  the  vendor  shall  execute  a  warranty  deed,  time 
was  not  of  the  essence  of  the  contract  so  as  to  defeat  a  suit  for 
specific  performance  because  $80  of  the  purchase  money  remained 
unpaid  August  8,  1899.  p.  ^41. 

Same. — Specific  Performance. — Tender  of  Purchase  Money. — In  a  suit 
for  the  specific  performance  of  a  contract  to  convey  real  estate 
upon  the  payment  of  the  specified  purchase  money,  a  tender  of 
the  balance  of  the  purchase  money  before  bringing  suit  on  condi- 
tion that  the  deed  be  executed  was  sufficient,  and  not  prejudicial 
to  defendant,    p.  i^4^. 

Same. — Contract  Executed  at  Different  Times. — ^A  contract  for  the  sale 
of  real  estate  is  not  unenforceable  because  executed  in  two  parts 
at  different  times,  where  it  relates  to  the  same  transaction  and 
appears  to  be  intended  as  one  instrument,    pp,  £4^,  S4S, 

Samb. — Specific  Performance  of  Contract, — AUemaiive  Judgment, — Dam- 
ages.— In  a  suit  for  the  8X)ecifio  performance  of  a  contract  to  con- 
vey real  estate  in  which  defendant's  wife  was  not  a  party,  a 
judgment  requiring  defendant  to  execute  and  deliver  to  plaintiff 
a  warranty  deed,  signed  by  himself  and  wife,  and,  upon  his  fail- 
ure to  comply  with  such  order,  to  pay  plaintiff  damages  equal 
to  the  amount  of  purchase  money  paid  and  interest  thereon  was 
proper,    pp.  i^4^t  ^44* 

Samb. — Specific  Performance, — Demand, — Where  a  contract  for  the 
sale  of  real  estate  provided  that  when  certain  payments  of  pur- 
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chase  money  were  made  the  vendor  shonld  execute  a  warranty 
deed,  no  demand  for  a  deed  was  necessary,  and  when  the  pur- 
chaser tendered  the  hwt  payment  it  was  the  duty  of  the  vendor 
to  execute  the  proper  deed  without  any  demand  upon  him. 
pp.  ^44,  S46, 

From  Marion  Circuit  Court ;  JJ.  C.  AUen^  Judge. 

Suit  by  Lillian  L.  Masters  against  James  D.  Maris  for 
the  specific  performance  of  a  contract  to  convey  real  es- 
tate. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

R.  0.  Hawkins  and  JET.  E.  Smith,  for  appellant. 
jET.  L,  HvisoUy  for  appellee. 

CoMSTOCK,  P.  J. — The  complaint  alleges  that  on  March 
15,  1899,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment whereby  plaintiff  purchased  from  defendant  a  certain 
piece  of  realty  therein  described ;  that,  by  the  terms  of  pur- 
chase, plaintiff  was  to  pay  therefor  $900,  as  follows:  (1) 
Four  hundred  dollars,  in  payments,  between  March  15, 
1899,  and  July  1,  1899 ;  and  (2)  by  the  assumption  of  a 
certain  mortgage  thereon.  It  is  alleged  that  plaintiff  agreed 
with  defendant  that,  when  said  sum  of  $400  was  paid,  he 
would  convey  said  realty  to  plaintiff  by  good  and  sufficient 
warranty  deed,  subject  only  to  said  mortgage.  It  is  then 
charged  that  defendant  reduced  said  contract  to  writing, 
and  delivered  the  same  to  plaintiff,  properly  signed  by  him, 
and  a  copy  of  the  so-called  written  agreement  is  filed  with 
the  complaint  and  made  a  part  thereof.  It  is  further  alleged 
that  she  complied  with  all  the  terms  of  the  agreement  on  her 
part,  and  that  she  paid  the  money  in  payments,  except  $30 ; 
that  on  August  8,  1899,  she  tendered  the  sum  of  $30,  with 
twenfy-five  cents  interest,  to  the  defendant,  and  demanded 
of  him  a  good  and  sufficient  deed  of  general  warranty,  and 
that  the  defendant  failed  and  refused  to  convey  the  said 
realty  to  her  according  to  the  terms  of  the  agreement,  and 
that  she  now  brings  said  money  into  court  for  the  use  and 
benefit  of  defendant,  and  prays  for  a  decree  requiring  de- 
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fendant  to  comply  with  his  agreementr;  that  he  be  required 
to  execute  to  her  a  good  and  sufficient  deed  of  general  war- 
ranty for  said  realty,  and,  failing,  that  he  be  held  in  con- 
tempt of  court,  and  that  she  have  damages  for  such  sum  as 
the  court  shall  determine  to  be  good  and  equitable.  In 
brief,  the  action  is  one  for  specific  performance  of  an  alleged 
written  contract  to  convey  realty.  Appellant's  demurrer 
for  want  of  facts  was  overruled.  He  then  filed  an  answer 
in  five  paragraphs,  the  first  being  a  general  denial.  The 
cause  was  put  at  issue,  and  a  trial  by  the  court  resulted  in 
a  judgment  and  decree:  (a)  That  plaintiff  pay  the  clerk 
of  the  court,  for  the  defendant,  $33.15,  within  one  day,  to 
be  paid  to  defendant  when  he  has  fully  complied  with  this 
order;  (b)  that  defendant  Maris,  within  thirty  days  from 
this  date,  execute  and  deliver  to  plaintiff  a  good  and  suffi- 
cient warranty  deed,  signed  by  said  defendant  James  D. 
Maris  and  his  wife,  conveying  the  realty  thereafter  de- 
scribed, subject  only  to  the  mortgage  for  $500,  described, 
with  interest;  (c)  that  if  defendant  fails  or  refuses  to 
deliver  a  deed,  as  above  described,  plaintiff  recover  damages 
in  the  sum  of  $400,  and  that  she  have  return  of  the  money 
paid  by  her  into  court;   (d)  that  plaintiff  recover  costs. 

The  errors  assigned  are:  (1)  The  overruling  of  the 
demurrer  to  the  complaint;  (2)  the  sustaining  of  the  de- 
murrer to  the  second  paragraph  of  answer;  (3)  the  over- 
ruling of  the  motion  to  correct  and  modify  the  judgment 
and  decree;  and  (4)  the  overruling  of  the  motion  for  a  new 
'trial. 

The  first  objection  urged  to  the  complaint  is  that  the  con- 
tract is  void  for  uncertainty  of  description.  It  is  urged 
that  the  averments  of  the  complaint  are  broader  than  the 
agreement,  and  "when  the  allegations  of  a  pleading  vary 
from  the  provisions  of  the  instrument  upon  which  it  is 
founded,  the  provisions  of  such  instrument  control,  and 
such  allegations  will  be  disregarded."  Appellee  admits 
that,  where  the  variance  claimed  exists,  the  exhibit  will 
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control,  but  insists  that  the  variance  claimed  does  not  exist. 
Harrison  Bldg.,  etCj  Co,  v.  Lackey,  149  Ind.  10.  The 
statute  of  frauds  (§6629  Burns  1901,  §4904  Homer  1901) 
provides:  "No  action  shall  be  brought  in  any  of  the  fol- 
lowing cases:  *  *  *  (4)  Upon  any  contract  for  the 
sale  of  lands  *  *  *  unless  the  promise,  contract  or 
agreement,  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  by  some 
person  thereunto  by  him  lawfully  authorized;  excepting, 
however,  leases  not  exceeding  the  term  of  three  years." 

An  agreement  for  the  sale  of  lands  which  contains  no 
sufficient  description  of  the  property  is  void  for  uncer- 
tainty, and  can  not  be  enforced.  -The  complaint  alleges  a 
contract  between  the  plaintiff  and  the  defendant  for  the 
purchase  "of  the  following  described  real  estate  in  Marion 
cotmty,  Indiana,  to  wit :  Lot  number  thirty,  Douglas  Park, 
an  addition  to  the  city  of  Indianapolis."  The  words 
of  description  in  the  exhibit  are  "Lot  30,  Douglas  Park," 
at  the  end  of  the  receipt,  before  the  name  of  J.  D.  Maris. 
The  agreement  which  is  made  a  part  of  the  complaint  is  in 
the  following  language:     "Indianapolis,  Ind.,  March  15, 

1899.     M To   J.    D.    Maris,   Dr.,   Builder. 

Plans  drawn.  Estimates  furnished.  All  kinds  of  repair 
work.     1339  North  Alabama  Street. 

^Heceived  of  L.  L.  Masters,  $100  on  account  of  lot  30, 
Douglas  Park.     J.  D.  Maris. 

"Fifty  dollars  to  be  paid  to  J.  D.  Maris  on  or  before 
April  1,  1899,  $50  on  or  before  May  1,  1899,  $100  on  or 
before  June  1,  1899,  and  $100  on  or  before  July  1,  1899. 
When  the  said  L.  L.  Masters  shall  have  paid  all  the  above 
sums  to  J.  D.  Maris,  then  the  said  James  D.  Maris,  is  to 
make  said  L,  L.  Masters  a  warranty  deed  for  the  same. 
Said  L.  L.  Masters  to  assume  one  $500  mortgage  note  given 
to  the  trustees  of  Philoxenia  lodge,  No.  44,  due  on  or  before 
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March  14,  1900,  with  interest  at  six  per  cent  per  ftTmnin- 
ISigned]     J.  D.  Maris." 

In  determining  whether  the  description  is  sufficiently 
certain,  we  must  bear  in  mind  that  the  office  of  a  descrip- 
tion in  a  deed  is  not  to  identify  the  land,  but  it  is  to  furnish 
the  means  of  identification.  The  part  of  the  deed  describ- 
ing the  premises  conveyed  is  to  be  construed  with  the 
utmost  liberality.  RucJeer  v.  Steelman,  73  Ind.  396,  and 
cases  cited:  Singer  v.  Scheible,  109  Ind.  575,  and  cases 
cited  at  page  583 ;  FricJc  v.  Godare,  144  Ind.  170, 

The  writing  bears  date  at  Indianapolis,  Indiana.  This 
may  indicate  that  the  lot  was  situate  in  said  city.  In 
Mead  v.  Parker,  115  Mass.  414,  it  was  held  to  be  **an  infer- 
ence of  fact,  though  not  conclusive,"  that  the  land  is  situate 
in  a  certain  place,  owing  to  the  fact  that  the  written  con- 
tract to  convey  is  dated  at  that  place.  RUey  v.  Hodghins, 
57  N.  J.  Eq.  278,  41  AtL  1099,  was  a  suit  for  the  specific 
performance  of  an  allied  agreement  to  convey  certain 
lots  in  Jersey  City.  One  objection  to  the  complaint  was 
that  the  description  in  the  contract  was  too  vague  and  in- 
definite to  be  enforced.  The  alleged  contract  of  sale  was 
dated  at  Jersey  City.  The  court  said:  "It  may  well  be 
argued,  however,  that,  in  naming  a  place  in  the  memoran- 
dum, the  maker  of  it  considered  himself  as  speaking  from 
that  locality,  not  only  to  indicate  the  place  where  he  was 
given  a  receipt  for  the  purchase  price,  but  also  as  covering 
the  interior  specifications,  by  number  of  lot,  block,  and 
streets  of  the  location  of  the  lands  agreed  to  be  sold."  See, 
also,  Price  v.  ^cKay,  53  N.  J.  Eq.  588,  32  Atl.  130.  For 
the  purpose  of  determining  the  sufficiency  of  the  complaint 
the  presumption  is  that  the  lot  in  question  is  located  where 
the  agreement  is  dated.  We  then  have  to  assist  in  the 
identification  of  the  real  estate  involved,  the  fact  that  it  is 
lot  thirty,  Douglas  Park,  Indianapolis,  Ind.  If  there  is 
such  an  addition  to  Indianapolis,  the  identification  of  the 
lot  will  follow. 
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Appellant  cites  Wilstach  v.  Heyd,  122  Ind.  674,  as 
strongly  supporting  the  demurrer.  It  was  a  suit  for  dam-, 
ages  for  the  alleged  breach  of  a  contract  for  the  sale  of  a 
lot.  The  complaint  averred  that,  in  consideration  of 
$2,560  to  be  paid  by  the  plaintiff  to  the  defendants,  defend- 
ants sold,  and  agreed  to  convey  upon  demand,  certain  real 
estate  owned  by  the  defendants,  and  situate  in  the  city  of 
New  Albany,  Floyd  county,  Indiana,  described  as  follows : 
"Lot  number  fourteen  on  Ekin  avenue,  in  the  city  of  New 
Albany."  The  only  description  in  the  memorandum  was, 
"The  lot  number  fourteen,  Ekin  avenue,"  which  was  in- 
dorsed on  the  reverse  side  of  the  paper  from  that  upon 
which  the  other  parts  of  said  written  memorandum  appears. 
The  court  held  that  if  such  indorsement  could  be  construed 
to  be  a  part  of  the  memorandum,  it  was  uncertain,  and 
could  not  be  enforced  withoilt  the  aid  of  parol  proof  to 
identify  the  lot,  and  sustained  a  demurrer  to  the  complaint. 
The  receipt  signed  by  the  defendants  was  dated  at  New 
Albany.  There  is  an  uncertainty  found  in  the  last  de- 
scription not  in  the  case  at  bar.  "Lot  fourteen  on  Ekin 
avenue,"  New  Albany.  The  court  can  not  say  how  many 
additions  there  may  be  adjacent  to  Ekin  avenue,  nor  how 
many  lots  numbered  fourteen.  This  agreement  was  also 
defective  in  other  particulars* apart  from  the  description 
of  the  land.  Such  description  is  as  indefinite  as  lot  four- 
teen on  Washington  street,  Indianapolis.  It  will  not  be  pre- 
sumed that  there  is  more  than  one  lot  number  thirty  in 
Douglas  Park. 

It  may  fairly  be  inferred  also  that  the  ^vendor  is  the 
owner  of  the  property,  and  the  exact  terms  of  the  agreement 
are  stated.  Tewkshury  v.  Howard,  138  Ind.  103,  was  an 
action  to  enforce  specific  performance.  In  the  course  of  the 
opinion  the  court  say :  "The  rule  often  recognized  in  this 
State  is,  that  where  the  description  given  is  consistent,  but 
incomplete,  and  its  completion  does  not  require  the  con- 
tradiction or  alteration  of  that  given,  nor  that  a  new  de- 
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Bcription  should  be  introduced,  parol  evidence  may  be 
received  to  complete  the  description.  *  *  *  Colerick 
V.  Hooper,  3  Ind.  316;  Maggart  v.  Chester,  4  Ind.  124; 
Torr  V.  Torr,  20  Ind.  118 ;  Guy  v.  Barnes,  29  Ind,  103 ; 
Baldwin  v.  Kerlin,  46  Ind,  426 ;  Calton  v,  Lewis,  119  Ind. 
181 ;  White  v.  Stanton,  111  Ind.  540 ;  Weaver  v.  Shipley, 
127  Ind.  526."     The  description  was  sufficient. 

The  next  objection  made  to  the  complaint  is  that  time 
was  the  essence  of  the  contract,  if  there  was  a  contract,  and 
the  complaint,  while  alleging  performance,  shows  that  the 
money  due  and  payable  under  the  contract  was  not  paid  at 
the  time  therein  provided.  The  complaint  shows  that  at 
least  $30  of  the  purchase  money  was  unpaid  August  8, 
1899,  or  more  than  a  month  after  the  last  payment  was 
due.  Upon  this  subject  Mr.  Pomeroy,  in  his  Equity  Juris- 
prudence, §1408,  says:  "The  stipulations  concerning  time 
of  performance  in  a  contract  are  regarded  by  equity  either 
as  immaterial,  or  as  essential,  or  as  material.  In  all  ordi- 
nary cases  of  contract,  equity  does  not  regard  time  as  of 
the  essence  of  the  agreement.  In  all  ordinary  cases  of  con- 
tract for  the  sale  of  land,  if  there  is  nothing  special 
in  its  objects,  subject-matter,  or  terms,  although  a  cer- 
tain period  of  time  is  stipulated  for  its  completion,  or  for 
the  execution  of  any  of  its  terms,  equity  treats  the  pro- 
vision as  formal  rather  than  essential,  and  permits  a  party 
who  has  suffered  the  period  to  elapse  to  perform  such  acts 
after  the  prescribed  date,  and  to  compel  a  performance  by 
the  other  party  notwithstanding  his  own  delay."  Equity 
"does  not  generally  view  time  as  being  of  the  essence  of  a 
contract,  imless  it  appear  from  its  terms,  or  by  the  conduct 
of  the  parties,  that  the  design  of  the  contractors  was  to 
render  it  essential."  Brumfield  v.  Palmer,  7  Blackf.^  227. 
See,  also,  Ewing  v.  Grouse,  6  Ind.  312 ;  Keller  v.  Fisher, 
7  Ind.  718;  Day  v.  Patterson,  18  Ind.  114.  It  does  not 
appear  from  the  terms  of  the  contract  or  the  conduct  of  the 
Vol.  81—16 
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parties  that  time  should  be  essential.  Fry,  Spec.  Perf. 
(3d  Am.  ed.),  §1047. 

It  is  further  claimed  that  the  complaint  was  defective  for 
the  reason  that  the  payment  of  the  money  was  a  condition 
precedent  to  appellee's  right  to  a  deed,  and,  it  being  shown, 
by  fhe  complaint  that  $30  of  the  purchase  money  was  not 
paid  before  the  beginning  of  the  suit,  it  is  bad  for  that 
reason  also.  This  claim  is  fairly  met  by  the  averment 
that  before  the  bringing  of  the  action  the  amount  unpaid 
was  tendered  to  defendant.  The  condition  upon  which  the 
tender  was  made  was  not  prejudicial  to  appellant. 

In  Storey  v.  Krewson,  55  Ind.  397,  23  Am.  Rep.  668, 
the  court  say  on  page  400 :  "When  mutual  acts  are  to  be 
done  by  two  parties,  at  the  same  time,  and  the  right  of  each 
depends  upon  the  performance  of  the  other,  either  may  ten- 
der his  part  of  the  performance,  upon  the  condition  that 
the  other  performs  his  part;  and  neither  is  compelled  to 
perform  his  part  unless  the  other  performs  his  part,  also; 
as  when  land  is  bargained  and  sold,  to  be  conveyed  upon 
payment  of  the  purchase  money.  In  such  a  case  neither 
can  be  compelled  to  perform  his  part  of  the  agreement, 
except  on  performance  by  the  other  of  his  part;  that  is, 
the  vendee  can  not  demand  the  conveyance  without  tender- 
ing the  purchase  money;  and  the  vendor  can  not  demand 
the  purcha]&e  money  without  tendering  the  conveyance; 
and  either  may  make  a  good  tender  to  the  other,  upon  the 
condition  that  he  will  perform  his  part  of  the  agreement" 
The  tender  upon  condition  that  appellant  would  execute  the 
deed  was  sufficient 

The  second  paragraph  of  answer,  to  which  the  court  sus- 
tained a  demurrer  for  want  of  facts,  alleged  that  the  defend- 
ant did  not  execute  the  instrument  sued  upon  on  the  15th 
day  of  March,  1899,  but  that  he  did  execute  the  first  part 
of  the  receipt  which  is  copied  there  on  that  day;  that  he 
did  not  make  or  sign  any  other  writing  to  them  on  said  day. 
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In  support  of  this  paragraph  it  is  stated  that  the  contract  is 
in  two  parts,  executed  at  different  times,  one  without  rela- 
tion to  the  other, — the  first  containing  all  the  description  of 
the  realty,  but  none  of  the  alleged  terms  of  sale ;  the  second 
containing  the  terms  of  sale,  but  no  description.  To  make 
a  contract  sufficient  to  take  it  out  of  the  statute  of  frauds, 
it  is  not  necessary  that  it  should  all  be  written  on  one  paper. 
The  contract  may  be  made  to  appear  on  different  papers 
written  at  different  times.  It  is  manifest  that  the  instru- 
ment signed  here  relates  to  the  same  transaction,  and,  in  its 
entirety,  it  is  to  be  taken  into  account.  Wills  v.  Boss,  77 
Ind.  1,  40  Am.  Rep.  279 ;  Benedict  v.  Cowden,  49  N.  Y. 
396,  10  Am.  Rep.  382;  Pulse  v.  Miller,  81  Ind.  190; 
Thames  Loan,  etc,,  Co.  v.  Beville,  100  Ind.  309,  314; 
Boehl  V.  Haumesser,  114  Ind.  311 ;  Atistin  v.  Davis,  128 
Ind.  472,  476,  12  L.  R.  A.  120,  25  Am.  St.  456 ;  Bansdel 
V.  Moore,  153  Ind.  393.  It  is  apparent  that  the  parties 
intended  to  make  one  instrument  of  said  first  and  second 
parts.  In  addition  the  facts  pleaded  were  provable  under 
the  general  denial;  and  for  that  reason,  if  for  no  other, 
the  court  did  not  err  in  sustaining  the  demurrer. 

It  is  argued  that  the  court  erred  in  refusing  to  modify 
the  judgment,  (1)  because  it  had  no  power  to  enter  an  order 
affecting  the  rights  of  the  wife  of  the  defendant  in  an 
action  in  which  she  was  not  a  party ;  (2)  because  it  had  no 
power  to  order  something  not  provided  for  in  the  contract, 
if  there  was  a  contract;  (3)  because,  in  an  action  for 
specific  performance,  the  court  had  no  power  to  render  a 
judgment  in  the  alternative  for  damages.  The  wife  was 
not  a  party.  The  order  is  not  against  her,  but  against  the 
appellant.  In  brief  of  appellant  it  is  stated  that  the  court 
erred  in  overruling  his  motion  to  strike  from  the  decree  the 
words  '^  good  and  indefeasable  title  in  fee  simple  in  and 
to"  the  realty.  These  words  do  not  appear  in  the  de^^ree. 
It  is  claimed  that  the  motion  to  strike  out  the  alternative 
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judgment  fop  damages  should  have  been  sustained,  because 
the  suit  was  not  for  damages,  or  for  the  recovery  of  money 
paid. 

The  court  found  that  appellee  was  entitled  to  a  deed. 
While  the  court  had  the  power  to  compel  appellant  to  exe- 
cute such  a  deed,  it  could  not  compel  the  wife  to  join  in  the 
conveyance.  If  the  appellant  failed  to  comply  with  the 
order  of  the  court,  the  court  might  order  restitution  or 
compensation  in  such  sum  as  the  evidence  justified.  The 
amount  fixed  was  sustained  by  the  evidence,  and  the  appel- 
lant given  an  option  to  comply  with  his  agreement  or  make 
compensation.  The  option  given  appellant  to  make  resti- 
tution in  money,  or  execute  the  deed,  could  in  no  way  preju- 
dice his  rights.  If  appellant  elected  not  to  convey  the  land, 
it  was  fair  to  require  him  to  pay  interest  on  the  money; 
and  if,  to  the  sums  paid  by  appellee,  interest  is  added,  the 
amount  of  the  judgment  is  not  excessive. 

It  is  argued  also  that  the  appellee  was  not  entitled  to  the 
deed  demanded  (a  warranty  deed  for  the  lot  in  question 
subject  to  a  certain  mortgage),  for  the  reason,  as  stated, 
that  "the  contract  was  made,  if  any  was  made,  in  March, 
1899,  prior  to  April  1,  1899,  since,  as  the  writing  shows, 
the  second  payment  of  $50  was  due  April  1,  1899.  On 
April  1,  after  the  sale,  a  new  tax  year  began,  and  a  new 
lien  for  taxes  was  against  the  property,  dating  from  April 
1,  1899.  These  taxes  Maris  was  not  liable  for  under  any 
circumstances,  and  they  should  have  been  excepted  from 
this  deed."  Where  there  is  a  contract  to  execute  a  con- 
veyance, and  no  time  is  fixed  for  the  making  of  the  con- 
veyance, a  demand  before  bringing  the  suit  is  necessary. 
Mather  v.  Scales,  35  Ind.  1.  The  converse  of  this  proposi- 
tion must  be  true.  In  the  present  action,  under  the  con- 
tract, the  deed  was  to  be  executed  when  the  money  was 
paid.  The  doctrine,  that  an  unconditional  tender,  followed 
by  the  bringing  of  the  money  into  court,  is  necessary,  in 
order  that  the  tender  may  be  regarded  as  payment  at  the 
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time^  has  no  application  to  the  tender  required  before  an 
action  is  brought  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  Hunter  v.  Bales,  24  Ind.  299 ; 
Lynch  v.  Jennings,  43  Ind.  276 ;  Fall  v.  Hazelrigg,  45  Ind. 
576,  15  Am.  Bep.  278.  So  that  when  appellee  tendered 
the  last  payment,  it  was  the  duty  of  appellant  to  offer  to 
execute  the  proper  deed,  without  any  demand  upon  the  part 
of  appellee. 

Other  rulings  complained  of  were  not  prejudicial  to  the 
appellant 

An  examination  of  the  record  leads  to  the  conclusion 
that  the  case  was  fairly  tried,  and  a  correct  conclusion 
reached. 

Judgment  a£Girmed. 


People's  State  Bakk  v.  Ruxeb. 

[No.  4,882.    FQed  Hay  26,  1908.  ] 

'BaiB  AMD  NoTSS. — Fraud  as  to  CanstderaUon. — ^Frand  in  the  pro- 
curement of  the  contract  for,  or  in  ooimection  with,  the  considera- 
tion of  a  ne^tiable  promissory  note,  will  not  bar  a  reoorery  by 
an  innooent  holder,    p.  S46, 

Samb. — Fraud  in  Procuring  Signaiure. — Where  the  signature  to  a  note 
IB  aecmed  by  frand  going  to  the  character  of  the  paper,  its  maker 
baring  no  intention  of  signing  a  note,  he  wiU,  in  the  absence  of 
negligence  in  affixing  his  signature  or  in  failing  to  diflooTer  the 
fraud,  be  no  more  bonnd  by  it  than  he  would  be  if  the  signature 
were  a  total  forgery,    p.  946, 

8amb. — Fraud  in  Procuring  Signature. — Annoer, — ^In  an  action  on  a 
negotiable  note  by  an  innocent  holder,  an  answer  alleging  that 
"if  the  signature  is  genuine,  it  was  obtained  by  fraud,  either  in 
snbstitnting  the  note  for  an  insurance  application  or  reading  the 
same  inoorrectly  or  by  means  of  a  carbon  transmitter,"  is  insuffi- 
cient, where  there  were  no  averments  showing  diligence  on  the 
part  of  defendant,  and  no  excuse  for  want  of  negligence  shown 
except  that  defendant  was  "not  educated  in  the  Wngliah  language 
as  it  is  printed,"    pp.  946,  iSJff. 

From  Spencer  Circuit  Court ;  E.  M.  Swan^  Judge. 
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Action  by  People's  State  Bank  against  Frank  X.  Ruxer. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Be- 
versed. 

L.  H.  Fishery  A.  L.  Grayj  Henry  Kramer y  F.  A.  Heur-^ 
ingy  W.  L.  May,  C.  F.  Coffin  and  H.  8.  MeMichady  for  ap- 
pellant. 

W.  G.  MasoUj  W.  E.  Cox  and  W.  8.  Hunter j  for  appellee. 

EoBY,  J. — Suit  upon  a  negotiable  promissory  note, 
alleged  to  have  been  executed  by  the  appellee  and  indorsed 
to  appellant  by  the  payee,  before  maturity,  in  the  regular 
course  of  business,  it  paying  a  valuable  consideration 
therefor  and  being  without  notice  of  any  defenses  thereto. 
Verdict  and  judgment  for  appellee.  The  court  overruled 
appellant's  demurrer  to  the  fourth  paragraph  of  appellee's 
answer,  and  such  action  is  assigned  as  error. 

Fraud  in  the  procurement  of  the  contract  for  or  in  con- 
nection with  the  consideration  of  a  negotiable  promissory 
note,  in  the  hands  of  an  innocent  holder,  will  not  bar  his 
recovery.  First  NaL  BjoluTc  y.  ,  Lotion,  67  Ind.  256; 
Woollen  V.  TJlrich,  64  Ind.  120;  Cornell  v.  NebeJcer,  58 
Ind.  425;  Button  v.- Clapper,  53  Ind.  276;  Hereth  v. 
Merchants  Nat.  Bank,  34  Ind.  380;  Thomas  v.  Ruddell, 
66  Ind.  326;  Brickley  v.  Edwards,  131  Ind.  3,  7;  Brem- 
merman  v.  Jennings,  61  Ind.  334 ;  Maxwell  v.  Morehart, 
66  Ind.  301. 

Where  the  signature  to  a  note  is  secured  by  fraud  going 
to  the  character  of  the  paper,  its  maker- having  no  intention 
of  signing  a  note,  he  will,  in  the  absence  of  negligence  in 
affixing  his  signature,  or  in  failing  to  discover  the  fraud, 
be  no  more  bound  by  it  than  he  would  be  if  the  signature 
were  a  total  forgery.  Cline  v,  Outhrie,  42  Ind.  227,  13 
Am.  Eep.  357 ;  Detwiler  v.  Bish,  44  Ind.  70 ;  Nebeker  v. 
Cutsinger,  48  Ind,  436;  Webh  v.  Corhin,  78  Ind.  403, 
406;  Baldwin  v.  Fagan,  83  Ind.  447. 

The  fourth  paragraph  of  answer  contains  Averments 
tending  to  show  fraud  as  affecting  the  consideration  for  the 
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note.  It  contains  no  direct  averment  that  appellee  did  not 
sign  the  note,  nor  that  his  signature  was  procured  by  fraud, 
except  as  such  conclusion  may  be  deduced  by  inference 
from  the  statement  that,  if  his  signature  is  genuine,  it  was 
obtained  by  fraud,  either  in  substituting  the  note  for  an 
insurance  application  or  reading  the  same  incorrectly  or 
by  means  of  a  carbon  transmitter.  No  diligence  on  appel- 
lee^s  part  is  shown,  and  the  only  excuse  attempted  is  that 
he  is  "not  educateJ  in  the  English  language  as  it  is 
printed,"  It  is  no  hardship  to  require  a  direct  statement 
of  the  defense  relied  upon.  The  averments  in  the  pleading 
under  consideration  are  in  the  alternative,  are  ambiguous, 
and  therefore  insufficient  Wheeler  v.  Thayer,  121  Ind. 
64,  67 ;  Hatfield  v.  Cummings,  142  Ind.  350,  353. 

The  facts  stated  do  not  show  fraud  in  procuring  the 
signature,  and,  adopting  the  theory  disclosed  by  them,  the 
answer  is  bad.  Kimble  v.  Christie,  55  Ind.  140.  If 
the  pleading  were  given  the  construction  and  effect  claimed 
for  it  by  the  appellee,  it  would  still  be  insufficient  for  want 
of  facts  showing  diligence  on  his  part.  Lindley  v.  Hof- 
man,  22  Ind.  App.  237. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tion to  sustain  the  demurrer  to  the  fourth  paragraph  of 
answer,  and  for  further  proceedings  not  inconsistent  here- 
with. 


Shirk  v.  Stafford. 

[No.  4,857.    Filed  May  26,  1908.  ] 

Husband  and  WTFR.^CorUract  of  Wife  to  Sell  Real  Ettate.— -Notes, -^ 
Consideration. — The  individual  contract  of  a  married  woman  to 
sell  real  estate,  and  to  execute  a  bond  for  a  deed,  is  void,  and 
oonstitateB  no  consideration  for  purchase-money  notes,  pp,  fS49, 
$60. 

Same. — Void  Oontract  of  Married  Woman. — The  contract  of  a  married 
woman  which  is  void  as  to  her,  and  incapable  of  ratification  by 
her,  is  also  void  as  against  the  other  party  thereto,    p.  $60. 
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Husband  and  Wipe. — Vmd  Contract  of  Married  Woman  to  Sell  I/xnd, — 
Liability  for  Eent.^-ODB  who  takes  possession  of  real  estate  under 
the  void  contract  of  a  married  woman  to  sell  is  liable  for  rent. 
p.  £51. 

From  Rush  Circuit  Court ;  Douglas  MorriSy  Judge. 

Action  by  Nannie  B.  Shirk  against  Frank  M.  Stafford. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  Q.  Thomas,  G.  H.  Gifford  and  G.  J.  Giffordy  for  ap- 
pellant. 

Reuben  Conner  and  Lon  ConneVy  for  appellee. 

RoBY,  J. — The  trial  court  made  a  special  finding  of 
facts.  It  appears  therefrom  that  the  appellant  was  at  the 
time  of  the  trial,  and  had  been  for  twenty-two  years  prior 
thereto,  a  married  woman.  On  January  18,  1897,  she  was 
tbe  owner  in  fee  of  a  tract  of  land  situate  in  Fayette  county 
and  particularly  described  in  the  finding.  On  such  day  she 
and  the  appellee  entered  into  a  written  contract,  in  terms  as 
follows:  "Connersville,  Indiana,  January  18,  1897.  This 
contract  by  and  between  N.  R.  Shirk  and  F.  M.  Stafford, 
witnesseth,  that  said  Shirk  has  this  day  sold  her  ninety-acre 
tract  of  land,  situate  in  Columbia  township,  Fayette  county, 
Indiana,  to  said  Stafford,  for  the  sum  of  $3,000.  The  con- 
ditions of  said  sale  are  that  said  Stafford  is  to  execute  his 
notes  for  the  sum  of  $200,  due  February  1,  1897,  secured 
by  collateral  note  of  H.  M.  Broaddus.  Two  hundred  dollars 
due  two  years  from  date,  $200  due  three  years  from  date, 
$200  due  four  years  from  date,  $200  due  five  years  from 
date,  $200  due  six  years  from  date,  $250  due  seven  years 
from  date,  and  $1,350  due  eight  years  from  date  and  all- 
payable  on  or  before  date  due,  and  drawing  six  per  cent 
interest  payable  annually.  When  $1,400  of  said  purchase 
money  is  paid,  said  Shirk  is  to  execute  a  warranty  deed  for 
said  tract  and  said  Stafford  to  execute  a  mortgage  to  secure 
the  balance  of  purchase  money.  Said  Shirk  is  to  execute 
a  bond  for  the  execution  of  said  deed,  pay  the  taxes  falling 
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due  in  1897,  and  said  Stafford  to  pay  all  subsequent  taxes. 
It  is  further  agreed  that  said  Shirt,  in  default  of  payment 
of  any  of  said  notes  at  maturity,  shall  be  entitled  to  one- 
half  the  produce  of  said  tract,  which  is  to  be  held  as  a  lien 
on  said  products  and  applied  as  payment  on  said  note.  It 
is  further  agreed  that,  on  failure  to  pay  any  of  said  notes 
before  deed  is  made,  all  previous  payments  shall  be  deemed 
as  payment  on  rental  for  the  use  of  said  tract,  and  said 
Shirk  to  be  entitled  to  possession  on  two  months'  notice. 
It  is  also  further  agreed  that  said  Stafford  shall  apply  one- 
half  the  proceeds  of  the  products  of- said  farm,  as  soon  as 
realized  upon,  in  discharge  of  the  note  due  or  next  coming 
due;  and  said  Shirk  shall  have  a  landlord's  lien  for  the 
payment  of  the  same," 

Appellee  executed  his  notes  as  agreed  therein,  and  took 
possession  of  said  land  on  said  day.  There  was  no  other 
consideration  for  the  notes  than  as  above  set  out  The 
third  and  fourth  notes  of  the  series  are  sued  upon.  Ap- 
pellee continued  in  possession  of  the  land  until  the  fall  of 
1900,  when,  without  notice,  he  abandoned  it,  since  which 
time  appellant  has  repaired  some  of  the  fences  thereon. 

When  the  action  was  commenced  appellee  had  in  his  pos- 
session com  worth  $154,  and  wheat  worth  $100,  grown  on 
said  land,  which  he  has  since  sold  and  converted.  The 
annual  rental  value  of  the  land  during  the  four  years  it 
was  held  by  the  appellee  was  $180.  Before  the  bringing 
of  the  suit  he  paid  the  first  two  notes  of  the  series,  with 
accrued  interest,  $312  on  other  notes,  and  $67.53  taxes. 
Twenty-four  dollars  interest  had  been  paid  on  the  notes  in 
suit,  and  there  was  due  and  unpaid  thereon  $450.66.  Ap- 
pellant did  not  execute  any  bond,  as  in  the  contract  stipu- 
lated, prior  to  the  commencement  of  the  action ;  but  during 
its  pendency  she  brought  a  sufficient  bond  into  court  and 
tendered  the  same.  Ko  demand  was  made  upon  her  for  a 
bond.  Had  there  been  she  would  have  executed  such  bond. 
The  contract  was  written  by  her  husband,  who  signed  her 
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name  to  the  same  as  her  agent.  Upon  these  facts  the  court 
concluded  the  law  to  be  with  appellee.  Appellant  excepted 
to  the  conclusion  and  has  assigned  error  thereon. 

The  pleadings  are  voluminous,  and  a  statement  of  them 
is  not  necessary  to  a  decision  of  this  appeal  upon  its  merits. 
Appellee  claims  that  the  contract  was  void,  the  notes  with- 
out consideration,  and  that  the  rental  value  of  the  land,  for 
which  he  was  liable,  has  been  paid.  The  appellant  claims 
that  the  notes  were  given  in  consideration,  among  other 
things,  of  an  agreement  to  execute  a  valid  bond,  and  there- 
fore there  was  no  want,  but,  at  most,  a  failure  of  considera- 
tion; that  possession  of  the  land  was  delivered;  that 
neither  it  nor  the  title  conveyed  by  the  wife's  contract  has 
been  disturbed,  and  that  want  of  title  is  no  defense  to  pur- 
chase-money notes  while  the  grantee  holds  undisturbed 
possession.  A  married  woman  has  no  power  to  encumber 
or  convey  her  lands,  except  by  deed  in  which  her  husband 
shall  join.  §6961  Bums  1901;  Luntz  y.  Oreve,  102  Ind. 
173 ;  Cook  v.  Walling,  117  Ind.  9,  2  L.  E.  A.  769, 10  Am. 
St  17- 

Her  contract  to  convey  was  void,  as  her  deed  would  have 
been.  Percifield  v.  Black,  132  Ind.  384;  Bartlett  v.  Wil- 
liams,  27  Ind,  App.  637;  Parks  v.  Barrowman,  83  Ind. 
561. 

The  contract  being  void  as  against  her,  and  incapable  of 
ratification  by  her,  is  also  void  as  against  the  other  party 
to  it.  Columbian  Oil  Co.  v.  Blake,  13  Ind.  App.  680; 
Hickman  v.  Olazebrook,  18  Ind.  210. 

In  so  far  as  Columbian  Oil  Co.  v.  Blake,  supra,  holds 
that  a  lease  of  real  estate  for  the  purpose  of  removing  gas 
and  oil  therefrom  is  without  the  power  of  a  married  woman 
to  make,  except  her  husband  join  with  her  therein,  it  is  in 
conflict  with  Heal  v.  Niagara  Oil  Co.,  150  Ind.  483,  and  in 
so  far  as  it  ia  in  conflict,  it  is  overruled.  Upon  the  proposi- 
tion to  which  it  is  cited  above  its  authority  is  not  impaired. 
It  follows  from  the  proposition  stated  that  the  invalidity  of 
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the  contract  was  available  to  the  appellee,  and  that  such 
contract  did  not  constitute  a  consideration  for  the  notes  in 
suit.  The  clause  providing  for  the  execution  of  a  bond  for 
the  conveyance  of  the  real  estate  is  an  incident  to  the  agree- 
ment to  sell.  The  undertaking  to  secure  the  performance 
of  which  the  bond  was  to  be  given,  was  one  the  appellant 
could  not  discharge.  The  stipulation  for  such  bond  is  a 
mere  incident  to  the  void  contract,  and  as  such  falls  with  it 
No  bond  was  in  fact  executed  by  th/e  appellant  or  any  other 
person. 

It  is  established,  as  contended  by  appellant,  that  where 
a  deed  for  real  estate  is  accepted  by  the  grantee,  he  taking 
possession  thereunder,  he  can  not  defeat  the  payment  of 
purchase  money  without  showing  an  eviction,  the  surren- 
der of  possession  to  the  owner  of  a  paramount  title,  or  some 
inconvenience  or  expense  incurred  on  account  of  the  defect 
in  the  title.  Johnson  v.  Bedwell,  15  Ind.  App,  236 ;  Black 
v.  Thompson,  136  Ind.  611. 

Appellee  does  not  complain  of  any  defect  in  the  title  held 
by  appellant  or  conveyed  to  him.  He  did  not  take  pos- 
session under  a  deed  of  conveyance;  he  took  possession 
without  any  deed.  Neither  the  contract  executed  nor  the 
deed  therein  stipulated  for  had  any  validity.  Taking  pos- 
session of  appellant's  land  he  became  liable  to  her  for  the 
rental  thereof.  Mattox  v.  Hightshue,  39  Ind.  95 ;  Forgy 
V.  Davenport,  146  Ind.  399,  403. 

This  rental  value  affirmatively  appears  to  have  been  paid. 
The  title  to  the  land  never  passed  from  appellant.  Ap- 
pellee,  therefore,  never  had  any  title  to  or  interest  in  it. 
Avery  v.  Akins,  74  Ind.  283,  291 ;  Otis  v.  Gregory,  111 
Ind.  504,  511. 

The  contract  of  a  married  woman,  whereby  she  becomes 
surety  for  another,  is  not  void,  but  voidable  at  her  election. 
Bennett  v.  Mattingly,  110  Ind.  197;  Plant  y.  Storey,  131 
Ind.  46;  Lackey  v.  Boruff,  152  Ind.  371;  Johnson  v. 
Jouchert,  124  Ind.  105,  8  L.  E.  A.  795. 
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The  use  of  the  word  "void"  in  the  statnte  has  led  to  some 
inaccuracy  of  expression,  but  the  distinction  between  those 
cases  involving  the  question  of  suretyship  by  a  married 
woman  and  her  inability  to  make  a  valid  deed  of  her  lands, 
her  husband  not  joining  therein,  has  not  at  any  time  been 
overlooked.  The  authorities  relative  to  suretyship  need 
not,  therefore,  be  reviewed. 

Judgment  affirmed. 

Black,  J.,  absent.  Eobinson,  C.  J.,  Wiley,  Comstock 
and  Henley,  J  J.,  concur. 


Wood  v.  Wack. 

[No.  4,428.    Filed  May  26,  1908.  ] 

OoNTBAOTS. — Migtake,— 'Fraud. — ^Where  a  person  signs  an  agreement 
from  which  certain  stipulations  previously  agreed  to  were  omit- 
ted, and  there  is  no  relationship  between  the  parties  so  as  to 
excuse  lack  of  care,  the  iterson  so  signing  will  be  bound  by  the 
contract,    pp,  S6Jh^66, 

Fraud. — Diligence. — If  one  fails  to  use  ordinary  care  and  diligence 
to  guard  against  fraud  and  imposition,  he  can  not  obtain  relief 
from  the  courts,    p.  £56, 

Tbial. — Recovery  too  SmaU, — Remedy, — ^Where  plaintiff  claims  that 
the  jury's  answers  to  interrogatories  entitle  him  to  an  amount 
greater  than  the  general  yerdict,  his  remedy  is  by  motion  for 
judgment  non  obttarUe  veredicto,  and  not  by  motion  for  new  trial. 
Madden  y.  Dunrit  24  Ind.  App.  606,  oyerruled.    pp.  £56,  251, 

Afpbai*. — Harmless  Error. — ^Error  in  overruling  a  demurrer  to  an 
answer  is  harmless,  where  the  jury  found  for  plaintiff,    p.  £57. 

CkyisiTRAfft.— ^Breach, — Measure  of  Damages. — Where  plaintiff  sues  for 
breach  of  a  contract  by  which  he  was  employed  by  defendant  to 
install  an  electric  light  plant,  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the  amount  which  it  would 
haye  cost  him  to  perform  the  contract,   p.  957. 

Trial. — General  Verdict. — Answers  to  Interrogatories. — Conflict, — ^Where 
the  facts  specially  found  by  the  jury  in  answers  to  interrogato- 
ries dearly  show  that  the  jury  haye  erred  in  comimting  the 
amount  of  recovery  fixed  by  the  general  verdict,  the  special  find- 
ings control,    pp.  $57,  £58. 

From  Perry  Circuit  Court ;  JE.  M.  Swan^  Judge. 
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Action  by  Harry  I.  Wood  against  William  Wack. 
From  a  judgment  for  plaintiff  granting  insufficient  re- 
lief, plaintiff  appeals.    Reversed. 

E.  C.  Henning^  W.  C.  Henning  and  G.  W.  Smith,  for 
appellant. 

J.  S.  Bramelj  A.  J.  Clark  and  C.  A.  Weathers,  for  ap- 
pellee. 

CoMSTOCK,  p.  J. — Appellant  was  plaintiff  below.  The 
cause  has  been  twice  tried.  Upon  the  first  trial  a  ver- 
dict was  returned  in  favor  of  the  appellant  for  $300, 
and  his  motion  for  a  new  trial  was  sustained.  Upon 
the  second  trial  a  verdict  was  returned  in  his  favor 
for  $250,  upon  which  verdict  judgment  was  rendered.  He 
moved  the  court  for  judgment  for  $1,160.68,  on  the  answers 
to  interrogatories  returned  by  the  jury  with  the  general 
verdict. 

The  complaint  alleges  that  on  the  18th  day  of  August, 
1899,  the  appellant,  in  writing,  proposed  to  install  for  the 
appellee,  at  the  town  of  Troy,  Indiana,  for  the  sum  of 
$4,145,  an  electric  light  plant,  complete ;  that  on  the  21st 
day  of  August,  1899,  the  appellee,  in  writing,  accepted  this 
proposal  (the  terms  of  the  payment  were  agreed  upon,  and 
attached  to  the  proposal  and  acceptance,  all  being  referred 
to  as  exhibits  A  and  B) ;  that  appellant  was  preparing  to 
perform  his  part  of  the  contract,  and  was  ready  and  willing 
at  ail  times  to  do  so;  that  on  September  9,  1899,  the 
appellee  wrongfully  repudiated  the  contract  and  refused 
to  be  bound  by  it ;  that  the  appellant  could  have  earned  the 
sum  of  $1,160.68  out  of  said  contract,  and  prays  damages 
in  that  sum.  The  exhibits  referred  to  are  filed  with  the 
complaint.  To  this  complaint  appellee  filed  an  answer 
in  two  paragraphs,  the  second  paragraph  of  which  was  a 
general  denial.  The  first  alleged,  in  substance,  that  ap- 
pellee was  a  priest ;  that  he  had  long  and  favorably  known 
Beckman,  Dilger  &  Co.,  of  Ferdinand;  that  these  people, 
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together  with  appellant,  had  constroicted  an  electric  light 
plant  in  that  town,  which  was  in  successful  operation; 
that  after  appellee  had  determined  to  erect  an  electric  light 
plant  in  the  town  of  Troy,  where  he  lived,  he  inspected  the 
plant  at  Ferdinand,  and,  being'  satisfied  as  to  its  capacity, 
and  the  manner  in  which  it  was  constructed,  and  with  its 
operation,  he  ascertained  from  his  friends,  Beckman,  Dil- 
ger  &  Co.,  that  the  appellant  had  constructed  the  electrical 
part  of  said  plant;  that  soon  thereafter  Beckman,  Dilger 
&  Co.  brought  about  the  introduction  of  appellant  to  ap- 
pellee at  the  town  of  Troy;  that  negotiations  were  taken 
up,  and  an  understanding  reached,  whereby  a  duplicate  of 
the  Ferdinand  plant  was  to  be  installed  for  appellee  at 
Troy ;  that  appellant  was  to  do  the  electrical  part  of  said 
work,  and  that  the  latter  were  to  guarantee  the  proper  con- 
struction and  suQcessTul  operation  of  said  plant ; '  that  the 
said  agreement  was  reached  between  appellant,  appellee, 
and  Beckman,  Dilger  &  Co.,  and  was  well  understood  by 
each  of  the  parties  interested;  that  appellant  reduced  to 
writing,  on  his  own  stationery,  what  purported  to  be  the 
agreement,  and  stated  that  it  did  contain  the  agreement, 
and  that  appellee  signed  it,  believing  and  understanding 
that  the  verbal  agreement  was  embodied  in  the  written 
agreement,  and  having  no  reason  to  believe  otherwise ;  that 
appellaiit  knew  that  said  writing  did  pot  contain  said  verbal 
agreement,  and  that  he  had  left  it  out  for  the  fraudulent 
purpose  of  obtaining  a  wrongful  advantage  over  appellee ; 
that  so  soon  as  appellee  discovered  said  fact,  and  before  the 
rights  of  any  innocent  third  person  had  intervened,  and 
before  appellant  had  expended  any  time  or  money  on  said 
contract,  he  notified  appellant  that  he  would  not  be  bound 
by  said  writing. 

It  is  averred  in  the  answer  that  at  the  time  he  executed 
and  signed  said  paper  he  "did  not  give  any  attention  to 
the  wording  of  the  beginning  and  closing"  of  said  alleged 
contract;  that  he  "only  gave  his  thought  and  concern  to  the 
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make,  style,  and  character  of  the  engine  and  boiler  and  the 
dynamo,  the  character  of  the  lamps  and  other  material  to 
be  used  in  the  construction  of  Ihe  plant"  It  thus  appears 
that  he  failed  to  read  that  part  of  the  contract  showing  the 
parties  thereto. 

The  questions  discussed  are  the  action  of  the  court  in 
overruling  appellant's  demurrer  to  the  appellee's  amended 
answer  in  one  paragraph,  and  in  overruling  appellant's 
motion  for  judgment  on  the  answers  of  the  jury  to  inter- 
rogatories, notwithstanding  the  general  verdict.  In  Rob- 
inson V.  Glctss,  94  Ind.  211,  the  Supreme  Court,  speak- 
ing by  Elliott,  J.,  says :  "Ordinarily,  one  contracting  party 
has  no  right  to  rely  upon  the  statements  of  the  other  as  to 
the  character  or  contents  9f  a  written  instrument  (this,  in- 
deed, is  only  another  form  of  stating  the  general  rule) ; 
but  while  this  is  true,  it  is  also  true  that  if  a  known  trust 
and  confidence  is  reposed  in  the  person  making  the  repre- 
sentations, and  there  is  a  relationship  justifying  such  trust 
and  confidence,  then  the  person  to  whom  the  representa- 
tfons  are  made  may  rely  upon  them."  Shaeffer  v.  Shade, 
7  Blackf.  178 ;  Peter  v.  Wright,  6  Ind.  183 ;  Bischof  v. 
Coffelt,  6  Ind.  23;  Matlock  v.  Todd,  19  Ind.  130;  Worley 
V.Moore,  77  Ind.  567;  2  Parsons,  Contracts  (7th  ed.),  774. 
See,  also,  NebeJcer  v.  Cutsinger,  48  Ind.-  436;  Button  v. 
Clapper,  53  Ind.  276 ;  Miller  v.  Powers,  119  Ind.  79,  4 
L.  R.  A.  483. 

In  Pomeroy,  Eq.  Jurisp.  (2d  ed.),  §892,  the  rule  is 
thus  stated :  "As  a  generalization  from  the  authorities,  the 
various  conditions  of  fact  and  circumstance  with  respect 
to  the  question  how  far  a  party  is  justified  in  relying  upon 
the  representation  made  to  him  may  be  reduced  to  the  four 
following  cases,  in  the  first  three  of  which  the  party  is  not, 
while  in  the  fourth  he  is,  justified  in  relying  upon  the 
statements  which  are  offered  as  inducements  for  him  to 
enter  upon  certain  conduct:  (1)  When,  before  entering 
into  the  contract  or  other  transaction,  he  actually  resorts 
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to  the  proper  means  of  ascertaining  the  truth  and  verify- 
ing the  statement.  (2)  When,  having  the  opportunity  to 
make  such  examination,  he  is  charged  with  the  knowledge 
which  he  necessarily  would  have  obtained  if  he  had  prose- 
cuted it  with  diligence.  (3)  When  the  representation  is 
concerning  generalities  equally  within  the  knowledge  or 
the  means  of  acquiring  knowledge  possessed  by  both  par- 
ties. (4)  But  when  the  representation  is  concerning  facts 
of  which  the  party  making  it  has,  or  is  supposed  to  have, 
knowledge,  and  the  other  party  has  no  such  advantage,  and 
the  circumstances  are  not  those  described  in  the  first  or 
second  case,  then  it  will  be  presumed  that  he  relied  upon 
the  statement;  he. is  justified  in  doing  so." 

The  facts  pleaded  do  not  show  that  appellant  sustained 
a  relation  of  trust  and  confidence  to  appellee.  It  is  a 
fundamental  principle  that  a  man  is  bound  to  use  ordinary 
care  and  diligence  to  guard  against  fraud  and  imposition, 
and  that,  if  he  fails  to  do  so,  he  can  not  obtain  relief  from 
the  courts.  Clodfelter  v.  Hulett,  72  Ind.  137,  144,  and 
cases  cited.  It  appears  from  the  averments  of  the  answer 
that  the  relation  of  appellant  and  appellee  were  not  such 
as  to  justify  the  existence  of  trust  and  confidence.  Ap- 
pellee was  an  intelligent  man — ^a  man  of  affairs.  It  is  not 
alleged  that  the  agreement  in  question  was  not  read  to  him, 
nor  that  he  did  not  have  an  opportunity  of  reading  it,  be- 
fore afiixing  his  signature  thereto.  He  had  had  no  busi- 
ness, and  no  previous  acquaintance,  with  appellant  The 
means  of  information  as  to  the  nature  and  contents  of  the 
agreement  were  within  his  immediate  reach,  and  he  neg- 
lected to  avail  himself  of  them,  when  it  was  clearly  his 
duty  to  do  so.  To  hold  that,  under  the  circumstances,  he 
was  excused  from  so  doing,  would  be  a  dangerous  precedent. 

It  is  contended  by  appellee  that  the  remaining  specifi- 
cation of  error  discussed  represents  no  question,  for  the 
reason  that  if  appellant  claimed  that  the  answers  to  inter- 
rogatories entitled  him  to  an  amount  greater  than  that 
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given  by  the  general  verdict,  he  should  have  moved  for 
a  new  trial.  The  following  eases  hold  that  the  proper  rem- 
edy is  by  motion  for  judgment  non  obstante  veredicto: 
Brickky  v.  Weghom,  71  Ind.  497 ;  Schaffner  v.  Koher,  2 
Ind.  App.  409;  Froman  v.  Rous^  83  Ind.  94;  Adamson 
V.  Bose^  30  Ind.  380.  Madden  v.  Dunn,  24  Ind.  App.  505, 
cited  by  the  appellee,  is  in  conflict  with  the  foregoing  de- 
cisions. The  decisions  of  the  Supreme  Court  are  control- 
ling.   It  is  therefore  overruled. 

The  first  paragraph  of  answer  was  pleaded  in  bar.  The 
court  erred  in  overruling  the  demurrer  thereto,  but,  as  the 
jury  found  for  the  appellant,  the  ruling  was  harmless. 

The  question  being  properly  presented  by  tl^  motion  for 
judgment  on  the  answers  to  interrogatories,  is  appellant  en- 
titled to  an  amount  greater  than  that  fixed  by  the  verdict  ? 
The  measure  of  damages  for  the  breach  of  the  contract  in 
question  is  "the  difference  between  the  contract  price,  the 
amount  which  he  would  have  earned  and  been  entitled  to 
recover  on  performance,  and  the  amount  which  it  would 
have  cost  him  to  perform  the  contract."  Fairfield  v.  Jef- 
freys, 68  Ind.  578,  and  cases  cited. 

In  Froman  v.  Rous,  supra,  the  court  say :  "We  have  no 
doubt  that  a  plaintiff  may  be  awarded  a  larger  sum  than 
that  stated  in  the  general  verdict,  if  the  answers  show  him 
entitled  to  it.  Where  the  facts  specially  found  clearly  show 
that  the  jury  have  erred  in  computing  the  amount  of  re- 
covery, there  is  a  conflict  between  the  answers  and  the  gen- 
eral verdict,  and  the  former  must  control.  There  may  be 
an  inconsistency  between  a  general  verdict  and  the  answers 
to  interrogatories,  although  the  general  verdict  is  favorable 
to  the  party  who  prays  judgment  on  the  answers." 

The  answers  to  interrogatories  show  every  fact  essential 

to  establish  the  averments  of  the  complaint.     They  show 

that  the  contract  price  of  the  work  was  $4,145,  and  that 

it  would  have  cost  appellant  to  perform  the  contract  $2,- 

VoL.  31—17 
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984.32.  The  difference,  $1,160.68  is  the  amount  which 
appellant  is  entitled  to  recover. 

The  judgment  is  reversed,  with  instruction  to  sustain 
appellant's  motion  for  judgment  on  the  answers  to  inter- 
rogatories for  $1,160.68. 

Robinson,  C.  J.,  Wiley,  Roby,  and  Henley,  J  J.,  concur; 
Black,  J.,  dissents. 


Indiana  Clay  Company  v.  Baltimore  &  Ohio 
Southwestern  Railroad  Company. 

[No.  4.438.    Piled  May  26,  1903.  ] 

Railroads. — Fires  from  Locomotives, — OorUributory  Negligence, — In- 
siructions, — ^An  instruct  ion  in  an  action  for  damages  to  plaintiff's 
buildings,  caused  by  fire  escaping  from  defendant's  locomotive, 
that  the  jury,  in  determining  whether  or  not  plaintiff  was  guilty 
of  contributory  negligence,  might  consider,  along  with  the  other 
circumstances  of  the  case,  tlie  character  and  age  of  the  shingles 
on  the  roofs  of  the  buildings  and  their  inflammable  character,  and 
also  whether  or  not  plaintiff  maintained  any  water  appliances  at 
its  plant  at  the  time  of  the  fire,  was  erroneous;  since  a  person  has 
the  right  to  construct  a  building  on  any  part  of  his  property  and 
enjoy  the  same  without  reference  to  the  proximity  of  a  railroad, 
and  he  is  not  required  to  keep  his  property  in  such  coiTdition  as 
to  guard  against  the  negligence  of  the  railroad  company,  pp,  £60, 
£61, 

Saice. — Fires  from  Locomotives, — Duty  of  Owner  of  Property, — ^An  in- 
struction in  an  action  for  damages  caused  by  fire  escaping  from 
defendant's  locomotive  to  plaintiff's  buildings  that  if  plaintiff 
or  any  of  its  officers  or  servants  had  knowledge  of  the  fire  it  was 
its  duty  to  extinguish  it  as  speedily  as  possible  was  erroneous,  as 
the  law  requires  only  reasonable  efforts,  under  the  circumstances 
proved,  to  prevent  loss,    p,  £6S, 

Negugenoe. — Proof  of  One  of  Several  Acts  of  Negligence  Charged, — 
Instrvctions, — Railroads, — Fires, — ^Where  in  an  action  for  damages 
for  fire  escaping  from  a  locomotive  the  complaint  charged  that 
the  fire  was  caused  by  a  live  coal  or  spark  negligently  emitted 
from  the  locomotive,  that  the  spark-arrester  was  defective  and 
that  the  engineer  was  operating  the  engine  in  a  negligent  man- 
ner, an  instruction  that  plaintiff  in  order  to  recover  must  prove 
aU  of  the  acts  of  negligence  cliarged  was  erroneous,  as  proof  of 
either  act  of  negligence  shown  to  be  the  proximate  cause  of  the 
injury  was  sufficient,    pp,  £6£,  263, 
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Appbal  and  Error. — Evidence. — Objects  Used  in  Illustration  Not  m 
Record. — The  failure  to  make  drawings  of  objects  used  as^mere 
reference  in  a  trial,  for  the  purpose  of  illustration,  a  part  of  the 
record  on  appeal  is  not  a  sufficient  reason  for  disregarding  the 
entire  eyidenoe,  when  a  vital  issue  in  the  case  can  be  determined 
without  the  inspection  of  the  object  to  which  reference  has  been 
made.    pp.  S64,  265. 

From  Enox  Circuit  Court ;  0.  H.  Cobb^  Judge. 

Action  by  the  Indiana  Clay  Company  against  the  Bal- 
timore &  Ohio  Southwestern  Railroad  Company.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.    Bevtrsed^ 

Hiram  McC(yrmicky  F.  Giving  C.  B.  Rogers^  J.  T.  Rogers^ 
A.  J.  Padgetty  J.  A.  Padgett,  W.  A.  Cullop  and  G.  W. 
Shaw,  for  appellant. 

W.  R.  Gardiner,  C.  G.  Gardiner,  T.  D.  Slimp  and 
M  Barton,  for  appellee. 

CoMSTocK,  P.  J. — Appellant  was  plaintiff  below.  The 
complaint,  in  substance,  alleges  that  the  appellant  was  the 
owner  of  certain  real  estate  in  the  town  of  Shoals,  Indiana, 
adjacent  to  fhe  railroad  of  the  appellee ;  that  buildings  had 
been  erected  thereon;  that  they  were  supplied  with  tools, 
machinery,  and  appliances  for  the  manufacture  of  stone- 
ware, brick,  and  tile,  and  constituted  what  is  called  a  pot- 
tery plant.  In  June,  1900,  they  were  all  consumed  by  fire. 
It  is  alleged  that  the  fire  was  caused  by  sparks  and  coals  of 
fire  from  a  passing  locomotive  of  the  railroad  company. 

The  negligence  charged  is  that  the  locomotive  was  not 
equipped  with  a  proper  spark-arrester ;  that  the  spark-arrest- 
er and  screen  on  the  locomotive  had  become  worn  and 
burned  full  of  large  holes,  through  which  sparks  and  live 
coals  of  fire  were  negligently  permitted  to  escape,  and 
thence  to  be  carried  by  the  wind  and  air  to  the  buildings  of 
plaintiff,  and  set  them  on  fire.  The  action  was  brought  in 
the  circuit  court  of  Martin  county.  The  venue  was  changed 
to  the  circuit  court  of  Knox  county  after  the  issues  were 
closed  by  a  general  denial.  A  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee. 
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The  reasons  for  a  new  trial  question  the  sufficiency  of 
the  evidence,  the  legality  of  the  verdict,  and  the  action  of 
the  court  in  giving  and  refusing  to  give  certain  instruc- 
tions. For  reasons  that  appear,  we  consider  only  the  last 
reason  above  stated.  Appellee  has  filed  no  cross-error,  but 
in  its  brief  questions  the  sufficiency  of  the  complaint.  The 
complaint  is  at  -least  sufficient  to  bar  another  action  for 
the  same  cause. 

Instruction  ten,  given  at  the  request  of  appellee,  as  mod- 
ified, is  as  follows:  "In  determining  the  question  as  to 
whether  or  not  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  the  matter  of  the  firing  of  its  pottery  plant,  the 
jury  may  consider,  among  all  of  the  other  circumstances 
of  the  case,  whether  or  not  it  had  in  the  smoke-stack  of  the 
pottery  plant,  or  in  some  other  proper  place,  any  spark- 
arrester.  The  jury  may  also  consider,  along  with  the  other 
circumstances  of  the  case,  the  character  and  age  of  the  shin- 
gles on  the  roof  of  the  building  which  it  is  claimed  was 
first  fired,  and  the  kind  of  wood  of  which  they  were  made, 
and  the  manner  in  which  they  were  on  the  roof,  and  their 
inflammable  character,  and  also  whether  or  not  the  plaintiff 
clay  company  was  in  the  habit  of  maintaining  or  did  main- 
tain any  water  appliances  at  its  pottery  plant  at  the  time 
of  the  alleged  fire."  This  was  error.  Contributory  negli- 
gence can  not  be  predicated  upon  such  facts.  A  party  has 
the  right  to  construct  buildings  on  any  part  of  his  prop- 
erty, and  enjoy  the  same,  without  reference  to  the  prox- 
imity of  a  railroad.  Such  use  of  his  property  can  not  be 
declared  contributory  negligence  in  an  action  against  the 
railroad  company  for  negligently  setting  fire  to  the  build- 
ings. He  is  not  required  to  keep  his  property  in  such  con- 
dition as  to  guard  against  the  negligence  of  the  company. 
He  may  proceed  upon  the  theory  that  the  railroad  company 
will  not  injure  him  by  its  negligence.  He  is  not  required 
to  anticipate  and  take  precautions  against  the  negligence 
of  third  persons.    Pittsburgh,  etc,  U,  Co.  v.  Indiana  Horse- 
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shoe  Co.y  154  Ind.  322,  and  cases  cited ;  Thompson,  Neg- 
ligence (2d  ed.),  §2327;  Philadelphia,  etc.,  R.  Co.  v.  Hen- 
dricJeson,  80  Pa.  St,  182,  21  Am.  Rep.  97 ;  CooJe  v.  Cham- 
plain  Transp.  Co,,  1  Denio  91 ;  Kalbfleisch  v.  Long  Island 
B.  Co.,  102  K  T.  520,  7  N,  E.  557,  55  Am.  Eep.  832 ; 
Burke  v.  Louisville,  etc.,  B.  Co.,  7  Heisk.  (Tenn.)  451, 19 
Am.  Eep.  618 ;  Cincinnati,  etc.,  B.  Co.  v.  Barker,  94  Ky. 
71,  21  S.  W.  347;  Kellogg  v.  Chicago,  etc.,  B.  Co.,  26  Wis. 
223,  7  Am.  Eep.  69 ;  Salmon  v.  Delaware,  etc.,  B.  Co.,  9 
Vroom  5,  20  Am.  Eep.  356 ;  Delaware,  etc.,  B.  Co.  v.  Sal- 
mon, 10  Vroom  299,  23  Am.  Eep.  214;  Bichmond,  etc., 
B.  Co.  V.  Medley,  75  Va.  499,  40  Am.  Eep.  734 ;  Snyder 
V.  Pittsburgh,  etc.,  B.  Co.,  11  W.  Va.  14,  18  Am.  Eep. 
154 ;  Boston  Excelsior  Co.  v.  Bangor,  etc.,  B.  Co.,  93  Me. 
52,  44  AtL  138,  47  L.  R  A.  82 ;  Boss  v.  Boston,  etc.,  JR., 
Co.,  6  Allen  87 ;  Flynn  v.  San  Francisco,  etc.,  B.  Co.,  40 
CaL  14,  6  Am.  Eep.  595 ;  Vaughan  v.  Tajf  Vale  B.  Co., 
3  H.  &  N.  743,  750;  Shearman  &  Eedfield,  Negligence 
(5th  ed.),  §680;  8  Am.-&  Eng.  Ency.  Law,  16;  Chicago, 
etc.,  B.  Co.  V.  Smith,  6  Ind.  App.  262 ;  Chicago,  etc.,  B. 
Co.  V.  Kern,  9  Ind.  App.  505;  Louisville,  etc.,  B.  Co.  v. 
Bichardson,  66  Ind.  43,  32  Am.  Eep.  94;  Pittsburgh,  etc., 
B,  Co.  V.  Jones,  86  Ind.  496,  44  Am.  Eep.  334 ;  Chicago, 
etc.,  B.  Co.  V.  Burger,  124  Ind.  275. 

Instruction  four  requested  by  appellant  and  refused  is 
as  follows:  ''While  the  owner  of  property  in  danger  of 
loss  is  charged  with  the  duty  of  saving  it  from  destruction 
if  he  can  do  so  with  the  exercise  of  reasonable  care  and 
precaution,  yet  he  is  not  bound  to  use  unusual  care  and 
caution  in  anticipation  that  it  may  be  negligently  destroyed 
by  another;  so  that  if  in  this  case  the  plaintiflPs  property 
was  negligently  set  on  fire  by  sparks  from  one  of  the  loco- 
motives of  the  defendant,  while  it  was  the  duty  of  appel- 
lant to  save  it  from  destruction,  if  it  could  do  so  by  the 
exercise  of  reasonable  care  and  caution,  yet  it  was  not  bound 
to  use  the  care  and  precaution  of  providing  water-works 
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and  appliances  as  means  of  extinguishing  the  fire,  and  its 
failure  to  do  so  would  not  constitute  contributory  negli- 
gence." It  should  have  been  given.  See  authorities  last 
above  cited. 

In  instruction  six,  requested  and  refused,  appellant 
asked  a  charge  concerning  the  origin  of  the  fire,  to  the  effect 
that  it  might  be  proved  by  circumstances,  and  that  if  the 
circumstances  disclosed  by  the  evidence  were  such  as  to 
justify  the  inference  that  the  fire  which  caused  the  injury 
was  emitted  from  the  locomotive  of  the  appellee,  then  the 
jury  would  be  authorized  to  find  from  such  circumstances 
that  the  locomotive  was  the  origin  of  the  fire ;  that  whether 
it  was  or  was  not  was  a  fact  for  the  jury  to  determine  from 
the  evidence  of  the  case.  The  court  modified  the  instruc- 
tion  by  inserting  the  word  "negligently"  before  the  word 
"emitted."  This  was  error.  It  made  proof  of  the  origin 
of  the  fire  to  depend  entirely  upon  the  question  of  negli- 
gence in  its  emission  from  the  locomotive.  Garfield  v. 
State,  74  Ind.  60 ;  Davis  v.  Hardy,  76  Ind.  272 ;  Unruh 
V.  State,  ex  rel.,  105  Ind.  117.  In  instruction  fifteen, 
given  by  the  court  of  its  own  motion,  the  court  charged 
the  jury  that  if  the  appellant,  or  any  of  its  officers,  agents, 
or  servants,  had  knowledge  of  the  fire,  it  was  its  duty  to 
extinguish  it  as  speedily  as  possible.  The  law  requires 
only  reasonable  efforts,  under  the  circumstances  proved,  to 
prevent  loss.  Wabash  R.  Co.  v.  Miller,  18  Ind.  App.  549 ; 
Louisville,  etc.,  B.  Co.  v.  Porter,  16  Ind.  App.  266; 
1  Thompson;  Negligence  (2d  ed.),  169. 

In  instruction  number  one,  given  at  the  request  of  the 
appellee,  as  modified,  the  jury  were  told  that  in  order  for 
the  appellant  to  recover,  it  had  to  prove  by  a  preponder- 
ance of  the  evidence  four  propositions,  and  that  if  it  had 
failed  to  prove  "either  one  of  these  four  propositions"  it 
could  not  recover,  and  their  verdict  should  be  for  the  appel- 
lee. The  first  proposition  was  that  the  property  destroyed 
was  first  fired  by  a  live  coal  or  spark  that  had  been  negligent- 
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ly  emitted  from  the  smoke-stack  of  one  of  the  appellee'a  loco- 
motive engines.  The  second  was  that  the  spark-arrester  in 
the  engine  was  defective,  worn  out,  or  had  a  hole  or  holes 
in  it,  and  had  been  negligently  allowed  to  be  in  that  con- 
dition. The  third  was  that  the  engineer,  at  the  time  of 
the  fire,  was  operating  the  engine  and  spark-arrester  in  a 
negligent  manner.  The  fourth  was  that  the  appellant  was 
not  guilty  of  negligence  in  contributing  to  the  fire. 

In  instruction  number  seven,  given  at  the  request  of  the 
appellee,  as  modified,  the  jury  were  told  that  in  order  for 
the  appellant  to  recover  it  must  show  by  a  preponderance 
of  the  evidence  "the  contrary  of  each"  of  certain  propo- 
sitions set  out  "regarding  the  duty  of  the  defendant,"  fail- 
ing in  which  their  verdict  should  be  for  the  defendant. 
These  propositions  regarding  the  duty  of  the  defendant 
"the  contrary  of  each"  of  which  the  appellant  was  required 
to  prove,  were  as  follows :  (1)  To  have  its  engine  equipped 
with  a  spark-arrester  of  modem  design,  and  such  as  is 
ordinarily  ^nd  generally  used  by  well  managed  railroad 
companies  in  the  class  of  engines  to  which  it  belonged;  (2) 
that  the  sp^k-arrester  was  as  good  in  kind  as  any  known ; 
(3)  that  it  was  properly  constructed  and  adjusted  in  th 
engine,  in  accordance  with  its  design,  so  that  it  would  per- 
form its  functions;  (4)  that  it  was  in  good  repair;  (5) 
that  it  was  being  operated  by  a  skilled  engineer.  Proof 
of  every  averment  in  the  complaint  is  not  always  neces- 
sary. This  is  true  in  the  case  before  us.  Proof  of  either 
act  of  negligence  charged,  if  it  was  the  proximate  cause 
of  the  injury,  was  sufficient. 

Instruction  thirteen,  given  by  the  court  of  its  motion, 
told  the  jury  that  the  plaintiff  was  not  absolutely  bound 
to  remove  any  old  shingles  or  other  combustible  material; 
in  number  five,  given  at  the  request  of  appellant,  as  mod- 
ified, the  jury  were  told  that  plaintiff  was  not  guilty  of 
negligence  if  its.  buildings  were  covered  with  dry  shingles ; 
in  number  three,  given  at  the  request  of  the  appellant,  as 
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modified,  that  it  was  not  guilty  of  negligence  in  *^not  cov- 
ering the  building  with  non-combustible  material;  in  num- 
ber ten,  given  at  the  request  of  appellee,  as  modified,  that 
the  right  to  consider  the  age  and  character  of  the  shingles 
on  the  roof,  *  *  *  the  kind  of  wood  of  which  they 
were  made,  *  *  *  and  their  inflammable  character," 
in  determining  whether  appellant  was  guilty  of  negligence 
in  the  matter  of  the  firing  of  its  building.  We  think  that 
these  instructions  tended  to  mislead  the  jury. 

Appellee  argues  that  the  evidence  should  not  be  consid- 
ered because  it  affirmatively  appears  that  the  record  does 
not  contain  all  that  was  given  at  the  triaL  Further,  that 
the  instructions  complained  of,  "even  if  erroneous,  are  not 
fatally  inapplicable  to  facts  in  respect  to*  which  evidence 
might  have  been  given  under  the  issues."  The  argument 
is  based  solely  upon  the  proposition  that  the  screen  taken 
from  the  locomotive  in  use  at  the  time  of  the  fire,  and  a 
model  locomotive  used  by  the  witness  Kellogg,  were  exhib- 
its to  the  jury,  and  referred  to  by  witnesses  in  their  testi- 
mony, and  that  no  drawings  of' them  are  in  the  record. 
The  screen  and  the  model  were  described  by  the  witnesses. 
They  were  used  for  collateral  purposes.  They  had  no  con- 
nection whatever  with  the  question  of  the  contributory  neg- 
ligence of  appellant.  Mere  reference  to  objects  for  the  pur- 
pose of  illustration  is  not  a  sufficient  reason  for  disr^ard- 
ing  the  entire  evidence,  when  a  vital  issue  in  the  case  can 
not  depend  upon  the  inspection  of  the  object  to  which  ref- 
erence has  been  made.  The  evidence  of  the  screen  and 
model,«and  oral  testimony  in  connection  with  them,  could 
not  aflPect  the  question  of  the  contributory  negligence  of 
the  appellant  in  the  firing  of  its  property.  We  do  not 
discuss  the  authorities  cited  by  appellee  in  this  connec- 
tion (Thome  v.  Indianapolis  Abattoir  Co.,  152  Ind.  317; 
South  Bend,  etc.,  Co.  v.  Geidie,  24  Ind.  App.  673)  for 
the  reason  that  whether  the  question  (as  said  in  Johnson 
V.  Wiley,  74  Ind.  233)  can  be  considered  and  determined 
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in  the  absence  of  a  part  of  the  evidence  must  depend  upon 
the  record  in  the  particular  case.  The  rule  that  all  the 
evidence  given  in  a  caae  must  appear  in  the  record  is  not 
universal.  There  are  cases  where  it  would  be  useless  to 
set  out  all  the  evidence.  If  the  record  is  in  sucH  condi- 
tion as  fully  and  fairly  to  show  that  an  error  has  been 
committed,  then  the  question  may  be  determined  to  be  prop- 
erly presented,  although  some  parts  of  the  evidence  be  omit- 
ted from  the  record,  provided  it  also  affirmatively  appears 
that  the  omitted  evidence  does  not  directly  bear  upon  or 
affect  the  ruling  complained  of.  Johnson  v.  Wiley,  supra. 
The  record  before  us  is  in  a  condition  fairly  to  show  that 
error  was  committed  in  reference  to  the  instructions  herein 
considered  upon  the  question  of  the  contributory  negligence 
of  the  appellant,  anSi  said  instructions  nimibered  one  and 
seven  would  not  be  applicable  to  facts  in  respect  to  which 
evidence  might  have  been  given  under  the  issues.  Other 
instructions  are  complained  of,  and  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  is  denied.  We  express  no 
opinion  upon  other  alleged  errors. 

The  judgment  is  reversed,  with  instruction  to  sustain 
appellant's  motion  for  a  new  trial. 


Ball  v.  City  of  Lebanon  et  al. 

[No.  4,788.    Filed  June  2,  1908.  ] 

MUNIOXPAL  CtoBPOBATiONS.— Focflrfum  of  Street,^Objectum  by  Property 
Oumer. — ^A  person  competent  to  object  to  the  vacation  of  a  street 
as  %  property  owner,  nnder  ^9MS,  8660  Bums  1901,  must  be  a 
'property  owner  immediately  ni>on  the  street  or  the  part  thereof 
to  be  vacated,    p.  g6S. 

Sake. — Vacation  of  Street.— Injunction.'^A  complaint  by  a  property 
owner  npon  a  street,  bnt  not  abutting  the  part  sought  to  be  va- 
cated, is  insufficient  to  entitle  plaintiff  to  injunctive  relief,  where 
the  facts  pleaded  do  not  show  that  any  special  damages  will  re- 
sult to  plaintiff's  property  by  the  proposed  vacation,  pp,  26^269, 

From  Clinton  Circuit  Court ;  J.  V.  Kent^  Judge. 
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Suit  by  Minerva  J.  Hall  against  the  city  of  Lebanon 
and  others.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

P.  H.  Dutch,  for  appellant. 

J.  T.  Dye,  S.  M.  Ralston^  S.  B.  Artman^  H.  C.  Sheridan 
and  C  M.  Bountllj  for  appellees. 

Robinson,  C.  J. — Transferred  from  the  Supreme  Court 
under  the  act  of  March  12,  1901. 

Appellant  seeks  to  enjoin  the  vacation  of  a  portion  of 
a  public  street  The  error  assigned  rests  upon  the  ruling 
of  the  court  sustaining  a  demurrer  to  the  complaint 

The  complaint  avers  that  appellant  is  a  resident  tax- 
payer in  appellee  city,  and  owns  certain  real  estate  which 
abuts  and  is  situated  adjacent  to  Jamestown  avenue,  and 
immediately  upon  the  line  of  the  avenue ;  that  certain  per- 
sons, named,  petitioned  for  the  vacation  of  a  part  of  the 
avenue,  the  petition  alleging  that  it  was  not  of  public  util- 
ity, and  that  all  the  abutting  property  owners  had  signed 
the  petition  except  the  appellee  railway  company,  which 
filed  a  waiver  of  notice ;  that  this  petition  was  by  the  coun- 
cil referred  to  the  street  committee  which  recommended 
that  the  matter  be  referred  to  the  city  commissioners  which 
was  done.  It  is  further  averred  that  no  notice  was  given 
of  the  meeting  of  the  commissioners,  and  that  appellant 
did  not  know  of  the  meeting  until  after  the  commissioners 
had  viewed  the  street;  that  at  her  first  opportunity,  and 
while  a  majority  of  the  commissioners  were  yet  together, 
she  presented  to  one  of  them  her  remonstrance,  objecting 
to  the  competency  of  some  of  the  commissioners,  and  that 
the  proposed  vacation  would  be  a  detriment  to  her,  would 
greatly  inconvenience  the  public  traveling  over  the  avenue, 
and  would  not  be  of  public  benefit  and  utility ;  that  before 
the  report  of  the  commissioners  was  acted  on  she  presented 
to  the  council  an  additional  remonstrance,  objecting  to  the 
competency  of  certain  commissioners,  that  the  report  failed 
to  state  the  names  of  all  the  property  owners  and  to  describe 
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•the  property  that  would  be  affected,  that  the  petitioners 
gave  no  notice,  and  that  no  notice  was  given  of  the  meeting 
of  the  commissioners ;  that  the  council  illegally  and  wrong- 
fully refused  and  neglected  to  appoint  competent  oonunis- 
sioners.  It  is  further  averred  that  the  report  of  the  com- 
missioners in  favor  of  the  vacation  of  the  street  was  adopt- 
ed, in  disregard  of  appellant's  remonstrance,  and  under 
the  pretense  that  appellant  had  no' right  to  object  to  the 
competency  of  the  commissioners;  that  the  action  of  the 
council  in  adopting  the  report  was  illegal  because  of  the 
incompetency  of  the  commissioners,  which  alleged  incom- 
petency is  set  out  m  the  complaint;  that  appellee  railway 
company  is  threatening  to  and  is  about  to  take  possession 
of  that  part  of  the  street  vacated,  and  that  the  other  ap- 
pellees will  appropriate  to  their  own  use  such  portion  of 
the  street  unless  restrained  from  doing  so;  that  appellant 
"will  be  greatly  damaged"  if  the  council  is  permitted  to 
carry  into  execution  the  report  of  the  commissioners ;  that 
she  will  suffer  certain  inconvenience  in  reaching  the  main 
part  of  the  city ;  that  the  council  illegally  and  wrongfully 
adopted  the  report  of  the  commissioners,  in  consideration 
that  the  petitioners  and  the  railway  company  execute  a  deed 
to  the  city  of  a  certain  street,  and  that  it  is  a  part  of  a 
scheme  to  have  the  part  of  the  street  vacated  in  order  to 
procure  the  removal  of  the  company's  depot;  that  the  ac- 
tion of  the  commissioners  in  refusing  to  allow  appellant's 
remonstrance  and  sustain  her  objections  to  the  competency 
of  such  commissioners  was  wrongful,  and  that  the  approval 
of  the  report  by  the  council  was  illegal  and  void.  The 
petition  and  all  of  the  proceedings  of  the  council  pertain- 
ing to  the  vacation  are  filed  with  and  made  part  of  the 
complaint. 

The  statute  (§3647  Bums  1901)  provides  the  proceed- 
ings to  be  had  by  the  common  council  in  the  vacation  of 
streets.  Section  3648  Bums  1901,  after  prescribing  certain 
duties  of  the  city  commissioners,  provides:    "In  case  any 
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property  owner  immediately  upon  the  line  of  said  street,  • 
alley,  highway  or  square,  or  part  thereof,  sought  to  be  va- 
cated, who  is  directly  interested  therein  shall  object  to  such 
vacation,  the  city  commissioners  shall  report  such  fact  to 
the  common  council."  Section  3650  Burns  1901  fixes  the 
duty  of  the  council  as  to  the  report  of  the  commissioners  and 
provides:  "The  common  council  shall  have  no  power  to 
order  such  vacation  when  objected  to  by  property  owners 
adjacent  thereto.*'  Whether  an  aggrieved  property  owner 
in  street  vacation  proceedings  is  limited  to  the  remedy  by 
appeal  from  such  proceedings,  as  argued  by  appellee's  coun- 
sel, or  whether  he  may  ask  a  court  of  equity  to  enjoin  the 
proposed  vacation,  as  claimed  by  counsel  for  appellant,  the 
court,  in  House  v.  City  of  Qreensburg,  93  Ind.  533,  with- 
out considering  the  question  of  practice,  decided  upon  its 
merits,  on  appeal  from  a  decreer  denying  an  injunction  to 
restrain  the  city  from  vacating  a  street.  However,  if  in- 
junction be  the  proper  remedy,  the  complaint  is  insufficient. 
When  §§3648,  3650,  supra,  are  construed  together,  as 
they  must  be,  weu  think  it  clearly  the  intention  of  the  leg- 
islature that  a  person  competent  to  object  to  the  vacation 
of  the  street,  as  a  property  owner,  must  be  a  property  owner 
immediately  upon  the  street  or  the  part  thereof  to  be  va- 
cated. Where  a  part  only  of  a  street  is  to  be  vacated,  a 
property  owner  upon  that  street,  but  not  upon  the  part  to 
be  vacated,  is  not  a  competent  objector,  as  a  property  owner, 
to  the  vacation.  See  House  v.  City  of  Greensburg,  supra. 
Appellant's  complaint  does  aver  that  she  owns  property 
abutting  upon  the  particular  street  and  immediately  upon 
the  line  thereof,  but  it  does  not  aver  that  she  is  the  owner 
of  property  immediately  upon  the  line  of  the  proposed  va- 
cation. And  by  the  report  of  the  commissioners,  a  copy 
of  which,  together  with  all  the  proceedings  of  the  council, 
is  made  a  part  of  the  complaint,  it  is  shown  that  appel- 
lant's property  is  not  adjacent  to  that  portion  of  the  street 
sought  to  be  vacated,  and  is  not  immediately  upon  the  line 
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thereof,  but  is  more  than  one  square  away.  As  an  object- 
ing property  owner  upon  the  street  at  the  place  where  the 
same  is  to  be  vacated,  she  has  not  shown  herself  to  be  within 
the  statute. 

The  complaint  does  not  show  that  any  special  damage 
will  result  to  her  proi)erty  by  the  proposed  vacation,  and 
conceding,  without  deciding,  that  a  property  owner  iipon 
the  particular  street,  but  not  abutting  the  part  to  be  va- 
cated, might  be  so  specially  injured  by  a  proposed- vaca- 
tion as  to  be  entitled  to  injunctive  relief,  the  facts  pleaded 
do  not  make  such  a  case.  Certain  facts  are  averred  to 
show  that  inconvenience  will  result  to  appellant  from  the 
proposed  vacation,  but  it  is  an  inconvenience  that  will  re- 
sult to  the  general  public  also,  and  is  clearly  insufficient 
to  require  injunctive  relief.  See  Dantzer  v.  Indianapolis 
Union  R.  Co.,  141  Ind.  604,  34  L.  E.  A.  769,  50  Am. 
St.  343,  and  cases  there  cited. 

Judgment  affirmed. 


MoNEOE  V.  City  of  Bluffton. 

[No.  4,454.    Filed  Jniie  4,  1908.  ] 

Municipal  Oorporations. — LiabUUy  for  Care  of  Smallpox  Patient, — 
A  person  afflicted  with  smallpox  of  a  malignant  character  was 
discovered  in  a  popnlons  part  of  the  city.  The  city  health  officer 
was  absent  from  the  city  and  a  physician  with  written  authority 
from  the  health  officer  to  act  in  his  stead,  and  under  the  directions 
of  the  secretary  of  the  state  hoard  of  health,  employed  plaintiff  to 
care  for  the  patient,  quarantined  the  house,  and  placed  guards 
around  the  same.  The  city  paid  the  guards,  but  refused  to  pay 
plaintiff's  claim.    Held,  that  the  city  is  liable. 

From  Wells  Circuit  Court ;  J,  P.  Hale,  Special  Judge. 

Action  by  Bettie  Monroe  against  the  city  of  Bluffion. 
From  a  judgment  for  defendant  on  demurrer  to  com- 
plaint, plaintiff  appeals.    Reversed. 

Levi  Mock,  John  Mock  and  George  Mock,  for  appellant. 
C.  E.  Sturgisy  for  appellee. 


270       APPELLATE  COURT  OF  INDIANA, 

Monroe  v.  City  of  Blnffton. 

Robinson,  C.  J. — On  September  23,  1901,  one  Smith, 
having  no  means  or  property  whatever,  came  to  appellant's 
home^  in.  a  thickly  populated  part  of  the  city,  afflicted 
with  smallpox  of  a  malignant  character.  Dr.  Home  had 
previously  been  appointed  secretary  of  the  board  of  health 
for  the  county  and  for  appellee,  and  a  few  days  prior  to 
the  above  date  gave  Dr.  Spaulding,  a  duly  qualified  prac- 
ticing physician,  written  authority  to  act  as  such  health 
officer  during  Dr.  Home's  absence,  after  which  Dr.  Home 
absented  himself  from  the  city  and  county  and  never  after- 
ward acted  or  assumed  to  act  as  such  health  officer.  From 
the  time  of  such  appointment,  and  for  forty  days  contin- 
uously thereafter,  neither  the  county  nor  city  had  any 
health  officer  other  than  Dr.  Spaulding,  the  city  and  mayor 
failing  to  make  any  appointment  and  to  provide  any  pest- 
house.  On  the  above  date.  Dr.  Spaulding,  acting  under 
this  appointment,  and  also  verbal  directions  of  the  secre- 
tary  of  the  state  board  of  health  directing  him  immedi- 
ately to  quarantine  the  house  to  prevent  the  spread  of  the 
disease  and  protect  the  health  of  the  citizens,  quarantined 
the  house  and  placed  guards  around  the  same  to  prevent 
either  ingress  or  egress,  and  ordered  and  contracted  with 
appellant  to  take  charge  of  Smith  and  nurse  and  care  for 
him,  and  agreed  that  appellee  should  pay  appellant,  who 
was  in  indigent  circumstances,  therefor.  Appellant  be- 
lieved at  the  time  that  Dr.  Spaulding  was  the  health  officer 
of  the  city,  and  under  the  agreement  with  him  she  nursed 
and  cared  for  Smith  twenty-two  days,  worth  a  certain  sum 
per  day.  During  the  twenty-two  days  her  house  was  quar- 
antined and  guarded  she  was  not  permitted  to  leave  the 
premises  and  no  one  was  permitted  to  enter.  The  city  paid 
the  guards  Dr.  Spaulding  contracted  with  for  guarding  the 
house. 

Error  is  assigned  upon  sustaining  a  demurrer  to  a  com- 
plaint averring  substantially  the  above  facts. 
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Section  6711  et  seq.  Bums  1901  provide  for  the  crea- 
tion of  a  state  board  of  health  which  "shall  have  the  gen- 
eral supervision  of  the  health  and  life  of  the  citizens  of 
the  State ;"  the  election  by  such  board,  of  a  secretary  who 
"shall  be  the  health  officer  of  the  State/'  and  "who  shall 
perform  such  duties  as  are  prescribed  by  this  act,  or  may 
be  required  by  the  board."  Section  6718  Bums  1901  pro- 
vides that  "The  trustees  of  each  town,  the  mayor  and  com- 
mon council  of  each  incorporated  city,  except  where  a  reg- 
ularly constituted  board  of  health  by  statute  or  by  ordi- 
nance of  such  city  exists  or  may  hereafter  be  created,  and 
the  board  of  commissioners  of  each  county  shall  constitute 
a  board  of  health  ex  officio,  for  each  town,  city  and  county, 
respectively  of  the  State,  whose  duty  it  shall  be  to  protect 
the  public  health  by  the  removal  of  causes  of  diseases  when 
known,  and  in  all  cases  to  take  prompt  action  to  arrest  the 
spread  of  contagious  and  infectious  diseases,  to  abate  and 
remove  nuisances  dangerous  to  the  public  health,  as  di- 
rected or  approved  by  the  state  board  of  health  and  per- 
form such  other  duties  as  may  from  time  to  time  be  re- 
quired of  them  by  the  state  board  of  health  pertaining  to 
the  health  of  the  people.  They  shall  elect  a  secretary  who 
shall  be  the  health  officer  of  the  appointing  board.  *  *  * 
The  state  board  of  health  shall  have  the  power  to  remove 
at  any  time,  any  county,  city  or  town  health  officer,"  for 
causes  specified.  "In  case  of  the  death  or  removal  of  any 
town,  city,  or  county  health  officer,  the  vacancy  thereby 
created,  shall  be  immediately  filled  by  the  president  of  the 
board  of  trustees  of  the  town,  or  the  mayor  of  the  city,  or 
the  county  auditor  as  the  case  may  be  and  such  appointee 
shall  hold  office  for  the  unexpired  term  of  the  health  offi- 
cer whose  place  he  takes.  *  *  *  AH  county,  city  and 
town  health  officers  shall  have  and  possess  the  statutory  and 
common  law  powers  of  constables  in  all  matters  pertaining 
to  the  public  health." 
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These  istatutory  provisions  not  only  give  local  boards  of 
health  authority  to  take  the.  necessary  action  to  prevent  the 
spread  of  contagious  and  infectious  diseases,  but  they 
make  it  their  duty  to  do  so  in  all  cases^  and  that  they  shall 
take  prompt  action  in  such  matters.  No  more  important 
duty  rests  upon  the  State  than  the  preservation  of  the  pub- 
lic health,  and  to  secure  and  protect  the  public  health 
against  the  very  dangerous  and  contagious  disease  of  small- 
pox the  local  instrumentalities  and  agencies  created  by  the 
State  are  required  to  act  promptly  and  effectively.  "By 
the  provisions  of  the  statute  creating  the  state  board  of 
health/'  said  the  court  in  Bins  v.  Beach,  155  Ind.  121, 
50  L.  E.  A.  64,  80  Am.  St.  195,  "the  imperative  duty'  to 
protect  the  public  health  by  the  removal  of  causes  of  dis- 
eases when  known,  and  to  take  prompt  action  to  arrest  the 
spread  of  contagious  diseases,  and  to  perform  such  other 
duties  as  may  from  time  to  time  be  required  by  the  state 
board,  is  expressly  enjoined  upon  all  local  health  boards.'' 

It  is  true  the  secretary  of  the  board  of  health  does  not 
have  absolute  authority  independently  of  the  board  in 
matters  pertaining  to  the  public  health,  and  we  approve  the 
doctrine  announced  in  Board,  etc.,  v.  Fertich,  18  Ind.  App. 
1,  and  Martin  v.  Board,  etc.,  27  Ind.  App.  98,  cited  by 
counsel  for  appellee,  but  they  are  clearly  distinguishable 
from  the  case  at  bar.  Those  opinions  expressly  indicate  that 
circumstances'  might  exist  that  would  require  a  different 
holding.  In  Board,  etc.,  v.  Fertich,  supra,  it  was  held  that 
the  purpose  of  this  statute  is  to  protect  the  public  health 
and  "In  carrying  such  purpose  into  effect  according  to  the 
meaning  of  the  statute,  it  might  become  the  duty  of  the 
coimty,  under  particular  circumstances,  to  supply  medical 
service,  medicines,  nurses,  shelter,  fuel,  food,  and  raiment 
for  patients  taken  for  the  time  being  under  the  control  of 
the  board,  and  placed  in  such  situation  that  such  provision 
would  be  a  necessary  part  of  the  protection  of  the  public 
health.     We  do  not  mean  to  indicate  what  would  be  the 
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proper  conclusion  in  this  regard  in  other  cases  than  that 
which  we  now  have  to  decide."  And  in  Martin  v.  Board, 
etc.,  supra,  it  is  said,  "Whether,  in  a  given  case,  an  emer^ 
geney  might  arise,  requiring  immediate  action  by  the  secre- 
tary, is  not  presented." 

Even  if  it  be  conceded  that  under  a.  strict  and  literal  in- 
terpretation of  the  law  appellant  could  not  recover,  yet,  as 
said  by  the  court  in  Board,  etc.,  v.  Cole,  9  Ind.  App.  474, 
"Courts  are  not,  however,  always  required  to  give  full  force 
to  the  exact  letter  of  the  law,  but  are  oftentimes  permitted, 
nay,  more,  required,  to  relax  somewhat  the  rigor  of  an  exact 
compliance.  Schmidt  v.  State,  78  Ind,  41 ;  City  of  Evans- 
ville  V.  Summers,  108  Ind.  189." 

In  Board,  etc.,  v.  Cole,  supra,  a  physician  recovered  for 
services  rendered  in  a  county  where  he  had  not  procured 
license  to  practice,  the  services  having  been  rendered  under 
a  pressing  emergency  and  urgent  necessity  that  would  not 
admit  of  delay.  See  Orr  v.  MeeJc,  111  Ind.  40;  Lamar  v. 
Board,  etc.,  4  Ind.  App.  191. 

It  is  true  that  the  general  rule  is  well  established  that  a 
person  dealing  with  the  agent  of  a  municipality  must  take 
notice  of  the  limit  of  his  powers  and  must  know  whether 
the  authority  assumed  is  within'  the  statute.  But  it  must 
be  conceded  that  the  facts  pleaded  show  an  emergency 
existed  requiring  immediate  action.  A  person  afflicted  with 
smallpox  of  a  malignant  character  was  discovered  in  a  pop- 
ulous part  of  the  city.  Immediate  action  to  prevent  the 
spread  of  the  disease  was  required.  The  officer  charged 
vrith  this  duty  was  absent  and  had  been  for  some  days.  The 
statute  does  not  contemplate  that  a  city  shall  be  without  a 
health  officer,  but  provides  that  when  there  is  a  vacancy  the 
place  shall  be  filled  immediately  by  the  president  of  the 
board  of  trustees  or  mayor  of  the  city.  Dr.  Spaulding  was 
qualified  to  act  as  health  officer,  and,  acting  upon  the  au- 
thority given  him  by  the  regularly  appointed  health  officer 
Vol.  81—18 
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and  upon  instructions  from  the  secretary  of  the  state  board 
of  health,  he  did  the  only  proper  thing  that  could  be  done, 
and  quarantined  the  house  and  placed  -guards  around  it  to 
prevent  ingress  or  egress  into  or  from  the  premises.  And 
his  action  thus  far  was  afterwards  ratified  by  appellee  when 
it  paid  the  guards  thus  appointed  for  their  services.  And 
when  he  went  one  step  further  and  did  what  the  dictates  of 
humanity  and  a  proper  regard  for  the  safety  of  the  public 
health  would  require  in  every  such  case,  and  employed  a 
nurse  to  care  for  the  patient,  it  is  claimed  there  is  no 
liability  for  such  services  because  he  was  not  authorized  to 
contract  for  such  employment  However,  we  think  it  may 
rightfully  be  said  that  the  employment  of  a  nurse  to  care 
for  a  person  suffering  from  smallpox  in  a  malignant  form 
was  an  essential  precautionary  measure  to  prevent  the 
spread  of  the  disease,  and  that  all  that  Dr.  Spaulding  did 
was  one  entire  transaction,  which  appellee  must  repudiate 
or  ratify  as  a  whole. 

Moreover,  the  city  was  without  a  regularly  appointed 
health  officer  who  could  act  when  the  emergency  arose.  The 
public  at  large,  and  especially  the  inhabitants  of  appellee 
city,  were  vitally  interested  in  having  precautionary  meas- 
ures against  the  spread  of  the  disease  taken  inmiediately. 
Appellant  and  her  premises  were  properly  quarantined,  and 
by  one  assuming  to  have  authority  to  act.  He  did  nothing 
that  appellee  itself  might  not  have  done  (Board,  etc.,  v. 
Bader,  20  Ind.  App.  339),  but  did  only  what  the  city  in 
the  proper  exercise  of  its  duty  under  the  circumstances  was 
required  to  do.  We  think  that  when  all  the  facts  and  cir- 
cumstances are  taken  into  consideration,  the  emergency  that 
existed,  the  purpose  for  which  the  services  were  performed, 
the  object  sought  to  be  accomplished,  the  necessity  that  ex- 
isted that  the  services  be  performed,  the  law  implies  a 
promise  to  pay  the  reasonable  value  of  appellant's  services. 
See  City  of  Logansport  v.  Dykeman,  116  Ind.  16. 
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We  think  the  complaint  states  a  cause  of  action  for  the 
value  of  the  services  rendered  as  nurse.  As  to  the  claim  for 
bed  clothing  destroyed  by  appellant,  sufficient  facts  are  not 
averred  to  show  a  liability  on  the  part  of  appellee. 

Judgment  reversed. 


Harrold  v.  Fuenfstueck. 

[Ko.  4,426.    Tiled  June  5,  1908.  ] 

Appeal  and  'EBSton.^^Emdence.^A  verdict  can  not  be  disturbed  on 
conflicting  evidence,   p,  215, 

8AXS,-~Brief8.— Rules  of  Omrf.— Alleged  errors  in  the  admission  of 
testimony  and  the  giving  and  refusing  to  give  certain  instmotions 
will  not  be  reviewed  on  appeal,  where  oonnsel  for  appellant  in  the 
preparation  of  their  brief  failed  to  comply  with  the  fifth  subdi- 
vision of  rule  twenty-two,  requiring  **&  concise  statement  of  so 
much  of  the  record  as  fully  presents  every  error  and  exception 
relied  on,  referring  to  the  iMiges  and  lines  of  the  transcript." 
p.  276. 

From  Laporte  Superior  Court ;  H.  B.  Tuthilly  Judge. 

Action  by  Minnie  Fuenfstueck  against  John  Harrold. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firifitd, 

C.  R.  Collins  and  J.  B.  Collins^  for  appellant. 
J.  F.  Gallaher,  for  appellee. 

Black,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant  to  recover  for  board  and  lodging  fur- 
nished and  washing  done  by  the  former  for  the  latter  for  a 
period  of  a  number  of  years. 

It^s  assigned  here  that  the  court  erred  in  overruling  the 
appellant's  motion  for  a  new  trial.  The  recital  of  evidence 
in  appellant's  brief  shows  a  conflict  upon  the  material  facts, 
such  that  the  verdict  can  not  be  disturbed  on  the  grounds 
stated  in  the  motion  for  a  new  trial — that  it  is  not  sustained 
by  sufficient  evidence,  and  that  it  is  contrary  to  law. 
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Counsel  for  the  appellant  assert  in  their  brief  that  the 
court  erred  in  giving  instructions  to  the  jury,  and  in  refus- 
ing to  give  an  instruction  asked  by  the  appellant;  also,  in 
relation  to  the  admission  of  testimony. 

It  is  insisted  earnestly  by  counsel  for  the  appellee  that 
the  appellant  has  not  presented  any  of  these  matters  ade- 
quately, because  of  failure  to  comply  sufficiently  with  the 
rule  of  this  court  relating  to  the  contents  of  the  appellant's 
brief,  which,  under  the  fifth  subdivision  of  rule  twenty- 
two,  must  contain,  in  the  order  there  indicated,  before  any 
argument  in  support  of  the  brief,  "a  concise  statement  of 
so  much  of  the  record  as  fully  presents  every  error  and  ex- 
ception relied  on,  referring  to  the  pages  and  lines  of  the 
transcript." 

Counsel  for  the  appellant,  in  their  brief,  have  indicated 
the  numbers  of  the  instructions  concerning  which  it  is 
claimed  the  court  erred,  and,  in  connection  with  the  num- 
bers, have  referred  to  pages  and  lines  of  the  transcript;  but 
they  have  not  set  out  any  of  the  instructions,  or  stated  suc- 
cinctly or  otherwise  the  substance  of  any  instructions. 
Concerning  alleged  errors  in  the  admission  of  testimony, 
counsel  for  appellant,  in  their  brief,  have  made  references 
to  reasons  in  the  motion  for  a  new  trial,  stating  the  numbers 
and  the  substance  of  the  reasons,  indicating  pages  and  lines 
of  the  part  of  the  transcript  containing  the  motion  for  a 
new  trial ;  but  they  have  not,  in  their  brief,  in  any  instance, 
indicated  by  pages  and  lines,  or  otherwise,  the  places  in  the 
bill  of  exceptions  where  the  testimony  in  question,  the  ob- 
jection and  exception,  and  the  ruling  of  the  court  may  be 
found.  The  objection  of  counsel  for  the  appellee  must  be 
sustained  because  of  such  insufficiencies  in  the  brief  for  the 
appellant,  which,  in  general,  is  quite  inadequate,  leaving 
this  court  to  search  the  record  and  to  perform  the  work  of 
the  attorney. 

Judgment  affirmed. 
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Batemax  v.  Bexnstt. 

[No.  4,619.    Filed  June  b,  1908.  ] 

Descent  axd  Distributioh.— Prapfrfy  of  ChUdUu  Second  Wife.^ 
Testator  left  surviTiDg  him  a  childless  second  wife  and  children 
bj  a  former  maniage.  He  gaye  to  his  wife  snch  portion  of  his 
estate  as  she  woold  take  nnder  the  statutes  then  in  force  in  the 
absence  of  a  wilL  Under  the  statutes  then  in  force  ($2187  B.  8. 
18B1)»  as  oonstmed  by  the  Supreme  Court,  such  wife  took  a  fee, 
and  the  children  by  the  former  maniage,  at  her  death,  became 
her  forced  heirs.  PlaintifF  brought  suit  to  recover  the  interest  of 
her  deceased  husband  in  the  real  estate  devised  to  his  stepmother. 
The  complaint  showed  that  plaintiif's  husband  died  before  his 
stepmother.    Hdd^  that  plaintiif  could  not  recover. 

From  Warrick  Circuit  Court ;  E,  M.  Swan^  Judge. 

Suit  by  Lavina  Bateman  against  Jacob  U.  Bennett. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Edward  Gough^  B.  W.  McBride  and  C.  8.  Denny ^  for 
appellant. 

S.  B.  Haifidd  and  F.  H.  Hatfield^  for  appellee. 

WnjEY,  J. — This  cause  was  transferred  from  the  Su- 
preme CourL 

Appellant's  amended  complaint  avers  the  following  mate- 
rial facts:  That  one  James  Adams  died  testate;  that  at 
the  time  of  his  death  he  was  seized  in  fee  simple  of  certain 
real  estate  in  Warrick  county,  Indiana ;  that  he  left  surviv- 
ing him  Zilpha,  who  was  a  childless  second  wife,  Rachael 
Conner,  a  daughter,  and  Homer  Adams,  a  son,  children  by 
a  former  marriage ;  that  by  item  two  of  his  will  the  testator 
left  to  said  Zilpha  ^^such  parts,  portion,  and  interest  in  my 
[his]  real  and  personal  property  as  she  would  take  under 
the  statutes  of  Indiana,  now  [1874]  in  force,  if  I  had  made 
no  will  ;*'  that  by  item  three  he  devised  all  of  his  estate  to 
his  two  children,  subject  only  to  the  then  statutory  interest 
of  his  widow;  that  said  testator  died  in  1875,  and  there- 
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upon  the  said  heirs  and  devisees  agreed  to  a  partition  of  the 
real  estate,  and  each  selected  a  commissioner,  who  divided 
the  same  by  metes  and  bounds  into  three  parts;  that  said 
division  was  agreed  to  and  accepted  by  all  the  parties ;  that 
quitclaim  deeds  were  executed  by  the  two  children  of  the 
testator,  in  each  of  which  his  widow  joined,  conveying  in 
severalty  to  said  two  children  the  third  of  the  real  estate 
thus  apportioned  and  set  off  to  them  by  the  commissioners, 
and  that  "no  deed  was  made  by  said  children  to  said  Zil- 
pha."  It  is  then  averred  that  said  widow  always  believed 
that  the  will  gave  her  a  life  estate  only  in  the  one-third  of 
her  deceased  husband's  lands,  and  accepted  the  share  so  set 
off  to  her  as  such  one-third,  took  possession  of  the  same, 
never  claimed  that  her  estate  therein  was  other  than  a  life 
estate,  and  admitted  such  to  be  the  fact.  The  complaint 
further  avers  that  appellant  was  married  to  Homer  Adams, 
one  of  the  testator's  children,  in  December,  1876 ;  that  he 
died  intestate  in  June,  1877,  leaving  her  as  his  sole  heir; 
that  at  the  death  of  said  Homer  he  owned  all  the  lands  de- 
vised to  him  by  his  father's  will,  and  that  all  such  lands 
thereupon  descended  to  her.  It  is  also  charged  that  she 
never  parted  title  with  any  part  of  the  land  set  off  to  said 
Zilpha  by  the  commissioners,  and  that  she  still  owns  a  half 
interest  therein;  that  on  September  28,  1889,  said  Zilpha 
conveyed  to  appellee  Bennett,  by  quitclaim  deed,  all  the 
land  that  the  commissioners  had  assigned  to  her,  and  that 
she  died  in  September,  1898.  The  complaint  also  avers 
that  appellee  is  in  possession  of  the  real  estate  conveyed  to 
him  by  Zilpha ;  that  when  he  accepted  said  deed,  and  under 
which  he  claims  title,^he  was  aware  that  the  said  Zilpha 
only  claimed  a  life  interest  therein,  and  that  by  the  terms  of 
said  will  the  fee  simple  in  the  undivided  half  of  James 
Adams'  lands  vested  in  her  (appellant's)  husband,  Homer 
Adams,  subject  to  the  life  estate  of  Zilpha  Adams  in  one- 
third  thereof,  and  that  such  one-half  interest  vested  in  her 
(appellant)  at  her  said  husband's  death.    There  are  further 
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all^ations  as  to  what  disposition  Eachael  Conner  made 
of  her  interest  in  the  real  estate  in  controversy,  but  it  is 
not  essential  to  refer  to  them  in  detail.  Appellee's  demur- 
rer to  the  complaint  was  sustained,  and  such  ruling  is 
assigned  as  error. 

The  question  for  decision  depends  upon  the  character 
of  the  estate  which  Zilpha  Adams  took  in  the  real  estate 
set  off  to  her  under  the  private  agreement  for  partition.  It 
is  clear  that  appellant's  complaint  proceeds  upon  the  theory 
that  she  took  only  a  life  estate,  and  her  counsel  admit  that 
if  she  took  a  fee  the  complaint  does  not  state  a  cause  of 
action. 

The  provisions  of  the  will  upon  which  appellant  relies 
as  designating  the  estate  of  the  testator's  widow  are  as 
follows :  "Item  2.  It  is  my  will  and  desire  and  I  hereby 
bequeath  to  my  beloved  wife  such  parts,  portion,  and  inter- 
est, both  in  my  real  and  personal  property,  as  she  would 
take  under  the  statutes  of  Indiana  now  in  force  if  I  had 
made  no  will.  Item  3.  It  is  my  will  and  desire  that  the 
whole  of  my  real  and  personal  property,  including  that 
which  may  be  left  at  the  death  of  my  said  wife,  be  divided 
into  two  equal  parts,  and  one-half  of  which  I  hereby  be- 
queath to  ray  son  Homer  Adams  and  the  other  half  I  will 
and  bequeath  to  Isaac  W.  Adams,  trustee,  in  trust  to  man- 
age in  his  discretion  for  the  use  of  my  daughter  Sachael 
Conner,  wife  of  Thomas  Conner/' 

When  the  vnll  was  executed  and  became  operative  the 
following  statutes  were  in  force:  §2483  R  S.  1881.  "If 
a  husband  die  testate  or  intestate,  leaving  a  widow,  one- 
third  of  his  real  estate  shall  descend  to  her  in  fee  simple, 
free  from  all  demands  of  creditors."  This  section  also 
has  a  provision  reducing  her  interest  as  to  creditors  if  the 
real  estate  exceeds' in  value  $10,000.  Section  2486  R.  S. 
1881  provides:  "If  a  husband  die  intestate  leaving  a 
widow  and  one  child  only,  his  real  estate  shall  descend, 
one-half  to  his  widow  and  one-half  to  his  child."    Section 
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2487  K.  S.  1881  provides:  "That  if  a  man  marry  a  second 
or  subsequent  wife,  and  has  by  her  no  children,  but  has 
children  alive  by  a  previous  wife,  the  land,  which,  at  his 
death,  descends  to  such  wife,  shall,  at  her  death,  descend 
to  his  children." 
.  By  a  construction  of  these  several  statutes  it  was  held 
in  Martindale  v.  Martindale,  10  Ind.  566,  that  a  childless 
second  or  subsequent  wife  took  a  life  estate  only  in  the 
lands  of  her  deceased  husband,  when  he  left  surviving  him 
children  by  a  former  wife.  Many  cases  following  that  ad- 
hered to  the  rule  there  declared,  and  this  was  the  law  in 
this  State  until  1881,  when  the  case  of  Utterback  v.  Ter- 
Tiune,  75  Ind.  363,  was  decided.  It  was  there  held  that 
under  the  sections  quoted  a  second  or  subsequent  childless 
wife  took  a  fee  in  the  lands  of  her  deceased  husband,  and 
that,  if  he  left  children  by  a  former  wife,  upon  the  death 
of  the  second  or  subsequent  wife  such  children  would  in- 
herit the  real  estate  which  vested  in  her  as  her  forced  heirs. 
The  rule  as  there  declared  has  been  followed  in  the  follow- 
ing cases:  Haskett  v.  Maxey,  134  Ind.  182,  19  L.  R.  A. 
379 ;  Myers  v.  Boyd,  144  Ind.  496 ;  Stephenson  v.  'lEioody, 
139  Ind.  60;  Byrum  v.  Henderson,  151  Ind.  102.  In 
Bell  V.  Shaffer,  154  Ind.  413,  it  was  held  that  children  of 
a  former  marriage  have  no  present  estate  in  the  interest  of 
a  childless  second  or  subsequent  wife  in  the  real  estate  of 
their  father.  Under  these  statutes  and  decisions,  Zilpha 
Adams  took  a  fee  in  one-third  of  her  husband's  real  estate, 
and  she  took  a  "present  estate."  Homer  Adams,  appel- 
lant's deceased  husband,  had  no  present  interest  in  the  real 
estate  set  off  to  her,  and,  as  he  died  before  the  death  of 
Zilpha,  he  had  no  inheritable  interest  in  the  real  estate, 
and  appellant  therefore  could  take  nothing,  for  she  could 
not  inherit  from  her  husband  that  which  he  did  not  possess. 
Coimsel  have  discussed  the  question  as  to  what  interest 
Zilpha  claimed  or  thought  she  took  in  the  real  estate,  but 
we  do  not  think  that  it  is  necessary  to  dwell  upon  it  in 
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view  of  the  fact  that  the  law  determined  her  interest,  and 
the  provision  of  the  will  is  in  harmony  with  the  provisions 
of  the  statute  and  the  decided  cases.  It  was  the  evident 
intention  of  the  testator  to  give  to  her  every  right  and  inter- 
est in  his  real  estate  which  the  statute  cast  upon  her.  In 
such  case  we  may  disregard  the  will  and  look  to  the  statute. 

In  Denny  v.  Denny,  123  Ind.  240,  the  court,  by  Chief 
Justice  Mitchell,  said:  "Indeed,  it  may  be  doubted 
whether  the  will  was  not  an  absolute,  nullity  so  far  as  it 
related  to  tne  claimant,  since  by  its  terms  precisely  the 
same  provision  was  made  for  her  as  that  made  by  the 
statute.  In  such  a  case,  the  law  takes  the  preference  and 
casts  the  estate",  and  the  will  is  inoperative."  To  the  same 
effect  are  Stilwell  v.  Knapper,  69  Ind.  558,  36  Am.  Hep. 
240,  and  Davidson  v.  Koehler,  76  Ind.  398. 

Appellant's  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  demurrer  to  it  was 
properly  sustained.     Judgment  affirmed. 


Teyis  v.  Hammebsmith  et  al. 

(No.  4,248.    Filed  Jannazy  28,  1908.     Rehearing  denied  April  1, 
1908.    Appeal  to  Supreme  Oourt  diamiBsed  June  5,  1908.  ] 

OoKPORAnGSB,Stochholder*8  Suit, — Demand, — ^A  suit  by  a  stock- 
holder of  a  cori>oration  against  an  ofBlcer  thereof,  for  the  benefit 
of  the  corporation,  maj  be  maintained,  without  showing  a  de- 
mand upon  the  board  of  directors  to  bring  the  suit,  where  the 
complaint  discloses  a  condition  of  facts  which  renders  it  reason- 
ably certain  that  a  suit  by  the  corporation  would  be  impossible 
and  that  a  demand  therefor  would  be  useless,  p.  S8S. 

Samb. — Stockholder's  Suit, — ^A  complaint  by  a  stockholder  against  the 
president  of  the  corporation  for  the  benefit  of  the  corporation  and 
its  stockholders  for  the  possession  of  certain  iron  pipe,  and  for  an 
accounting,  alleging  that  the  corporation  was  organized  for  the 
purpose  of  constmcting  a  system  of  water- works  and  had  pur- 
chased a  quantity  of  iron  pipe;  that  the  cori>oration  had  aban- 
doned its  purpose,  forfeited  its  right,  ceased  entirely  to  hold 
directors'  meetings  and  the  directors  had  abandoned  their  ofiOoes; 
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that  the  iron  pipe  had  greatly  advanoed  in  price  and  the  presi- 
dent was  selling  the  same  far  below  the  market  price  at  ft  profit 
to  himself,  states  a  cause  of  action,   pp,  283'S91, 

Prom  Clark  Circuit  Court ;  J.  K,  Marshy  Judge. 

Suit  by  John  Tevis  against  Louis  Hammersmith  and 
others.  From  a  judgment  for  defendant  on  demurrer  to 
complaint,  plaintiflT  appeals.     Reversed, 

Helm^  Bruce  Sf  Helniy  C.  D.  Kelso,  J.  V.  Kelso,  C.  L. 
Jewett  and  H.  E,  Jewett,  for  appellant. 

Clarence  Dallam,  Jacob  Herter,  G.  H,  Hester  and  Q.  JET. 
Voigt,  for  appellees. 

EoBY,  C.  J. — The  record  shows  an  amended  complaint, 
to  which  demurrers  for  want  of  facts  were  sustained.  The 
plaintiff  refused  to  plead  further,  and  appeals  from  a  judg- 
ment against  him,  assigning  error  upon  such  action  of  the 
court.  The  suit  was  instituted  by  appellant  as  a  stock- 
holder  of  the  Home  Crystal  Water  Company,  for  the  ben- 
efit of  the  corporation,  against  the  president  and  the  other 
appellees. 

It  may  be  stated  generally  that  foundation  for  such  suits 
is  furnished  by  the  existence  of  either  of  the  following  enu- 
merated conditions:  (1)  Some  action,  or  threatened  ac- 
tion, by  the  board  of  directors  or  trustees,  beyond  their 
power;  (2)  a  fraudulent  transaction,  completed  or  contem- 
plated by  the  acting  managers,  in  connection  with  some 
other  party  or  among  themselves,  causing  injury  to  the  cor- 
poration or  stockholders;  (3)  action  by  the  board  of 
directors,  or  a  majority  of  them  in  their  own  interest,  and 
in  a  manner  destructive  of  the  corporation,  or  the  rights 
of  the  other  stockholders;  (4)  where  a  majority  of  the 
stockholders  are  illegally  and  oppressively  pursuing  a 
course  in  the  name  of  the  corporation,  which  is  in  violation 
of  the  right  of  the  other  stockholders,  and  can  only  be  re- 
strained by  a  court  of  equity.  Hatves  v.  Oakland,  104  U. 
S.  450,  26  L.  Ed.  827 ;  Dodge  v.  Woolsley,  18  How.  331, 
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15  L.  Ed.  401 ;  Board,  etc.,  v.  Lafayette,  etc,  R.  Co.,  50 
Ind.  85,  100 ;  Carter  v.  Ford  Plate  Glass  Co.,  85  Ind.  180 ; 
Wayne  Pike  Co.  v.  Hammons,  129  Ind.  368;  Cook,  Corp. 
(5th  ed.),  §645;  Clark  &  Marshall,  Priv.  Corp.,  §536. 

The  complaining  party  must  have  had  no  share  in  the 
acts,  nor  have  ratified  them.  He  must  bring  his  suit  sea- 
sonably. He  must  show  to  the  court  that  he  has  exhausted 
all  the  means  within  his  reach  to  obtain  redress  within  the 
corporation.  He  must  make  a  good-faith  and  reasonable 
effort  to  induce  the  corporation  to  bring  the  suit  itself. 
Hawes  v.  Oakland,  supra;  Taylor  v.  Holmes,  127  U.  S. 
489,  8  Sup.  Ct.  1192,  32  L.  Ed.  179;  Cook,  Corp.  (5th 
ed.),  §740;  Clark  &  Marshall,  Priv.  Corp.,  §543. 

It  is  ordinarily  necessary  to  show  a  demand  upon  the 
board  of  directors  to  bring  suit,  and  a  refusal  upon  their 
part;  but  the  law  does  not  require  idle  ceremonies,  and 
when  it  is  made  to  appear  that  a  demand  would  have  been 
unavailing, — as  when  the  corporation  is  under  the  control 
of  the  wrongdoers,  "in  the  hands  of  its  enemies," — such 
facts  are  suflScient.  Wayne  Pike  Co.  v.  Hammons,  supra; 
Rogers  v.  Lafayette,  etc..  Works,  52  Ind.  296;  Board,  etc., 
V.  Lafayette,  etc.,  R.  Co.,  supra;  Carter  v.  Ford  Plate  Class 
Co.,  supra;  Thompson,  Corporations,  §4500;  Cook,  Cor- 
porations, §741 ;  Knoop  v.  Bohmrich,  49  N.  J.  Eq.  82,  23 
Atl.  118.  The  demand  upon  the  board  and  its  refusal  to 
act  are  stated  by  an  approved  author  "material  and  issu- 
able, if  controverted  they  must  be  proved.  If  proof  of 
them  fails  the  whole  foundation  of  the  plaintiff's  action 
is  gone."    Pomeroy,  Eq.  Jurisp.,  §1095. 

The  exception  contended  for  by  appellant  is  stated  as 
follows:  "This  condition  of  fact,  however,  is  not  indis- 
pensable. The  action  may  be  maintainable  without  show- 
ing any  notice,  request,  or  demand  to  the  managing  body, 
or  any  actual  refusal  by  them  to  prosecute ;  in  other  words, 
the  refusal  may  be  virtual."  After  stating  the  exception 
created  when  the  corporation  is  shown  to  be  in  the  hands 
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of  the  wrongdoers,  so  that  a  refusal  may  be  implied  with 
reasonable  certainty,  the  section  quoted  concludes  as  fol- 
lows: "In  like  manner  when  the  plaintiff's  pleading  dis- 
closes any  other  condition  of  fact  which  renders  it  reason- 
ably certain  that  a  suit  by  the  corporation  would  be  impos- 
sible and  that  a  demand  therefor  would  be  nugatory  the 
action  may  be  maintained  without  averring  a  demand  or 
any  similar  proceeding  on  the  part  of  the  stockholder  plain- 
tiff." Pomeroy,  Eq.  Jurisp.,  §1095.  This  statement  of 
the  basis  upon  which  a  formal  demand  may  be  omitted 
is  logical,  and  accords  with  equitable  and  correct  princi- 
ples. It  is  fairly  deducible  from  the  authorities,  and  is 
therefore  adopted  as  expressive  of  the  law. 

The  amended  complaint  under  consideration  is  not  care- 
fully constructed.  A  large  portion  of  it  is  devoted  to  the 
enumeration  of  matters  occurring  after  the  institution  of 
the  action,  which,  if  relevant,  should  have  been  brought 
into  the  record  by  supplemental  complaint,  and  not  by 
amendment.  Barker  v.  Prizer,  150  Ind.  4.  Eliminating 
surplusage,  its  material  facts  are :  That  the  Home  Crystal 
Water  Company  is  an  Indiana  corporation;  that  plaintiff 
was  the  owner  of  a  large  majority  of  the  capital  stock  there- 
of before  the  transfer  of  property  referred  to,  and  at  the 
time  of  the  institution  of  the  suit ;  that  the  corporate  pur- 
pose was  to  construct  a  system  of  water-works  in  New  Al- 
bany, and  supply  water  to  the  citizens  of  said  city;  that 
the  corporation  secured  a  contract  with  the  said  city,  em- 
powering it  to  construct  and  maintain  such  system,  a  time 
limit  for  the  construction  thereof  being  contained  therein ; 
that,  failing  to  comply  with  its  undertaking,  said  corpora- 
tion had  abandoned  its  purpose  and  forfeited  its  right  un- 
der such  contract ;  that  prior  to  such  forfeiture  it  had  pur- 
chased a  large  amount  of  iron  pipe.  Before  the  delivery 
thereof  the  price  of  iron  pipe  advanced,  largely  increasing 
the  value  of  the  pipe.  After  such  rise  in  value  the  defend- 
ant Arlund,  who  was  then  president  of  said  company,  "did. 


MAY  TERM,  1903— Vol.  31.  SSS 

-^     -  _  . ^^^_^   -^ .— — -  -M  —I  -  -  ■        -  ~      ~ 

Teyis  v.  Hammersmith. 

for  the  purpose  of  making  a  personal  profit  to  himself,  at 
the  cost  of  said  Home  Crystal  Water  Company,  and  with- 
out the  authority  or  consent  of  the  board  of  directors 
of  said  corporation,  agree  with  the  said  codefendants, 
Gheens,  Bush,  and  Parker,  to  sell  and  transfer  the  said  pipe 
to  them  at  a  price  far  below  the  market  price  of  said  pipe  at 
the  time  of  said  contract  with  his  said  codefendants.  The 
purpose  of  said  arrangement  and  transfer  was  to  transfer 
the  benefit  of  the  contract  which  the  said  company  had  there- 
tofore made  for  such  pipe,  and  thus  enable  Gheens,  Bush, 
and  Parker  to  get  the  advantage  of  the  rise  in  the 
price  of  iron  pipe,  for  which  transfer  a  bonus  or  money 
consideration  was  to  be  paid  by  the  said  Gheens,  Bush, 
and  Parker  to  the  said  Arlund."  Notice  to  the  pur- 
chasers of  the  facts  connected  with  the  transaction  is 
averred  It  is  further  averred  that  upon  the  delivery,  in 
New  Albany,  of  said  pipe,  by  the  manufacturer,  it  was 
stored,  warehouse  receipts  issued  therefor  to  P.  Arlund 
&  Co.,  and  thereafter  from  time  to  time  said  Gheens,  Bush, 
and  Parker,  with  the  connivance  and  assistance  and  con- 
sent of  said  Peter  Arlund,  sold  and  delivered  to  the  pur- 
chasers divers  amounts  of  said  pipe,  from  which  sales  they 
realized  a  sufficient  amount  of  money  to  repay  them  the 
greater  part  of,  and,  as  the  plaintiff  believes,  the  entire 
purchase  price  which  they  had  paid  for  all  said  pipe  to 
the  manufacturer  thereof  under  the  contract  which  said 
water  company  had  with  said  manufacturer;  thus  satisfy- 
ing him  in  full,  and  leaving  a  large  amount  of  pipe  on 
hand  in  New  Albany,  representing  the  profit  on  said  trans- 
action. That  after  the  failure  of  the  enterprise  of  the  water 
company  and  its  forfeiture  of  its  rights  under  the  contract 
with  the  city,  and  long  before  the  institution  of  this  action, 
the  water  companj  ceased  to  maintain  any  office  or  place 
of  business,  and  the  directors  thereof  abandoned  their  of- 
fices as  directors,  and  ceased  entirely  to  hold  directors' 
meetings,  and  had  held  no  such  meetings  for  many  months 
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prior  to  the  institution  of  this  action.  That  plaintiff  knew 
that  fhe  corporation  had  purchased  said  pipe,  and  that  por- 
tions of  it  were  being  sold,  but  that  he  did  not  know  who 
claimed  to  be  the  owner  of  that  part  remaining  in  the  pos- 
session of  the  warehousemen,  and  did  not  know  for  whom 
they  claimed  to  hold  the  same.  He  alleges  the  fact  that 
if  he  had  demanded  of  Arlund,  then  president  of  said  water 
company,  that  a  suit  be  instituted  to  recover  said  pipe  and 
restrain  its  further  disposition,  such  demand  would  be  the 
cause  of  its  being  immediately  shipped  out  of  the  juris- 
diction of  the  court,  and  would  defeat  the  purpose  of  the 
plaintiff  to  recover  or  secure  said  pipe  for  the  benefit  of 
said  corporation.  That  if  a  meeting  of  the  board  of  direct- 
ors could  have  been  gotten  together  for  the  purpose  of  mak- 
ing a  demand  upon  the  board  of  directors  to  institute  such 
action,  this  could  not  have  been  accomplished  without  said 
Arlund  being  notified  of  said  called  meeting  and  of  such 
demand,  because  he  was  then  a  member  of  the  board  of 
directors,  as  well  as  president  of  the  corporation ;  and  that 
if  such  a  meeting  had  been  called,  or  such  a  demand  had 
been  made,  the  effect  would  have  been  that  said  pipe  would 
have  been  shipped  out  of  the  State  of  Indiana  before  any 
action  could  have  been  brought,  and  thereby  the  purpose 
of  the  action  would  have  been  defeated. 

The  action  is  brought  for  the  benefit  of  the  corporation 
and  its  stockholders,  and  judgment  is  asked  for  the  posses- 
sion of  the  pipe,  and,  in  default  thereof,  judgment  for  its 
value  and  for  an  accounting.  The  facts  averred  are  suffi- 
cient to  furnish  foundation  for  an  action  by  the  corpora- 
tion against  Arlund  and  his  co-appellees.  The  law  will 
permit  no  speculation  by  an  officer  at  the  expense  of  and 
to  the  detriment  of  his  corporation.  Wayne  Pike  Co.  v. 
Hammons,  supra;  Cook,  Corp.,  §650. 

The  averment  that  appellant  owned  the  majority  of  the 
stock  of  the  corporation  does  not  strengthen  his  case  in  so 
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far  as  his  right  to  maintain  the  action  is  concerned,  but 
tends  to  weaken  it  By  virtue  of  such  ownership  he  had 
power  to  retrieve  the  wrong  complained  of  within  the  cor- 
poration. Lack  of  time  to  call  and  hold  a  meeting  of  the 
stockholders  is,  however,  sufficient  to  excuse  such  action, 
and  we  think  such  lack  of  time  is  shown  by  this  complaint 
In  its  absence  the  action  can  not  be  maintained.  Dunphy  v. 
Travelers,  etc.,  Assn.,  146  Mass.  495,  16  N.  E.  431 ;  Mora- 
wetz,  Priv.  Corp.  (2d.  ed.),  §§240-242;  Hawes  v.  Oakland, 
104  U.  S.  450,  26  L.  Ed.  827.  That  no  meetings  had  been 
held  by  the  directors  for  some  time,  and  that  the  enterprise 
for  the  prosecution  of  which  the  corporation  had  been  cre- 
ated had  been  abandoned  is  not  in  itself  an  excuse  for  action 
by  other  than  the  corporation.  In  Taylor  v.  Holmes,  127 
F.  S.  489,  8  Sup.  Ct  1192,  32  L.  Ed.  179,  the  date 
of  incorporation  was  1853.  The  decision  was  rendered  in 
May,  1888.  It  was  allied  that  in  1861  the  officers  of  the 
corporation  were  'driven  off  by  the  defendants,  and  that 
thereafter,  by  the  death  and  resignation  of  its  officers  and 
directors  or  the  greater  part  thereof,  it  became  utterly  dis- 
organized and  never  held  any  meetings  of  directors  or  stock- 
holders since  the  year  1862,  so  that  at  the  time  of  the  filing 
of  the  bill  there  was  but  one  director  of  the  corporation 
living  and  surviving,  within  the  knowledge  of  the  complain- 
ants; and  it  is  alleged  that  he,  by  his  acts  and  doing  and 
connections  with  the  defendants  in  and  touching  pretended 
claim  or  claims  adversely  to  the  interest  of  said  corpora- 
tion, and  its  stockholders  and  creditors,  has  rendered  him- 
self incom'petent  to  assert  and  protect  the  [its]  rights." 
The  court  said :  ^^o  effort  was  made  to  call  together  the 
stockholders  to  take  any  action  on  the  part  of  the  company, 
or  to  elect  other  directors,  or  to  obtain  any  united  action 
in  the  assertion  of  the  claims  now  set  up."  The  case  is 
distinguishable  from  the  one  at  bar  in  that  a  reason  is 
shown  absolutely  precluding  such  delay  in  the  institution 
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of  the  action  as  would  be  necessary  to  call  and  hold  a 
stockholders'  meeting  at  which  to  elect  officers  and  directors 
who  could  and  would  act  in  the  premises. 

It  may  further  be  obser\^ed  that  federal  cases,  decided 
since  the  adoption  of  rule  ninety-four,  requiring  a  demand 
to  be  shown  prior  to  the  institution  of  a  stockholder's  suit, 
are  not  controlling  in  this  State,  where  such  requirement 
depends  upon  equitable  principle,  and  not  upon  a  rule  of 
court.  The  restrictive  character  of  such  provisions  do  not 
attach  to  the  equitable  principle.  Miller  v.  Murray,  17 
Colo.  408,  30  Pac.  46.  It  is  well  settled,  however,*  that 
a  nonuser  of  its  franchises  by  a  corporation  in  Indiana 
may  furnish  cause  for  a  judicial  declaration  of  forfeiture, 
but  it  does  not  in  itself  amount  to  forfeiture.  Logan  v. 
Vernon,  etc.,  R.  Co.,  90  Ind,  552. 

It  does  not  follow,  however,  that  the  condition  of  the 
corporation  and  the  attitude  of  its  officers  toward  it  are 
not  to  be  taken  into  account  in  determining  whether  the 
pleading  states  facts  "rendering  it  reasonably  certain  that 
a  suit  by  the  corporation  would  be  impossible.^'  The  num- 
ber of  its  directors  is  not  averred.  No  by-law  or  other  pro- 
vision governing  the  calling  of  directors*  meetings  is 
averred.  The  affirmative  allegations  exclude  other  directors 
than  Arlund  from  participating  in  the  alleged  fraud  at  the 
time  of  its  inception.  They  presumptively  constituted  a 
majority  of  the  board.  Hence  had  a  meeting  of  the  board 
taken  place,  it  would  be  presumed,  in  the  absence  of  qual- 
ifying facts,  that  correct  action  would  have  followed.  To 
excuse  the  failure  to  call  a  meeting  of  the  directors,  appel- 
lant avers,  in  substance,  that  an  attempt  to  do  so  would 
have  resulted  in  giving  warning  to  the  alleged  wrongdoer, 
and  thereby  rendered  any  action  thereafter  taken  futila 
It  is  clear  that  the  mere  error  in  judgment  of  the  directors 
of  a  corporation  is  not  sufficient  to  justify  the  courts  in 
taking  control  of  the  corporate  business  at  the  instance  of 


MAY  TEEM,  1903— Vo?,.  31.  289 

Teris  v.  Hammersmith. 

an  individual  stockholder.  Such  management  may  be  cor- 
rected by  the  selection  of  new  directors  and  otherwise^  but 
in  itself  it  furnishes  no  basis  for  a  stockholder's  suit 
Morawetz,  Priv.  Corp.  (2d  ed.),  §243. 

The  strength  of  appellant's  position  does  not  lie  in  any 
one  f act,  but  in  the  combination  of  them  all.  A  corporation, 
deserted  by  its  directors,  its  purposes  abandoned,  its  sec- 
ondary franchise  forfeited  and  lost  by  a  change  in  the  mar- 
ket, is  in  position  to  realize,  not  only  the  price  it  had  agreed 
to  pay  for  pipe,  of  which  it  can  make  no  use,  but  a  large 
profit  thereon.  Its  president,  a  member  of  the  directory, 
takes  advantage  of  his  official  position,  and  seeks  to  secure 
the  profit  in  the  transaction  for  himself  and  his  associates 
outside  the  corporation.  Unless  immediate  action  is  taken 
the  property  will  be  removed  beyond  the  jurisdiction  of 
the  court 

While  the  complaint  does  not  show  that  the  directors 
had  resigned  their  offices,  it  does  show  that  they  had  ."aban- 
doned*' them,  and  the  condition  stated  could  only  exist  in 
connection  with  indifference  and  inattention  to  their  official 
duties.  It  is  undoubtedly  true  that,  in  order  to  make  an 
efficient  demand  upon  the  directors  for  the  institution  of 
a  suit,  it  would  be  necessary  that  a  meeting  be  held.  A 
demand  made  upon  the  individual  separately  would  not  be 
sufficient.  Junction  R,  Co.  v.  Reeve,  15  Ind.  237;  Alle- 
mong  v.  Simmons^  124  Ind.  199 ;  Cook,  Corporations  (5th 
ed.),  §713a;  Clark  &  Marshall,  Priv.  Corp.,  §677. 

The  larger  share  of  the  loss  suffered  by  the  corporation 
would  in  the  end  fall  upon  the  stockholder  having  the  larger 
interest  In  view  of  the  attitude  assumed  by  Arlund,  pres- 
ident and  member  of  the  board,  and  of  the  condition  to 
which  affairs  had  come,  it  is  not  difficult  to  infer  that  a 
demand  would  have  been  ineffective;  and  the  more  easily 
so  since  before  it  could  be  made,  the  suit  would  have  be- 
come of  no  avail. 
Vol.  81—19 
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In  the  interest  of  fair  dealing,  having  regard  to  the  alle- 
gations which  on  their  face  show  an  indefensible  course 
of  conduct,  giving  to  each  circumstance  its  own  weight  and 
the  added  weight  to  which  it  is  entitled  by  reason  of  its 
connection  with  the  other  circumstances  alleged,  it  is  held 
that  a  virtual  refusal  by  the  governing  authorities  of  the 
corporation  to  bring  the  suit  is  shown. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer  to  the  complaint,  and  for  fur- 
ther proceedings  not  inconsistent  herewith. 


On  Petition  for  Rehearing. 

RoBY,  C.  J. — In  support  of  the  petition  for  a  rehearing 
it  is  earnestly  insisted  that  "this  court  erred  in  holding  that 
appellants  amended  complaint  was  sufficient  upon  demur- 
rer, without  stating  when  the  appellant  acquired  the  stock 
in  his  hands — ^whether  before  or  after  the  alleged  fraud- 
ulent transactions  on  the  part  of  the  Home  Crystal  Water 
Company's  officers."  The  point  stated  was  urged  by  appel- 
lees in  their  original  brief.  It  was  answered  by  appellant 
in  his  reply  brief.  The  amended  complaint  contains  an 
allegation  as  follows:  "Plaintiff  is,  at  the  time  of  the  in- 
stitution of  this  action,  and  for  a  long  time  prior  thereto 
was,  the  owner  of  a  large  amount,  to  wit,  a  large  majority, 
of  the  capital  stock  of  said  corporation,  and  was  the  owner 
of  a  large  amount  of  said  stock  before  any  of  the  alleged 
or  pretended  sales  or  transfers  of  property  hereinafter  re- 
ferred to,  and  herein  complained  of."  It  did  not  become, 
in  view  of  the  foregoing,  necessary  to  decide  the  legal  prop- 
ositions urged  by  appellant. 

It  is  further  asserted  that  appellant's  remedy  was  by 
injunction,  that  no  warrant  existed  for  the  appointment 
of  a  receiver,  and  that  this  court  failed  to  consider  the 
point    The  prayer  of  the  amended  complaint  is  for  judg- 
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ment  for  the  possession  of  the  property,  or  for  its  value, 
and  for  an  accounting.    No  question  involving  the  appoint- 
ment of  a  receiver  is  presented  by  the  demurrer. 
Petition  overruled* 


AvEEY  Manufactuking  Company  v.  Emswelleb. 

[No.  4,445.    Filed  June  16,  1906. 1 

Sales. — Delivery. — The  law  only  requires  such  a  delivery  as  is  con- 
sistent with  the  natxire  and  situation  of  the  thing  sold,  and  with 
the  relations  of  the  parties  to  the  sale.    p.  g9S, 

8AME,-^Thre9hing  Machinery. — Delivery. — ^Where  threshing  machinery 
sold  was  to  be  delivered  at  a  designated  place,  but  by  a  subse- 
quent arrangement  between  the  parties  it  was  agreed  that  the 
machinery  shonld  be  accepted  as  it  stood,  the  buyer  can  not  sac- 
oessfully  defend  an  action  on  the  poichase-money  notes  on  the 
gioTmd  that  the  machinery  had  not  been  delivered  to  the  place 
first  designated,    pp.  £9^-994. 

From  Franklin  Circuit  Court ;  F.  S.  Swifts  Judge. 

Action  by  the  Avery  Manufacturing  Company  against 
William  Emsweller.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

M.  W.  HopkinSy  B.  T.  MacFall  and  (7.  F.  Jone$y  for  ap- 
pellant. 

Wiley,  J. — ^Appellant  sued  appellee  upon  two  notes,  and 
to  foreclose  a  chattel  mortgage  securing  their  payment. 
Upon  issues  being  duly  joined,  the  cause  was  tried  by  the 
court,  resulting  in  a  general  finding  for  appellee. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
the  correctness  of  this  ruling  is  challenged  by  the  assign- 
ment of  errors. 

Under  the  motion  for  a  new  trial,  the  only  question  that 
need  be  considered  is  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding. 
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The  notes  in  suit  were  given  as  an  evidence  of  the  unpaid 
purchase  price  of  an  engine,  separator,  and  threshing  out- 
fit, sold  by  appellant  to  appellee*  This  same  threshing  out- 
fit had  previously  been  sold  by  appellant  to  one  Hinton, 
who  had  given  a  mortgage  to  the  vendor  to  secure  the  pay- 
ment of  the  unpaid  purchase  money.  Hinton  defaulted 
in  the  payment,  and,  by  virtue  of  the  provisions  of  the 
mortgage,  appellant  took  possession  of  the  property,  adver- 
tised it  for  sale,  and  itself  became  the  purchaser.  At  the 
time  of  the  sale,  the  engine  and  separator  were  upon  the 
farm  of  one  McCoy,  in  Bush  county,  where  it  had  been 
left  by  Hinton  at  the  close  of  the  threshing  season  of  1898. 
Appellee  gave  a  written  order  for  the  purchase  of  the  prop- 
erty, and  in  that  order  it  was  provided  that  appellant  was 
to  deliver  it  to  him  at  a  place  designated.  Appellee  de- 
fended below  upon  the  ground  that  appellant  had  failed  to 
deliver  the  separator  according  to  the  terms  of  the  con- 
tract, that  Hinton  had  taken  possession  of  it,  and  that  it 
never  came  into  his  possession.  Appellee  went  to  McCoy's, 
took  actual  possession  of  the  engine,  removed  it  to  his  mill, 
and  used  it  there  till  the  threshing  season  of  1899  began. 
Appellant  claimed,  by  way  of  reply,  that,  though  the  con- 
tract provided  that  the  property  was  to  be  delivered  to  ap- 
pellee at  a  designated  place,  yet  by  a  subsequent  arrange- 
ment it  was  agreed  that  it  should  remain  at  McCoy's,  to 
do  his  threshing,  and  was  to  do  it  before  he  did  any  other 
job.  In  the  correspondence  between  the  parties  it  plainly 
appears  from  the  letters  written  by  appellee  that  he  pur- 
chased the  property  as  it  stood  on  the  McCoy  farm.  When 
he  took  the  engine  away,  to  use  in  his  mill,  he  was  asked 
if  he  was  not  going  to  take  the  separator,  and  he  replied 
that  he  expected  to  leave  it  there, — ^meaning  on  the  McCoy 
farm,  where  it  was.  After  he  brought  the  engine  back  to 
commence  threshing,  and  found  that  Hinton  had  taken  and 
was  using  it,  he  commenced  a  replevin  suit  against  him, 
in  which  he  made  an  affidavit  that  he  owned  and  was  en- 
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titled  to  the  possession  of  it.  He  afterwards  dismissed  the 
replevin  suit,^  on  the  advice  of  an  attorney,  on  the  ground 
that  appellant  should  have  brought  the  action. 

There  is  no  contradiction  in  the  evidence  upon  any  ma- 
terial fact,  and  it  clearly  appears  that  all  the  property  pur- 
chased, and  for  which  the  notes  were  given,  was  delivered 
to  appeUee  according  to  the  agreement,  understanding,  and 
intention  of  the  parties.  The  law  only  requires  such  a 
delivery  as  is  consistent  with  the  nature  and  situation  of 
the  thing  sold,  and  so,  when  the  goods  are  ponderous  or 
bulky,  or  can  not  conveniently  be  delivered  manually,  or 
where  they  are  not  in  the  personal  custody  of  the  seller,  ac- 
tual delivery  is  dispensed  with,  and  symbolical  or  construc- 
tive delivery  wiU  suflSce.  Story,  Sales  (4th  ed.),  §§311- 
311b;  Benjamin,  Sales  (7th  ed.),  §§674-698;  21  Am.  & 
Eng.  Ency.  Law,  550. 

The  law  recognizes  the  fact  that  all  species  of  personal 
property  are  not  capable  of  the  same  kind  of  possession,  and 
requires  only  that  a  purchaser  or  donee  should  take  such 
possession  as  the  character  and  nature  of  the  property  ad- 
mit of.  And  in  the  many  cases  in  which  an  actual  delivery 
of  the  property  sold  is  impossible  or  impracticable  it  is  not 
required,  but  a  constructive  or  formal  delivery  is  deemed 
sufficient.  14  Am.  &  Eng.  Ency.  Law  (2d  ed.),  374,  and 
cases  there  cited. 

Another  nile  relating  to  delivery  is  that,  in  determining 
what  is  necessary  to  constitute  a  sufficient  change  of  pos- 
session, due  regard  must  be  had  to  the  character  of  the 
property,  the  nature  of  the  transaction,  the  position  and 
relations  of  the  parties  to  the  sale,  and  the  intended  use 
of  the  property.  Montgomery  v.  Hunt,  5  Cal.  366;  Lay 
V.  Neville,  25  Cal.  545 ;  Hewett  v.  Griswold,  43  111.  App. 
43 ;  Kipp  V.  Lamoreaux,  81  Mich.  299,  45  N.  W.  1002 } 
Tunell  V.  Larson,  39  Minn.  269,  39  N.  W.  628;  14  Am. 
&  Eng.  Ency.  Law  (2d  ed.),  375. 


292        APPELLATE  COURT  OF  INDIANA, 


Ayery  Mfg.  Co.  v.  Emsweller. 


>■ 


The  notes  in  suit  were  given  as  an  evide'^  j-"  -^at 

purdiase  price  of  an  engine,  separator    '  /"  ^mbs 

fit,  sold  by  appellant  to  appellee.    T^^    f  n  until 

fit  had  previously  been  sold  by  '  /    •  d  at  once 

who  had  given  a  mortgage  to  *'     ^  '  perty  apart 

ment  of  the  unpaid  purch 

in  the  payment,  and,  h  ..■.'  xe  evident  inten- 

mortgage,  appellant  f     ],  .as  sold  to  appellee 

tised  it  for  sale,  p     '"         ^  that  after  the-sale  it  was 
time  of  the  sal'         ^^^linion  and  control.    This  is  em- 
farm  of  onp    ,,.'i<^''' flhat  appellee  did  take  possession  of 
left  by  W  ■'f^^^jfy's,  and  left  the  separator  there  because 
Appeiy  .  r^  ^'^ '  i,^  \ranted  it,  and  where  he  first  intended 
ert^y,'^»^^^iild  have  taken  actual  possession  of  the 
+     ^^  ''^    J  j^moved  it,  as  he  did  the  engine,  if  he  had 
^/*^5    The  parties  agreed  between  themselves  as  to 
^*,  d^    l^  constitute  a  delivery,  and  appellant  did  all 
^b»^     necessary  to  be  done  in  order  to  put  the  property 
^J!piSy  «^^  unconditionally  at  the  disposal  of  appellee. 
^^s^as  sufficient    Mechem,  Sales,  §§1186,  1187;  Steph- 
^K.  Clifford,  137  Pa.  St.  219,  20  Atl.  542,  21  Am.  St. 
fi68;  Pii^^^^'"^  ^'  Matiax,  53  N.  H.  600;  Gray  v.  Davis, 
lO  N.  Y.  285 ;  Phillips  v.  Ocmulgee  Mills,  55  Ga.  633. 
See,  also,  AuUman,  etc.,  Co.  v.  Nilson,  112  Iowa  634,  84 
%  W.  692. 

The  evidence  does  not  support  the  verdict.  Judgment 
reversed,  and  the  court  below  is  directed  to  sustain  appel- 
lant's motion  for  a  new  triaL 
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Ellis,  Administratok,  v.  Baird. 

[No.  4,419.    Filed  June  17,  1908.  ] 

\  'IS  AND  Administrators. — Claims  Against  Decedents '  Estates, — 

—No  error  was  committed  in  the  trial  of  a  claim  against 
t's  estate  for  board  and  care  of  decedent  in  his  last 
^r8S  in  refusing  to  admit  testimony  of  a  witness  as  to  a  state- 
ment made  at  the  time  of  the  purchase  of  groceries  for  the  family, 
claimant  and  her  family  living  at  the  time  with  decedent,  claim- 
ant not  being  present  at  the  time  the  statement  was  made. 
pp.  S96,  S97. 

Same. — Claims  Against  Decedents*  Estates, — Care  of  Decedent. — Etndence, 
— ^In  the  trial  of  a  claim  against  a  decedent's  estate  for  board  and 
care  of  decedent  in  his  last  sickness,  a  verified  claim  of  claim- 
ant's hnsband,  for  the  same  kind  of  services,  and  rendered  at  the 
same  time  as  that  embraced  in  plaintiff's  claim,  was  properly 
excluded,    p.  £97, 

Sake. — Claims  Against  Decedents'  Estates, — Care  of  Decedent, — Evidence, 
— Eefreshing  Memory. — In  the  trial  of  a  claim  against  a  decedent's 
estate,  for  board  and  care  of  decedent,  the  court  erred  in  refusing 
to  permit  a  witness  to  testify  to  the  articles  of  provisions  fur- 
nished by  him  to  decedent  by  refreshing  his  memory  by  reference 
to  plaintiff's  bill.    p.  297. 

Same. — Claims  Against  Decedents'  Estates, — Evidence,  —  Physicians, — 
Cross- Examination. — Wliere  in  the  trial  of  a  claim  against  a  dece- 
dent's estate  a  physician  as  a  witness  for  defendant  testified  that 
he  treated  decedent  during  his  last  sickness,  stating  the  number 
of  times  medicine  was  given  and  who  administered  it,  no  error 
was  committed  in  permitting  plaintiff  to  ask  him,  on  cross-exam- 
ination, for  what  diseases  he  treated  decedent,    pp.  ^97,  S98, 

Same. — Claims  Against  Decedents'  Estates. — Care  of  Decedent, — Evidence. 
— ^Where  in  the  trial  of  a  claim  for  board  and  care  of  decedent  it 
appeared  that  claimant  and  her  family  lived  at  the  home  of 
decedent  at  the  time  of  the  rendition  of  the  services,  the  court 
erred  in  refusing  to  permit  defendant  to  prove  that  plaintiff  said, 
as  she  was  starting  for  the  home  of  decedent,  that  she  would  have 
to  go  there  and  do  the  washing  and  cooking  for  the  old  gentleman, 
and  take  care  of  him,  that  the  old  gentleman  was  to  furnish  the 
provisions  for  her  family,    pp.  298,  299, 

Same. — Claims  Against  Decedenis'  Estates, — Care  of  Decedent, — Contracts. 
— Evidence, — ^Where  the  person  rendering  tlie  services  and  the  per- 
son for  whom  they  are  rendered  are  members  of  a  family  living 
together  as  one  household  and  the  services  appertain  to  such  con- 
dition«  an  implication  of  a  promise  on  the  part  of  the  recipient  to 
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pay  for  the  services  does  not  arise  from  the  mere  rendition  and 
acceptance  thereof,  bnt  the  service  will  be  presomed  to  be  gratn- 
itons;  and,  to  support  a  recoyery  therefor,  the  harden  is  npon  the 
plaintiff  to  show  an  ezxxress  contract  for  compensation,  or  snch 
circumstances  as  manifest  a  reasonable  escpectation  on  his  part  of 
compensation  therefor,  p.  j?9P. 

Prom  Hendricks  Circuit  Court ;  T,  J,  Cofer^  Judge. 

Claim  by  Ella  Baird  against  Eldridge  R.  Ellis,  admin- 
istrator  of  the  estate  of  James  A.  B.  Baird,  deceased. 
From  a  judgment  for  plaintiff,  defendant  appeals.  J2e- 
ventd. 

J.  P.  AUee^  for  appellant. 

6r.  W.  Brill  and  G.  C  Harvey^  for  appellee. 

CoMSTOCK,  p.  J. — Appellee,  plaintifiF  below,  the  wife  of 
W.  H.  n.  Baird,  who  is  a  son  of  James  A.  B.  Baird,  de- 
ceased, filed  her  claim  against  the  estate  of  said  decedent  for 
cooking,  waiting  upon,  nursing,  washing  for,  and  boarding 
decedent,  as  well  as  washing  for  and  boarding  his  two  sons, 
including  loss  of  bed  clotliing  and  other  garments  from 
the  1st  of  September,  1899,  to  the  18th  day  of  October, 
1900,  at  which  time  the  said  decedent  died.  The  cause 
was  put  at  issue  by  general  denial,  and  a  trial  by  jury 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee 
for  $533.33  1-3. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
the  only  error  assigned. 

The  refusal  to  admit  certain  testimony  is  set  out,  with 
other  reasons,  in  the  motion  for  a  new  trial.  An  objection 
to  the  following  question  propounded  by  appellant  to 
Martha  E.  Baird,  a  witness  introduced  by  appellee,  was 
sustained:  "I  will  ask  you  to  state,  Mrs.  Baird,  if  you 
heard  anv  statement  made  to  the  merchant  from  whom  these 
groceries  were  purchased — these  groceries  that  were  used 
there  by  Mrs.  Baird  for  her  family — as  to  whom  these  gro- 
ceries should  be  charged.  You  may  state  what  was  said^  if 
anything,  in  your  presence  on  that  subject"    The  witness 
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had  prcTioDsly  testided  that  she  was  with  Thomas,  a  son 
of  the  deoedoit,  when  certain  groceries  were  poiehased  that 
were  used  in  the  family.  Claimant  was  not  present  In 
this  there  was  no  error. 

Appellant  offered  to  introduce  in  evidence  the  verified 
daim  of  W.  H.  H.  Baird^  husband  of  claimant,  pending 
in  court  against  said  estate,  for  the  same  kind  of  services, 
and  rendered  at  the  same  time  as  those  embraced  in  daim- 
anfs  claiuL    It  was  properly  excluded. 

The  court  refused  to  permit  Oscar  Stanley,  a  witness 
offered  by  the  appellant,  to  testify,  over  the  objection  of 
the  plaintiff,  in  response  to  the  following  question :  "I  will 
ask  vou,  to  refresh  vour  memorv,  to  refer  to  that  bill  and 
tell  the  jury  what  provisions  you  furnished  the  old  man 
Baird  in  the  year  from  September,  1899,  to  the  ISth  day 
of  October,  1900,  and  the  kind  of  goods  and  provisions 
you  furnished,  if  any.*'  The  offer  was  not  to  introduce 
the  bill  in  evidence,  which  would  have  been  improper — 
the  memorandum  not  having  been  made  by  the  witness, 
and  not  being  an  original  entry — but  to  tell  what  provi- 
sions were  furnished  decedent,  after  refreshing  his  mem- 
ory from  looking  at  the  bill.  A  witness  may  refresh  his 
memory  by  any  means  at  hand.  The  court  erred  in  ex- 
eluding  the  question. 

Dr.  Charles  T.  Hope  testified  in  behalf  of  appellant  that 
he  had,  as  a  physician,  treated  the  decedent  during  the 
months  of  August  and  September,  a  part  of  the  time  in 
which  appellee  claimed  for  services.  He  testified  as  to  the 
number  of  times  medicine  was  given  to  the  decedent,  and 
by  whom  the  medicine  was  administered.  Upon  cross-ex- 
amination the  court  permitted  the  following  question: 
''What  ailed  him?"  to  which  he  answered:  "He  suffered 
from  a  complication  of  diseases.  Primary  underlying  dis- 
ease was  a  disease  of  the  heart."  He  also  testified  that 
he  suffered  from  disease  of  the  kidneys  and  from  hernia. 
Also  the  following  question:     "What  did  you  treat  him 
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for,  doctor  ?  Did  you  treat  him  for  all  those  diseases  that 
you  have  described  ?"  To  which  he  answered :  "Yes,  sir, 
I  did."  The  questions  were  objected  to  on  the  grounds 
that  they  were  not  proper  cross-examination,  and  called  for 
matters  that  were  confidential  and  privileged.  There  was 
no  error  in  the  ruling. 

Appellant  offered  to  prove  by  two  witnesses  (Minnie 
Ladowe  and  Eva  Hodson,  competent  witnesses  for  the  ap- 
pellant) that  appellee,  at  the  time  she  was  starting  for  the 
home  of  the  deceased  in  Hendricks  countv,  stated  that  she 
would  have  to  go  there  and  do  the  washing  and  cooking 
for  the  old»  gentleman,  and  take  care  of  the  old  gentleman, 
and  that  the  old  gentleman  was  to  furnish  the  provisions 
for  his  family  and  for  her  family,  and  that  she  intended 
to  do  that  until  she  got  another  place.  In  view  of  the  evi- 
dence showing  the  persons  composing  the  household,  and 
the  manner  in  which  its  affairs  were  conducted,  this  tes- 
timony was  material  and  important.  A  strong  inference 
arises  from  the  facts  proved  that  the  understanding  of  ap- 
pellee of  the  terms  upon  which  she  was  going  to  the  home 
of  her  father-in-law,  attempted  to  be  proved,  was  carried 
out  The  jury  should  have  had  the  benefit  of  the  testi- 
mony. It  was  the  theory  of  the  defense  that  if  there  was 
any  contract,  express  or  implied,  it  was  that  the  husband 
of  appellee  or  the  husband  of  appellee  and  the  appellee, 
were  to  take  care  of  the  decedent  for  the  home  and  provi- 
sions furnished.  The  evidence  shows  that  Ella  Baird,  ap- 
pellee, is  the  wife  of  W.  II.  H.  Baird,  a  son  of  the  dece- 
dent; that  the  decedent,  his  two  sons,  Albert  and  Thomas, 
the  claimant  and  her  husband  and  their  three  children,  oc- 
cupied the  house  of  tlie  decedent — ^lived  and  ate  together 
as  one  household  and  one  family — ^from  the  1st  of  Sep-, 
tember,  1899,  to  the  18th  day  of  October,  1900,  on  which 
date  decedent  died.  The  vegetables  that  were  used  on  the 
table  came  from  the  decedent's  garden ;  the  milk  and  butter 
from  his  cows;  the  meat  and  lard  from  his  hogs;  the  fruit 
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from  his  orchard-  The  decedent  furnished  flour,  sugar, 
and  coffee  for  the  use  of  the  familv.  It  is  in  evidence, 
not  contradicted,  that  the  appellee  statotl  that  decedent  fur- 
nished the  provisions.  The  washing  for  the  entire  family 
was  done  in  the  same  tubs  at  the  same  time,  the  husband 
assisting  his  wife.  The  evidence  shows  that  they  were  all 
living  together  as  one  family.  Appellee  and  her  husband 
each  testified  that  there  was  no  contract  between  decedent 
and  appellee.  The  care  and  attention  given  the  decedent 
was  given  by  his  sons,  including  the  husband  of  the  appel- 
lee, and  the  appellee. 

''Where  the  person  rendering  services  and  the  person  for 
whom  they  are  rendered  are  members  of  a  family  living 
tc^ther  as  one  household,  and  the  service  appertains  to 
such  condition,  an  implication  of  a  promise  on  the  part  of 
the  recipient  to  pay  for  the  sen-ices  does  not  arise  from 
the  mere  rendition  and  acceptance  thereof,  but  the  ser\'ice 
will  be  presumed  to  be  gratuitous ;  and,  to  support  a  recov- 
ery therefor,  the  burden  will  be  upon  the  plaintiff,  who 
rendered  the  sen^ices,  to  show  an  express  contract  for  com- 
pensation or  such  circumstances  of  the  services  as  manifest 
a  reasonable  expectation  on  his  part  of  compensation 
therefor." 

We  have  considered  the  questions  in  the  order  in  which 
they  have  been  argued.  Numerous  other  alleged  errors 
are  discussed,  but  the  questions  thus  presented  may  not 
arise  upon  a  second  trial,  and  they  are  not,  therefore,  con- 
sidered. 

The  judgment  is  reversed,  with  instruction  to  sustain 
appellant'ft  motion  for  a  new  trial. 
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Notes  Carriage  Company  v.  Robsiks. 

[No.  4,402.    Filed  June  17,  1903.] 

Pleading. — Verdia  in  Ercess  of  Demand. — Presttrnption  en  Appeal, — 
Where  the  verdict  returned  was  for  an  amount  in  excess  of  that 
demanded  in  the  complaint,  and  there  was  evidenoe  sostaining 
the  Terdict,  the  demand  made  in  the  pleading  will  be  deemed,  on 
appeal,  to  have  been  amended  to  meet  the  amount  of  damages 
proved  and  found  in  favor  of  the  plaintiff,   pp.  SOO,  SOI, 

Sams. — Verdici  in  Ercess  of  Demand. — AVir  Trial. — ^That  the  verdict  is 
for  an  amount  in  excess  of  the  demand  in  the  complaint  can  not 
be  presented  by  motion  for  new  trial,  where  the  facts  stated  and 
the  evidence  entitle  the  plaintiff  to  recover  the  amnnnt  foond. 
p.  SOU 

From  Elkhart  Circuit  Court ;  J.  D.  FerraUj  Judge. 

Action  by  Ollie  B.  Robbins  against  tbe  Noyes  Carriage 
Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

J.  S.  Dodge  and  J.  S.  Dodge^  Jr.j  for  appellant, 
jff.  C  Dodgey  for  appellee. 

Robinson,  C.  J. — Appellee's  complaint  avers  that  the 
"defendant  is  indebted  to  him  in  the  sum  of  $238.91  for 
work  and  labor  done  and  performed  by  plaintiff  for  said  de- 
fendant under  a  special  agreement  to  and  with  said  defend- 
ant, a  bill  of  particulars  of  which  work  and  labor  done  is 
filed  herewith,  made  a  part  hereof,  and  marked  exhibit  A," 
and  that  the  same  is  due  and  unpaid.  Appellee  asked  judg- 
ment for  $238.91  and  "all  other  proper  relief."  The  com- 
plaint was  filed  May  31,  1901,  and  on  January- 13,  1902, 
a  jury  gave  appellee  a  verdict  for  $258.08. 

The  complaint  is  questioned  by  an  assignment  of  error. 
The  exhibit  filed  with  the  complaint  is  simply  a  memoran- 
dum of  a  certain  number  of  hours'  work.  It  does  not  state 
for  whom  the  work  was  done,  what  the  wages  per  hour 
were,  or  that  anvthing  is  due  appellee  from  anyone.  It 
furnishes  no  aid  whatever  in  construing  the  complaint. 
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But  ire  think  the  complaint  when  qnestioneil  first  on  ap- 
peal,  is  sufficient  to  show  that  appellant  is  indebted  to  ap- 
pellee in  a  certain  sum,  which  appellant  agreed  to  pay 
appellee  for  work  and  labor.  The  complaint  does  not  nec- 
essarily count  on  a  special  contract,  requiring  that  appellee 
should  show  that  there  had  been  a  compliance  with  the 
contract  on  his  part.  The  complaint  avers  that  the  amount 
due  appellee  is  $238.01,  and  asks  judgment  for  that 
amount.    The  jury  returned  a  verdict  for  $25S.0S. 

There  is  evidence  in  the  record  to  authorize  the  jury  to 
find  that  appellant  was  indebted  to  appellee,  for  work  and 
labor,  a  certain  sum,  which,  with  interest  to  the  date  of 
the  verdict,  is  the  amount  allowed  by  them.  It  has  been 
held  that  in  such  a  case  the  demand  made  in  the  pleading 
will  be  deemed  to  have  been  amended  to  meet  the  amount 
of  damages  proved  and  found  in  favor  of  the  appellee. 
City  of  Decatur  v.  Grand  Sapids,  etc.,  i?.  Co,,  146  Tnd. 
577;  Kettry  v.  Thumma,  9  Ind.  App.  498;  ^Y1lite  v.  Stelh 
wagon,  54  Tnd.  186;  Webb  v.  Thompson,  23  Ind.  428.  In 
the  case  at  bar  this  question  is  sought  to  be  raised  as  a 
cause  for  a  new  trial,  and  it  has  been  held  that  tlie  mere 
fact  that  the  verdict  is  for  an  amount  in  excess  of  that 
asked  in  the  complaint  can  not  be  assigned  as  a  cause  for 
a  new  trial,  in  any  form,  in  case  the  facts  stated  and  the 
evidence  entitle  the  party  to  recover  the  amount  found. 
McKinney  v.  State,  ex  reh,  117  Ind.  26. 

Appellant's  counsel  argue  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  The  evidence  is  conflicting, 
but  as  there  is  evidence  to  authorize  the  verdict  returned 
we  can  not  disturb  the  conclusion  reached  by  the  jury. 

Judgment  affirmed. 


302        APPELLATE  COURT  OF  IXDIAXA, 

Halstead  v.  Ck)eii. 


Halstead  V.  CoEN,  Administratrix,  et  al. 

[No.  4,460.     Filed  Jnne  18,  1903.] 

Wnxs. — Cotigtruction, — Vested  Estates. — Restraint  Upon  Alienation, — 
Where  a  testator  provided  in  his  will  t]iat  his  real  estate  should  he 
preserved  unsold  nntil  his  jonngest  child  should  arrive  at  the  age 
of  twenty-one  years  and  until  the  end  of  that  i>eriod  neither  of  his 
devisees  shoold  have  any  power  to  convey  any  i>ortion  thereof, 
and  that  the  fee  in  the  land  was  not  conveyed  hy  such  will  so  as 
to  vest  the  title  in  the  devisees  named  nntil  the  youngest  child 
should  arrive  at  the  age  of  twenty-one  years,  and  at  such  time 
two- thirds  in  value  thereof  should  pass  in  fee  to  his  children 
named,  share  and  share  alike,  and  one- third  to  his  wife,  during 
her  natural  life,  and  at  her  death  to  be  partitioned  among  his 
children  in  the  same  manner  as  the  two-thirds  thereof,  the  fee  in 
the  lands,  subject  to  the  life  estate  of  the  widow,  vested  in  the 
children  at  the  death  of  testator,  the  limiting  words  constituting 
a  restraint  uix>n  its  alienation  or  partition  until  the  youngest 
living  devisee  reached  the  age  of  twenty -one  years,    pp.  SOS-305, 

Pleading. — Parties. — Demurrer. — A  complaint,  to  withstand  a  de- 
murrer for  want  of  sufficient  facts,  must  st^te  a  good  cause  of 
action  in  favor  of  all  the  plaintiffs  who  have  joined  in  bringing 
the  action,    p.  SOS, 

Parties. — Life  Estates. — Landlord  and  Tenant. — Action  for  Waste. — 
Testator  by  the  terms  of  his  will  gave  two-thirds  of  his  lands  to 
his  children  and  one-third  to  his  wife,  during  her  life,  and 
directed  that  no  estate  vest  until  his  youngest  child  should  arrive 
at  twenty-one  years  of  age  and  no  {uurtition  should  be  made 
thereof  until  such  time,  giving  his  executor  authority  to  lease  the 
lands  and  collect  the  rents.  Held,  that  the  widow  as  administra- 
trix with  the  will  annexed,  and  as  a  devisee  under  the  will,  and 
the  children  of  testator  as  devisees,  were  proper  parties  plaintiff 
in  an  action  against  the  lessee  of  the  lands  for  damages  to  the 
land  and  to  enjoin  the  lessee  from  cutting  and  selling  timber  from 
the  land.    pp.  S0SS07. 

Eyidenoe. — Compromise  and  Settlement. — Landlord  and  Tenant. — ^A  let- 
ter written  by  defendant  to  plaintiff  with  a  view  of  settling  the 
controversy  between  them  in  regard  to  the  removal  of  timber  from 
land  held  by  defendant  under  a  lease,  that  the  matter  could  be 
fixed  up,  and  that  as  soon  as  defendant  could  procure  an  itemized 
list  of  the  wood  sold  he  would  show  same  to  plaintiff  and  i)ay 
over  all  of  the  money  received  for  the  wood,  was  improperly  ad- 
mitted in  evidence  in  an  action  by  lessor  against  the  lessee  for 
waste,    pp.  S07,  SOS. 
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From  Jasper  Circuit  Court ;  •/.  S.  Lairj/y  Special  Judge. 

Action  by  Clara  Coen,  adrainistratrix  of  the  estate  of 
Madison  Makeever,  deceased,  and  others,  against  Ever- 
ett Halstead.  From  a  judgment  for  plaintifis,  defendant 
appeals.    Reversed. 

Frank  Foltz,  C.  G.  Spitler,  H.  R.  Kurrie,  C.  W.  Hartley 
and  J.  J,  Hunty  for  appellant. 

F.  P.  Honariy  B.  F.  Ferguson  and  J.  E.  Wilson,  for  ap- 
pellees. 

Robinson,  C.  J. — ^Madison  Makeever  died  the  owner  of 
certain  lands  and  by  his  will  made  the  following  provi- 
sions: "Item  1.  I  direct  that  all  my  real  estate  shall  be 
preserved  unsold  until  my  youngost  cliild  shall  arrive  at  the 
age  of  twenty-one  years,  and  until  the  end  of  that  period 
neither  of  my  devisees  hereinafter  named  shall  have  anj 
power  or  authority  to  convey  any  portion  of  said  real  estate, 
with  the  privilege  of  partition.  The  fee  in  said  land  is  not 
conveyed  by  this  will  so  as  to  vest  the  title  in  the  devisees 
until  the  youngest  living  devisee  named  herein  shall  have 
arrived  at  the  age  of  twenty-one  years.  Item  2.  I  further 
direct  that  when  the  youngest  legatee  hereinafter  named 
shall  arrive  at  the  age  of  twenty-one  years  the  real  estate 
owned  by  me  at  the  time  of  my  death  shall  be  partitioned 
as  follows:  Two-thirds  in  value  shall  pass  in  fee  to  my 
children  hereinafter  named  in  item  three  of  said  will  and 
their  descendants.  Each  of  said  children  in  person  or  by 
their  children  shall  share  and  share  alike  in  such  division 
of  the  two-thirds  of  such  real  estate.  The  one-third  in  value 
of  such  real  estate  as  I  may  own  at  my  death,  when  the 
youngest  legatee  named  in  this  will  shall  have  arrived  at 
the  age  of  twenty-one  years,  shall  vest  in  my  wife,  Clara 
Makeever,  during  her  natural  life,  and  at  her  death  the 
same  shall  be  partitioned  in  the  same  manner  as  provided 
for  the  two-thirds  aforesaid.  Item  3.  The  rents  and  profits 
of  the  real  estate  derived  in  items  one  and  two  of  this  will 
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shall  be  collected  and  divided  by  my  executor  hereinafter 
named  as  follows :  Each  year  from  the  time  of  my  death 
imtil  the  youngest  living  devisee  named  herein  shall  have 
arrived  at  the  age  of  twenty-one  years.  Said  executor  shall 
pay  to  my  wife,  Clara  Makeever,  two-fifths  thereof  and 
the  remaining  three-fifths  to  be  divided  equally  between 
my  following  named  children,"  etc.  The  remaining  part 
of  the  will  contains  certain  bequests  of  personalty,  gives 
directions  to  the  executor  as  to  the  disposition  to  be  made 
of  the  personal  property,  and  authorizes  him  "to  take  pos- 
session and  rent  the  real  estate  of  which  I  may  die  pos- 
sessed." 

Clara  Coen,  as  administratrix  with  the  will  annexed, 
leased  the  lands  of  which  the  testator  died  seized  to  appel- 
lant, who  entered  into  possession.  The  lease  provided, 
among  other  things,  that  the  lessee  would  not  cut,  injure, 
or  remove,  nor  permit  to  be  cut,  injured,  or  removed,  any 
tree,  timber,  or  wood  whatever,  existing  on  the  leased  land, 
without  the  written  order  of  the  lessor,  and  that  he  would 
protect  the  same  from  trespass,  and  as  far  as  within  his 
knowledge  inform  the  lessor  immediately  of  all  such  acts. 
Appellant  having  cut,  as  alleged,  and  appropriated  to  his 
own  use  a  quantity  of  the  growing  timber  consisting  of  cord- 
wood,  posts  and  sawlogs,  this  suit  was  brought  by  Clara 
Coen,  administratrix,  the  children  of  the  testator,  and 
Clara  Coen  as  a  devisee  under  the  will,  for  damages,  and 
for  an  injunction  to  restrain  appellant,  whom  it  is  averred 
is  insolvent^  from  further  cutting  and  selling  the  timber. 
The  amended  complaint  is  in  one  paragraph.  Copies  of  the 
lease  and  of  the  will  of  Madison  Makeever  are  filed  with 
and  made  part  of  the  complaint. 

Under  the  rule  that  the  law  will  construe  the  terms  of  a 
will  as  creating  a  vested  estate,  if  possible  (Amos  v.  Amos, 
117  Ind.  37;  Davidson  v.  Bates,  111  Ind.  391;  Davidson 
V.  Koehler,  76  Ind.  398;  Harris  v.  Carpenter,  109  Ind. 
540;  Heilman  v.  Heilman,  129  Ind.  59),  the  will  in  ques- 
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tion  vests  the  fee  in  the  lands  in  the  children  subject  to 
a  life  estate  in  one-third  in  the  widow.  While  the  testator 
does  say  that  the  fee  is  not  conveyed  by  the  will  so  as  to 
vest  the  title  in  the  devisees  until  the  youngest  living  devisee 
is  twenty-one  years  of  age,  yet,  from  the  whole  instrument, 
it  was  manifestly  the  intention  of  the  testator  to  prevent 
the  disposition  or  partition  of  the  lands  imtil  the  time 
mentioned.  Fntil  that  time,  he  eiqpressly  provided  the 
manner  in  which  the  rents  and  profits  should  be  paid  to 
the  devisees  named  in  the  wilL  Evidently  it  was  his  in- 
tention to  have  the  land  kept  in  one  body  until  that  time, 
and  the  limiting  words  used  should  be  construed  as  a  re- 
straint upon  its  alienation  or  partition  until  the  youngest 
living  devisee  reached  the  age  of  twenty-one  years. 

The  action  is  brought  by  Clara  Coen  as  a  devisee  under 
the  will,  by  Clara  Coen  as  administratrix  with  the  will 
annexed,  and  the  children  of  the  testator  as  devisees  under 
the  will.  It  is  first  argued  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained  because  the  pleading  does 
not  state  a  cause  of  action  either  in  Clara  Coen  in  her 
individual  capacity  or  in  her  as  administratrix.  It  is  well 
settled  that,  under  a  demurrer  stating  for  cause  the  want 
of  sufficient  facts,  a  party  may  take  advantage  of  want  of 
sufficient  facts  as  to  any  one  of  the  plaintiffs.  To  with- 
stand a  demurrer  the  complaint  must  state  a  good  cause 
of  action  in  favor  of  all  the  plaintiffs  who  have  joined  in 
bringing  the  action.  Brown  v.  Critchell,  110  Ind.  31 ;  Hy- 
att V.  Cochran,  85  Ind.  231 ;  Holzman  v.  Hibhen,  100  Ind. 
338;  Berkshire  v.  Shultz,  25  Ind.  523;  Louisville,  etc., 
R.  Co.  V.  Lohges,  6  Ind.  App.  288;  Steinke  v.  Bentley, 
6  Ind.  App.  663. 

The  will  vested  a  naked  power  in  the  executor,  not  coup- 
led with  an  interest  The  executor,  the  administrator 
with  the  will  annexed,  was  given  possession  of  the  land 
for  a  time,  with  power  to  rent,  and  coUect  the  rents  and 
Vol.  81—20 
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profits,  and  distribute  the  same  in  a  certain  manner.  Ordi- 
narily an  administrator  has  no  rights,  as  such,  in  the  land 
of  his  decedent,  who  has  left  heirs  or  devisees,  except  to 
subject  the  land  to  the  payment  of  his  decedent's  debts. 
But  in  the  case  at  bar  the  administratrix  was  carrying  out 
the  terms  of  the  will.  It  is  not  questioned  that  she  had 
the  right,  by  the  terms  of  the  will,  to  make  the  lease.  Hav- 
ing taken  possession  under  the  will,  she  was  required  to 
protect  and  care  for  the  estate,  and  would  necessarily  have 
the  right  to  exact  of  a  lessee  reasonable  conditions  in  that 
regard.  If  she  leased  the  land,  and  permitted  her  lessee 
to  commit  waste,  she  would  be  liable,  for  the  same  reasons 
that  make  a  tenant  for  life  or  for  years  liable  for  waste, 
by  whomsoever  committed.  See  Wood  v.  Oriffin,  46  N.  H. 
230;  Wade  v.  Malloy,  16  Hun  226;  Porch  v.  Fries,  18' 
N.  J.  Eq.  204;  Stetson  v.  Day,  51  Me.  434;  Beers  v. 
Beers,  21  Mich.  464;  Cargill  v.  Bewail]  19  Me.  288. 

Moreover,  the  administratrix,  with  the  power  conferred 
by  the  will,  occupies  a  position  in  the  nature  of  a  trustee. 
She  is  entitled  to  the  possession  of  the  lands,  and  author- 
ized to  collect  the  rents  and  profits,  and,  together  with 
the  beneficiaries  named  in  the  will,  represents  the  whole 
estate  in  the  lands.  Although  the  estate  she  represents 
might  not,  as  such,  have  any  interest  in  the  damages  re- 
covered, yet  she  has  an  interest  in  restraining  the  lessee 
from  committing  further  waste  by  cutting  the  growing  tim- 
ber from  the  premises  which  the  will  placed  in  her  pos- 
session. See  Lilly  v.  Dunn,  96  Ind.  220,  224;  Binker  v. 
Bissell,  90  Ind.  375;  §§252,  263  Bums  1901;  Perry, 
Trusts  (4th  ed.),  §§8T3,  874,  881;  Hill,  Trustees  (4th 
Am.  ed.),  *544,  *545. 

Clara  Coen  was  properly  joined  as  plaintiflF  in  her  own 
right.  She  has  a  life  estate  in  the  undivided  one-third  of 
the  land.  She  is  directly  interested  in  preventing  a  deteri- 
oration of  the  estate.  She,  having  an  undivided  interest 
in  the  whole  estate,  has  a  more  or  less  valuable  individwal 
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interest  as  the  value  of  the  whole  estate  is  increased  or  di- 
minished. Under  the  facts  averred,  she  is  a  proper  party 
plaintiff  in  an  action  to  prevent  further  waste.  The  de- 
murrer to  the  complaint  for  want  of  sufficient  facts  was 
properly  overruled. 

The  court  submitted  certain  questions  of  fact  to  a  jury, 
but  afterwards  made  a  special  finding  of  the  facts,  with 
conclusions  of  law,  upon  which  the  judgment  and  decree 
are  based.  The  court,  as  it  might  do,  disregarded  some  of 
the  July's  findings.  In  such  cases,  even  if  the  jury  had 
been  misled  by  certain  evidence  introduced  over  appellant's 
objection,  the  error,  if  any,  would  not  be  prejudicial  to 
appellant 

There  is  evidence  that  the  parties  had  some  negotiations 
with  a  view  of  settling  the  matter  in  controversy,  and  that 
afterwards  appellant  addressed  a  letter  to  appellee  Coen, 
stating:  "I  am  certain  we  can  fix  up  the  wood  deal  satis- 
factory. What  I  am  waiting  on  is  this:  I  must  see  the 
man  that  bought  the  posts  in  Goodland,  and  all  parties  that 
purchased  wood  of  me,  and  get  a  correct  itemized  list  of  alL 
I  am  willing  to  show  you  everything  complete,  and  give  you 
all  the  money  I  received  for  the  wood  and  receive  no  pay 
for  my  time.  The  facts  are  that  I  never  received  very 
much  for  the  wood."  This  letter  was  manifestlv  written 
for  the  purpose  of  bringing  about  an  adjustment  of  the 
differences  between  the  parties  and  avoid  litigation.  It 
contains  no  admission  of  any  independent  fact,  but  if  what 
it  contains  about  a  settlement  of  matters  in  controversv 
between  the  parties  be  eliminated  there  is  nothing  left. 
*'An  offer,  concession,  or  admission,"  said  the  court  in 
Wilt  V.  Bird,  7  Blackf.  258,  "made  in  the  course  of  an 
ineffectual  treaty  of  compromise,  and  constituting,  in  it- 
self, the  point  yielded  for  the  sake  of  peace,  and  not  be- 
cause it  was  just  or  true,  is  not  competent  evidence  against 
the  party  making  it ;  but  the  law  is  otherwise  with  regard 
to  an  independent  fact  admitted  to  be  true,  but  not  con- 
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stituting  such  yielded  point."  It  was  error  to  admit  this 
letter  in  evidence.  See  Cates  v.  Kellogg,  9  Ind.  506 ;  Bin- 
ford  V.  Young,  115  Ind.  174;  Louisville,  etc.,  R.  Co.  v-. 
Wright,  115  Ind.  378,  7  Am.  St.  432 ;  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.,  93  U.  S.  527,  23  L.  Ed.  868 ; 
Dailey  v.  Coons,  64  Ind.  545. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Chicago,  Indianapolis  &  Louisville  Railway 
Company  et  al.  t;.  Martin,  Administratrix. 

[No.  4,026.    Filed  December  10»  1902.    Rehearing  denied  April  7, 

1903.    Transfer  denied  June  19,  1908.  ] 

Pleading.  — Proof. — Negligeiice.  —  Joint  Action.  —  Variance.  —  Plaintiff 
alleging  joint  negligence  in  an  action  against  a  railroad  company 
and  a  stone  company  is  not  bonnd  to  proof  of  joint  management, 
the  right  of  recoTery  in  such  case  being  regulated  by  the  proof, 
and  not  by  allegations  of  the  complaint,   p.  SIS. 

Nboligenob. — Railroads. — Jumping  Off  Car  to  Avoid  Apprehended  Dan- 
get. — Sudden  Peril. — Contributory  Negligence. — ^Decedent  was  scab- 
bling  stone  on  a  car  standing  on  a  side-track  on  a  down  grade. 
The  car  was  struck  by  a  cut  of  cars  and  started  down  the  incline, 
and  decedent  jumped  and  fell  ui)on  loose  spalls,  or  stones,  and  slid 
down  under  the  wheels  of  the  car  and  was  killed.  The  other  em- 
ployes jumped  in  the  other  direction  and  were  not  injured.  It 
appeared  that  no  injury  would  have  happened  if  decedent  had 
remained  on  the  car,  and  that  the  rate  of  speed  at  which  the 
train  was  moving  was  not  so  great  as  to  preclude  him  from 
alighting  safely  had  he  jumped  in  the  opposite  direction.  Held, 
the  finding  of  the  jury  that  decedent  was  free  from  contributory 
fault  was  not  erroneous,    p.  SIS. 

Master  and  Servant. — Assumption  of  Risk. — ^Deoedent  was  directed 
to  work  at  scabbling  stone  on  a  car  standing  on  a  side-track  on 
an  incline,  and,  in  making  up  a  train,  the  car  was  started  down 
the  track,  and  decedent  jum];)ed  and  was  killed.  It  appeared 
that  the  wheels  of  the  car  were  not  blocked  as  they  should  have 
been  when  left  standing  in  such  position.  Held,  that  the  duty  of 
decedent  was  a  question  of  fact,  and  it  can  not  be  declared  as  a 
matter  of  law  that  it  was  his  duty  to  examine  the  wheels  and 
ascertain  whether  they  were  properly  blocked,    p.  SI4. 
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Master  and  Sebvant. — AtmrnpHon  of  Risk. — Knowledge. — Mere 
knowledge  of  the  ezistenoe  of  the  risk  does  not  in  all  cases  raise 
the  presumption  that  the  servant  has  agreed  to  assume  it. 
p.  314* 

Neoliqbnoe. — ProximaU  Oatise. — Wfien  Qu£sHon  for  Jtiry.— Where 
the  facts  are  undisputed  and  but  one  conclusion  can  reasonably 
be  drawn,  their  effect  is  to  be  determined  as  a  matter  of  law  hy 
the  court  in  the  same  manner  as  other  issues  between  the  parties; 
but  where  the  inferential  facts  to  be  drawn  from  the  main  facts 
are  in  dispute,  and  there  is  room  for  different  inferences  among 
reasonable  men,  the  question  of  proximate  cause  is  for  the  deter- 
mination of  the  jury.    pp.  S15,  S16. 

Same. — Proximate  Cause. — ^To  justify  the  court  in  setting  aside  a 
Terdict  for  plaintiff  on  the  ground  that  defendant's  negligence 
was  not  the  proximate  cause  of  the  injury,  the  absence  of  con- 
nection must  be  substantial,  not  merely  fanciful,    p.  316. 

Same. — Proximate  Oause. — Nearness  in  Point  of  Time. — Other  Causes 
Operating  Conjointly.— The  fact  that  a  negligent  act  was  nearest  in 
iwint  of  time  does  not  of  necessity  make  it  the  efficient  cause  of 
the  accident,  nor  is  it  a  defense  that  some  other  cause  operated 
conjointly  with  the  negligent  act  complained  of.    p.  317» 

Same. — XtcmM«.— Plaintiff's  decedent  who  was  employed  by  a  stone 
company  to  dress  stone  while  working  on  stone  loaded  on  cars 
standing  on  a  descending  side-track  was  killed  by  the  car  starting 
down  the  incline.  The  only  act  of  negligence  proved  against  the 
railroad  company  was  its  failure  to  chock  or  block  the  wheels  of 
the  car.  Decedent  was  not  in  the  employ  of  the  railroad  com- 
IMny,  and  the  railroad  company  had  no  interest  in  the  stono 
quarry.  Held,  that  decedent  was  a  mere  licensee  of  the  railroad 
company  and  that  defendant  railroad  company  was  not  liable  in 
damages  for  the  injury  resulting  in  his  death,    pp.  319,  320. 

From  Greene  Circuit  Court ;   W.  W,  Moffett^  Judge. 

Action  by  Marilda  Martin,  administratrix  of  the 
estate  of  John  K.  Martin,  deceased,  against  the  Chicago, 
Indianapolis  k  Louisville  Railway  Company  and  the 
Perry-Mathews-Buskirk  Stone  Company.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Reversed  as  to  the 
railroad  company-  and  affirmed  a^  to  the  stone  company. 

E.  C.  Field,  W.  S.  Kinnan,  W.  V.  Moffett,  H.  R.  Kurrie, 
H.  C.  Duncan,  I.  C.  Batman,  C.  JE.  Davis  and  E.  E. 
Stevenson,  for  appellants. 

S.  B.  Lowe,  J.  R.  East  and  R.  H.  East,  for  appellee. 
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RoBY,  C.  J. — Marilda  Martin,  administratrix  of  the  es- 
tate of  John  R.  Martin,  deceased,  filed  her  complaint  in 
the  Greene  Circuit  Court  against  the  Chicago,  Indianapolis 
&  Louisville  Railway  Company  and  the  Perry-Mathews- 
Buskirk  Stone  Company,  averring  therein  that  her  dece- 
dent's death  was  caused  by  the  negligence  of  the  defendants, 
whereby  his  next  of  kin  were  damaged  in  the  sum  of  $10,- 
000,  for  which  she  asked  judgment.  A  general  verdict 
was  returned  against  both  defendants  for  $4,000,  together 
with  answers  to  interrogatories.  A  motion  for  judgment 
notwithstanding  the  general  verdict  and  for  a  new  trial 
was  made  by  each  defendant  and  overruled  by  the  court 
Judgment  was  rendered  upon  the  general  verdict,  from 
which  this  appeal  is  taken,  and  errors  separately  assigned 
calling  in  question  the  action  of  the  court  in  ruling  upon 
said  motions. 

The  jury  were  carefully  instructed  upon  the  theory  that 
the  duty  of  the  appellant  stone  company  toward  decedent 
was  that  of  a  master  to  its  servant,  and  that  the  duty  of 
the  appellant  railway  company  toward  him  was  to  exercise 
due  care  in  view  of  the  known  conditions.  The  evidence 
establishes  without  conflict  that  the  appellant  stone  com- 
pany at  the  time  of  decedent's  death  was  operating  a  stone 
quarry;  that  he  was  in  its  employment,  being  engaged  in 
scabbling  stone  (trimming  rough  blocks  of  stone  with  a 
pick,  or  chisel,  preparatory  to  finer  dressing).  He  was  un- 
der no  contract  relation  with  the  appellant  railway  com- 
pany, and  it  had  no  interest  in  the  stone  quarry  or  its  oper- 
ation;  its  connection  therewith  being  confined  to  the  trans- 
portation, as  a  common  carrier,  of  stone  from  the  quarry 
to  various  points,  as  directed  by  the  stone  company.  It 
owned  and  operated  certain  switch  tracks  in  the  quarry, 
connected  with  its  main  line  of  railroad  by  a  main  switch, 
which  was  about  three-quarters  of  a  mile  long.  It  operated 
trains  to  and  from  its  main  line,  employing  its  own  men 
and  having  exclusive  control  over  them.     On  the  morning 
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of  the  accident  the  employes  of  the  railway  company  had 
taken  out  two  cuts  of  four  cars  each  from  the  switch 
tracks,  and  placed  them,  coupled  together,  temporarily  on 
the  main  switch  track,  for  the  purpose  of  making  up  a  train 
for  out  shipment.  The  main  switch  on  which  they  were 
placed  stood  on  a  steep  down  grade.  The  eight  cars  thus 
placed  were  equipped  with  good  brakes  which  were  firmly 
set  by  the  employes  of  the  railway  company  when  the  cars 
were  placed  on  the  track.  These  employes,  or  trainmen, 
then  ran  their  locomotive  from  the  main  switch  track  to  one 
of  the  other  side-tracks,  gathered  up  a  cut  of  four  more  cars, 
and  backed  them  down  to  the  main  switch,  to  be  coupled 
to  the  eight  already  standing  there.  The  locomotive  was 
moved  down,  to  make  this  last  coupling,  at  an  estimated 
speed  of  one  and  one-quarter  miles  per  hour,  and  as  it  ap- 
proached the  eight  cars  already  on  the  main  switch  the 
bell  thereon  was  rung.  Further  notice  of  its  approach  was 
given  by  calling  "Heads  up,"  which  was  a  term  used  to 
convey  warning  of  its  approach.  The  cars  between  which 
the  coupling  was  attempted  were  new  cars,  equipped  with 
"Trojan  couplers,"  such  as  are  in  general  use.  The  coup- 
lers were  in  good  repair,  and  ^ere  properly  adjusted  by  the 
brakeman.  Had  the  coupling  been  made,  tliere  would  have 
been  no  danger  of  the  cars  moving  down  the  steep  grade. 
The  coupling,  for  some  reason  not  shown,  failed  to  make, 
and  the  eight  cars  ran  down  the  grade ;  starting  very  slowly, 
but  moving  constantly  with  accelerated  speed.  It  is  shown 
that  a  number  of  men,  including  decedent,  employed  by  the 
stone  company,  had  come  over  from  other  tracks  where  they 
had  been  scabbling  stone,  in  order  to  finish  some  uncom- 
pleted scabbling  on  the  stone  loaded  upon  these  cars.  They 
did  so  in  obedience  to  the  order  of  the  foreman  under  whom 
they  were  working.  The  scabbling  was  largely  done  after 
the  stone  had  been  placed  on  the  cars.  Certain  side-tracks 
were  known  as  "hold-overs,"  and  the  work  was  ordinarily 
done  while  the  cars  were  standing  on  them;  they  having 


313        APPELLATE  COURT  OF  INDIANA, 

Chicago,  etc.,  R.  Go.  v.  Martin. 

been  covered  to  protect  the  men  from  the  weather  while 
so  engaged.  The  stone  company  had  been  in  the  habit 
theretofore  of  sending  men  out  to  the  cars  standing  on  the 
main  switch  to  complete  the  scabbling  of  stone  while  the 
cars  were  temporarily  standing  there.  Decedent  had 
worked  on  one  of  these  tracks  until  his  car  was  transferred 
to  the  main  switch  as  aforesaid^  when  he  walked  across 
the  intervening  space,  and  resumed  work  on  the  south  side 
of  the  car  standing  on  the  main  switch.  Near  where  he 
was  thus  engaged  an  embankment  of  loose  spalls,  six  or 
eight  feet  high,  had  been  placed  in  proximity  to  the  track. 
On  the  opposite  side  there  was  nothing  to  prevent  decedent 
from  safely  alighting  from  the  car.  Farther  on,  piles  of 
grout  stone  had  been  made  on  both  sides  of  the  track,  barely 
leaving  room  for  the  cars  to  pass  between  them,  and  ex- 
tending thirty  feet  above  it.  The  train  was  being  made 
up,  and  the  car  upon  which  decedent  was  working  was 
taken  from  the  hold-over  track  at  the  instance  of  the  stone 
company.  It  was  responsible  for  the  condition  of  the  em- 
bankment and  the  yard.  The  coming  together  of  the  cars 
set  the  eight  cars  in  motion,  and  the  decedent  jumped  off 
on  the  south  side.  When  he  struck  the  loose  spalls,  he 
slid  down  so  that  the  wheels  of  the  moving  cars  ran  over 
and  killed  him.  The  other  men  alighted  on  the  north  side 
without  injury.  Decedent  was  working  on  the  second  car 
from  the  point  of  coupling,  with  his  face  to  the  engine. 
The  stone  upon  which  he  was  working  was  a  large  one, 
higher  than  his  head.  The  wheels  of  the  cars  were  not 
blocked.  Cars  not  equipped  with  good  brakes,  when  left^ 
upon  the  main  switch,  needed  to  be  blocked;  otherwise, 
blocking  them  tended  to  interfere  with  the  work  of  the 
railroad  company,  by  causing  the  wheels  to  leave  the  track 
when  the  train  moved  back.  In  the  absence  of  such  block- 
ing the  jury  were  authorized  to  find,  as  the  general  verdict 
does  find,  that  the  place  was  not  reasonably  safe  for  the 
use  to  which  it  was  put  by  the  stone  company. 
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It  is  earnestly  insisted  that  the  appellee,  having  alleged 
joint  negligence,  can  only  recover  upon  proof  of  joint  man- 
agement and  control  by  appellants  of  the  cars  and  quarry. 
The  general  proposition  is  that  a  party  must  recover  ac- 
cording to  the  allegations  of  his  complaint,  or  not  at  all, 
hut  under  our  statute  it  is  not  material  whether  a  joint  or 
several  liability  is  alleged.  The  right  of  recovery  in  this 
respect  being  regulated  by  proof,  and  not  by  allegations 
of  the  complaint.  Louisville,  etc.,  R.  Co.  v.  Treadway, 
143  Ind.  689. 

Whether  decedent  was  guilty  of  n^ligence  in  leaping 
as  he  did  depended  upon  the  circumstances  in  view  of 
which  he  acted.  It  does  not  appear  that  any  injury  would 
have  been  suffered  had  he  remained  upon  the  car.  It  is 
in  evidence  that  the  scabbling  boss  joined  with  others  in 
calling  to  the  men :  "The  cars  are  running  away.  Every- 
body off."  It  is  also  shown  that  the  men  all  did  leave  safe- 
ly, except  the  decedent,  who  was  thrown  upon  the  track  v^ 
by  the  loose  spalls  accumulated  in  the  yard.  The  rate  of 
speed  at  which  the  train  was  moving  was  not  so  great  as 
to  preclude  him  from  alighting  safely,  and  while  he  might 
have  crossed  the  car  and  found  secure  footing  on  the  north 
side  of  the  track,  yet,  his  failure  so  to  do  is  not  to  be  viewed 
from  the  standpoint  of  a  disinterested  critic  after  the  event, 
but  from  the  standpoint  then  occupied  by  him.  So  viewed, 
the  verdict  finding  him  free  from  contributory  fault  can 
not  be  said  to  be  unsupported  by  the  evidence.  The  legal 
proposition  involved  is  not  in  doubt.  "The  inquiry  in 
such  a  case  always  is,  did  the  negligence  of  the  defendant 
put  the  injured  person  to  the  choice  of  adopting  the  alter- 
native of  an  attempt  to  escape,  or  to  remain  under  an 
apparently  well  grounded  apprehension  of  serious  personal 
injury?  Did  he  act  with  ordinary  prudence,  considering 
all  the  circumstances  which  surrounded  him,  or  was  his 
injury  the  result  of  rash  apprehension  of  danger  which 
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did  not  exist?"  Woolery  v.  Louisville,  etc.,  R.  Co.,  107' 
Ind.  381,  387,  57  Am.  Rep.  114. 

It  is  further  contended  that  the  conditions  making  the 
place  where  decedent  was  directed  to  work  dangerous  were 
open  and  obvious,  and  therefore  assumed  by  him.  The 
master's  duty  is  to  use  reasonable  care  to  provide  the  servant 
with  a  reasonably  safe  place  in  which  to  work.  The  servant 
has  the  right  to  assume  that  such  duty  has  been  discharged. 
He  can  not,  of  course,  act  upon  such  assumption  as  against 
the  evidence  of  his  own  senses.  Whether  decedent  knew 
or  ought  to  have  known  the  danger  to  which  he  was  sub- 
jected was  a  question  of  fact.  Whether  the  absence  of  and 
the  necessity  for  blocking  under  the  wheels  was  or  should 
have  been  known  to  him  was  also  a  question  of  fact.  The 
exigency  which  required  work  to  be  done  on  cars  while 
being  made  into  a  train  would  not  seem  to  contemplate 
that  each  individual  employe  should  take  time  to  examine 
all  the  wheels  of  the  eight  cars,  to  ascertain  if  a  sufficient 
number  of  them  were  properly  blocked,  or  to  inspect  the 
brakes  thereon ;  and  it  can  not  be  said,  as  a  matter  of  law, 
that  the  decedent  might  not  properly  rely  upon  the  master 
having  discharged  his  duty  in  regard  to  them.  Mere  knowl- 
edge of  the  existence  of  the  risk  does  not  in  all  eases  raise 
the  presumption  that  the  servant  has  agreed  to  assume  it. 
City  of  Ft.  Wayne  v.  Christie,  156  Ind.  172;  Consolidated 
Stone  Co.  v.  Summit,  152  Ind.  297. 

The  decedent  was  ordered  to  work  under  circumstances 
involving  a  risk  not  contemplated  by  his  employment  He 
received  no  warning  from  the  master  of  increased  danger. 
The  descending  grade  and  the  general  conditions  existing 
were  open  to  observation.  To  make  the  place  safe,  it  was 
necessary  that  the  wheels  of  the  cars  be  blocked.  Whether 
this  had  been  done,  or  not,  was  not  a  fact  necessarily  within 
tlie  equal  knowledge  of  the  decedent  and  his  employer. 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  337.  The 
question  is  not  one  as  to  the  negligent  use  of  appliances. 
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The  stone  company  put  its  men  at  work  scabbling  stone 
npon  a  platform.  It  was  under  obligation,  therefore,  to 
use  reasonable  care  to  make  the  platform  reasonably  safe 
for  that  use.  The  freight-car  was  not  an  appliance  of  the 
stone  business.  It  was  used  as  a  platform  or  place  upon 
which  to  work.  The  duty  of  the  master  with  regard  to 
it  was  no  diflFerent  from  what  it  would  have  been  had  the 
platform  not  been  upon  wheels  at  all.  The  only  diflFerence 
was  in  the  measures  necessary  to  make  the  place  reason- 
ably safe. 

Counsel  for  the  stone  company  argue  that  the  decedent's 
death  was  not  the  result  of  any  act  or  omission  on  its  part, 
but  that  the  railway  company,  an  independent  intervening 
agency,  put  the  cars  in  motion  by  attempting  to  couple  to 
them  additional  cars,  and  thereby  became  the  responsible 
cause. of  the  accident.  The  doctrine  of  proximate  cause  is 
not  in  itself  involved  in  obscurity.  "The  true  rule  is,  that 
what  is  the  proximate  cause  of  an  injury  is  ordinarily  a 
question  for  the  jury.  It  is  not  a  question  of  science  or 
of  legal  knowledege.  It  is  to  be  determined  as  a  fact,  in 
view  of  the  circumstances  of  fact  attending  it."  Milwau- 
kee, etc,  R.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256 ; 
Chicago,  etc.,  R.  Co.  v.  Fenn,  3  Ind.  App.  250,  257 ;  Ohio, 
etc.,  R.  Co.  V.  Trohridge,  126  Ind.  391;  Coy  v.  Indian- 
apolis Gas  Co.,  146  Ind.  655,  36  L.  E.  A.  535 ;  Louisville, 
etc.,  R.  Co.  V.  Ousler,  15  Ind.  App.  232,  235 ;  Union  Pac. 
R.  Co.  V.  Callaghan,  56  Fed.  988,  6  C.  C.  A.  205 ;  Stark 
V.  Lancaster,  57  N.  H.  88;  New  York,  etc.,  Ex.  Co.  v. 
Traders,  etc.,  Ins.  Co.,  132  Mass.  77,  42  Am.  Rep.  440. 

Where  facts  are  undisputed  and  but  one  conclusion  can 
reasonably  be  drawn,  their  effect  is  to  be  determined,  as 
matter  of  law,  by  the  court,  as  in  regard  to  other  issues 
between  parties.  The  finding  of  fact,  to  be  complete,  as 
contemplated  by  the  foregoing  proposition,  includes  such 
inference  of  fact  as  may  be  drawn  from  the  main  facts 
proved ;  the  existence  of  such  inferential  fact,  and  not  the 
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existence  of  the  main  facts,  being  in  dispute,  and  there 
being  room  for  different  inferences  among  reasonable 
men,  the  question  is  for  the  jury.  Baltimore,  etc,, 
R.  Co.  V.  Walbom,  12Y  Ind.  142,  149;  Railroad  Co. 
V.  Stout,  84  U.  S.  657,  21  L.  Ed.  745;  Pittsburgh, 
etc.,  R.  Co.  V.  Bennett,  9  Ind.  App.  92,  113;  Louis- 
viUe,  etc.,  R.  Co.  v.  Williams,  20  Ind.  App.  576;  Rich- 
mond, etc.,  R.  Co.  V.  Powers,  149  U.  S.  443,  37  L.  Ed. 
642,  13  Sup.  Ct.  748;  Cincinnati,  etc.,  R.  Co.  v.  Grames, 
136  Ind.  39. 

The  general  verdict  finds,  among  other  things,  that  the 
negligence  of  the  stone  company,  as  averred,  was  the  prox- 
imate cause  of  the  death.  If  such  inference  is  one  that 
can  not  be  deduced  from  the  circumstances  and  facts  of 
the  occurrence  as  proved,  then  the  motion  for  a  new  trial 
by  the  stone  company  should  have  been  sustained ;  but  the 
absence  of  connection  must  be  substantial,  and  not  merely 
fanciful.  "The  law  is  a  practical  science,  and  repudiates 
subtle  refinements  and  speculative  inquiries.  It  will  not 
sacrifice  substantial  rights  to  such  impracticable  processes, 
but  will  reject  them  to  make  way  for  practical  justice. 
Second  ite  discussions  of  efiicient  cause,  plurality  of  causes, 
and  kindred  topics,  are  for  the  metaphysician  and  the  spec- 
ulative philosopher,  not  the  practical  lawyer  or  judge." 
Louisville,  etc.,  R.  Co.  v.  Nitsche,  126  Ind.  229,  235,  9  L. 
R  A.  750,  22  Am.  St.  582.  "The  doctrine  of  contribu- 
tory causes  produces  annually  a  crop  of  disputations,  which 
savor  more  of  the  subtleties  and  learning  of  the  schoolmen 
than  of  a  desire  to  evolve  any  practical,  intelligible  rule 
which  shall  be  of  service  in  administering  justice  between 
party  and  party.  *  *  *  If  it  ever  happens  that  logic 
and  common  sense  can  not  be  reconciled  in  the  application 
of  this  doctrine  to  the  decision  of  causes,  logic  must  give 
way."    Willey  v.  Inhabitants  of  Belfast,  61  Me.  569,  576. 

If  the  appellant  stone  company  was  negligent  in  direct- 
ing decedent  to  work  upon  the  car  while  it  was  standing 
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upon  the  main  switch,  such  negligence  had  its  inception 
in  the  then  existing  conditions.  The  descending  track  was 
one  of  those  conditions.  The  ahsence  of  blocking  under 
the  wheels  of  the  cars  was  another.  The  fact  that  a  train 
was  being  made  up  for  out  shipment,  and  that  cars  attached 
to  the  engine  were  or  would  be  pushed  against  and  coupled 
to  those  upon  which  decedent  was  working,  were  other 
conditions  in  the  light  of  which  the  act  of  the  stone  com- 
pany must  be  judged.  It  not  only  knew  that  the  eight 
cars  would  be  disturbed,  but  whatever  was  done  with  them 
was  done  in  accomplishing  the  shipment  of  the  stone  at 
its  direction  and  for  its  benefit  It  can  not  therefore  be 
said  that  the  act  of  the  railway  company  was  wholly  dis- 
connected from  the  original  fault  of  the  stone  company  in 
ordering  decedent  to  work  in  a  place  of  danger;  its  act 
being  one  of  the  things  which  went  to  make  up  the  danger. 
Lane  v.  Atlantic  WorJcs,  111  Mass.  136, 140.  "The  inquiry 
must  always  be  whether  there  was  any  intermediate  cause 
disconnected  from  the  primary  fault,  and  self  operating, 
which  produced  the  injury."  Milwaukee,  etc.,  R.  Co.  v. 
Kellogg,  supra;  The  G.  R.  Booth,  171  U.  S.  450,  19  Sup. 
Ct.  9,  43  L.  Ed.  236,  238 ;  Insurance  Co.  v.  Boon,  95  U.  S. 
117,  131,  24  L.  Ed.  395.  That  the  act  of  the  railway 
company  was  nearest  in  point  of  time  does  not  of  neces- 
sity make  it  the- efficient  cause  of  the  accident.  Alexandria 
Mining,  etc.,  Co.  v.  Irishj  16  Ind.  App.  534,  5^Q',  Penn- 
sylvania Co.  V.  Congdon,  134  Ind.  226,  39  Am.  St.  251. 
Nor  is  it  a  defense  that  some  other  cause  operated  con- 
jointly with  the  negligent  act  complained  of.  Union  Pac. 
R.  Co.  V.  Callaghan,  56  Fed.  988,  6  C.  C.  A.  205 ;  Knoujf 
V.  City  of  Logansport,  26  Ind.  App.  202. 

The  reasoning  of  the  court  in  the  last  case  cited  is  di- 
rectly in  point  The  position  of  the  railway  company 
is  not  identical  with  that  of  the  stone  company.  The  duty 
of  the  latter  to  decedent  arose  by  implication  of  law  from 
the  relation  of  employer  and  employe  existing  between 
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existence  of  the  main  facts,  being  J'        j  ^  ^^^  ^^' 

being   room   for   different    inferp  was  acabbling 

men,    the   question   is   for    tV  .  conditions  here- 

R.  Co.  V.  WaTbom,  127  '^  ^  .*«  railway  com- 

V.   Stout,  84  U.   S.   65^  ^  f"^  ^^^  safety  while 

etc.,  B.  Co.  V.  Benr  the  breach  of  such  duly. 

viUe,  etc.,  R.  Co.  ■       .rdart,  115  Ind.  399,  412;  Ev- 

mond,  etc.,  R.  '     ,  (^rifn,  100  Ind.  221-223,  50  Am. 

642   13  Sup        '■'' gaitroad  Co.^  102  F.  S.  577,  26  L. 

136  Ind.  '     » '"^  ^®  owner  or  occupant  liable  for  an 

The         "^Af  one  passing  over  his  premises,  some- 

jjg_T  ,     ''^■^      n  mere  passive  acquiescence  in  the  use 

;      >   V"^/,  others  is  necessary.     So  long  as  his  lands 

^  */^*  ^^^  othoTS,  be  it  never  so  frequent,  for  their  own 

^  f/-^^  •  j,e  is  not  liable.     *     *     *     The  inducement 

^'^"'^^^jValent  to  an  invitation,  either  express  or  im- 

^"*^.  tnere  permission  is  not  sufficient."    Evansville,  etc., 

P^'^i'  y.  Griffin,  stipra;  Paris  v.  Hoherg,  134  Ind.  269, 

^'   Ig  Am.  St.  261 ;  Woodruff  v.  Bowen,  136  Ind.  431, 

£  R.  A.  198.     The  owner  owes  the  licensee  the  duty 

f  abstaining  from  any  positive  wrongful  act  that  may  re- 

fliiK  i^  ^^^  inj^^ry,  but  the  licensee  takes  his  own  risk  as 

fp  the  safe  condition  of  the  premises  upon  which  he  enters. 

'Woodruff  V.  Bowen,  supra;  Beehler  v.  Daniels,  etc.,  Co., 

18  R.  I.  563,  29  Atl.  6,  27  L.  R.  A.  512,  49  Am.  St.  790; 

Thiele  v.  McManus,  3  Tnd.  App.  132. 

In  determining  whether  the  circumstances  are  sufficient 
to  imply  an  invitation,  in  the  technical  sense  of  the  term, 
the  "principle  appears  to  be  that  invitation  is  inferred 
where  there  is  a  comimon  interest  or  mutual  advantage, 
while  a  license  is  inferred  where  the  object  is  the  mere 
pleasure  or  benefit  of  the  person  using  it"  Bennett  v. 
Railroad  Co.,  supra;  Campbell,  iXegligence,  §33;  Dowd  v. 
Chicago,  etc.,  R.  Co.,  84  Wis.  105,  54  N.  W.  24,  36  Am. 
St.  917,  20  L.  R.  A.  527,  631.  This  seems  to  have  been 
the  ground  for  the  decision  in  John  Spry  Lumber  Co.  v. 
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iggan,  182  111.  218,  54  N.  E.  1002,  6  Am.  Neg.  Rep. 

— ^a  case  much  relied  upon  by  appellee.    Its  facts  were 

Mmber  belonging  to  the  defendant  was  being  piled  by 

'nt's  yardmen  on  a  dock  after  being  handed  to  them 

'essel  by  another  set  of  men  in  the  employment 

independent  contractor  to  whom  the  defendant  had 

let  the  job  of  unloading.     One  of  these  men  was  injured 

by  the  falling  of  a  pile  of  timber  while  he  was  going  from 

the  vessel  to  a  water-closet  upon  the  dock  for  the  use  of 

the  men  there.     Upon  these  facts  the  court  held  that  the 

person  injured  was  on  the  premises  of  the  defendant  by 

invitation,  and  not  as  a  mere  licensee.     The  work  of  the 

defendant  in  unloading  its  lumber  was  being  done  by  the 

person  injured,  and  his  presence  on  the  dock  was  due  to 

that  fact 

The  decedent  at  the  time  of  his  injury  was  not  doing 
any  work  for  the  railway  company,  or  in  which  it  had  any 
interest  by  contract  or  otherwise.  It  follows  that  the  mere 
knowledge  of  the  railway  company  that  the  employes  of  the 
stone  company  went  upon  these  cars  after  they  had  been 
billed  out  for  the  purpose  of  completing  the  scabbling  of 
stone  thereon,  in  the  absence  of  any  interest  in  such  work, 
while  sufficient  to  prevent  them  being  treated  as  trespassers, 
did  not  amount  to  an  invitation,  but  was  at  the  most  a 
license.  Therefore,  for  active  misconduct,  if  any,  it  must 
answer,  but  no  duty  upon  its  part  arose  to  block  the  cars 
to  make  them  safe  for  the  use  of  the  stone  company  and 
its  employes  in  scabbling  stone.  O'Leary  v.  Erie  R.  Co., 
64  ISr.  Y.  Supp.  511. 

The  negligent  acts  charged  against  the  railway  company 
may  be  classified  as  follows :  (1)  Failing  to  keep  chocks  or 
blocks  under  the  wheels  of  the  eight  cars,  as  by  duty  and 
custom  required;  (2)  insufficient  brakes  upon  said  cars, 
with  insufficient  power  and  leverage;  (3)  setting  said 
brakes  loosely  and  in  an  insufficient  manner;  (4)  caus- 
ing   other    cars,    heavily    loaded,    to    be    switched    onto 
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the  main  switch,  and  to  run  against  those  already 
there,  with  great  and  unnecessary  force;  (5)  using 
coupling  appliances  rusted,  rough,  not  having  been  oiled, 
out  of  gear,  and  not  properly  adjusted;  (6)  attempt- 
ing to  make  couplings  without  giving  any  warning  to 
decedent,  or  informing  him  that  it  was  to  be  attempted. 
The  custom  relied  upon  in  the  first  specification,  if 
it  were  of  controlling  effect  (O'Leary  v.  Erie  R.  Co,, 
supra),  was  not  proved;  the  evidence  being  that  the 
railway  company  only  blocked  the  wheels  of  the  cars 
on  the  main  switch  when  the  brakes  were  insufficient  and 
out  of  repair.  The  duty  charged,  as  is  heretofore  stated, 
did  not  arise  by  operation  of  law.  The  remaining  speci- 
fications of  negligence,  in  so  far  as  they  charged  active 
misconduct  for  which  the  railway  company  would  be  liable 
to  one  not  a  trespasser  upon  its  car,  are  shown  by  the 
answers  to  interrogatories  to  be  without  foundation  in  fact. 
The  motion  of  the  appellant  railway  company  for  judg- 
ment notwithstanding  the  general  verdict  should  have  been 
sustained.  Both  motions  made  by  the  stone  company  were 
correctly  disposed  of. 

The  judgment  against  the  appellant  the  Perry-Maihews- 
Buskirk  Stone  Company  is  in  all  things  affirmed.  The 
judgment  against  appellant  Chicago,  Indianapolis  &  Louis- 
ville Railway  Company  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  sustain  its  motion  for  judg« 
ment  on  the  interrogatories  and  their  answers,  notwith- 
standing the  general  verdict. 
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Spencer  v.  Spencer. 

[No.  4,317.    Filed  June  23,  1903.  ] 

Judgment. — Decree  Terminating  a  Trust, — Collaleral  Attack, — ^Where  a 
conrt  has  decreed  in  a  suit  between  the  parties  to  a  trust  that  the 
trust  be  closed  and  terminated  in  accordance  with  an  agreement 
and  settlement,  a  subsequent  suit  by  one  of  the  parties  sock- 
ing to  have  so  much  of  the  decree  vacated  as  declares  the  trust 
terminated,  is  a  collateral  attack,    pp.  328,  329. 

Same. — CoUaleral  Attack. — ^A  judgment  will  not  be  set  aside  uix>n  a 
collateral  attack  unless  it  is  made  to  appear  that  the  judgment 
was  rendered  by  a  court  without  jurisdiction,  and  is  absolutely 
void.    p.  329, 

Ck>UBT8. — Circuit  Court, — Jurisdiction  Over  Controversy  as  to  Tntst  Estate. 
— ^A  circuit  court  has  jurisdiction  in  a  suit  to  determine  the  effect 
of  a  will  and  declaration  of  trust,  and  the  validity  of  an  agree- 
ment between  the  parties  in  relation  to  the  trust,    p,  329. 

Same. — Collateral  Attack. — A  decree  rendered  by  a  court  having  juris- 
diction both  of  the  subject-matter  and  the  parties  can  not  be 
assailed  collaterally,   p.  330. 

Prom  White  Circuit  Court;  71  F,  Palmer j  Judge. 

Suit  by  Fred  Spencer  against  Charles  C.  vSpencer. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

A.  W.  Reynolds^  A.  K.  Sills j  O,  p.  Reynolds  and  J.  R. 
Ward,  for  appellant. 

B.  K.  Elliotty  W.  F.  Elliott,  F.  L.  Littleton  and  E.  B. 
Sellers,  for  appellee. 

Robinson,  C.  J. — Appellant's  complaint  avers:  That 
on  March  20,  1893,  Calvin  C.  Spencer,  father  of  appellant 
and  appellee,  made  his  last  will  by  which  he  devised  to 
appellee  the  southeast  quarter  and  the  northeast  quarter 
of  the  southwest  quarter  of  section  thirteen  in  a  certain  town- 
ship and  range,  which  will  was  afterwards  duly  probated ; 
that  concurrently  with  the  execution  of  the  will  the  tes- 
tator addressed  to  appellee  an  instrument  in  writing  giving 
Vol.  81—21 
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the  substance  of  his  will  and  stating :  "Now  I  desire  that 
you  shall  hold  the  following  described  property  in  trust 
for  Fred,  to  wit  [property  above  described]  ;  you  shall 
manage  the  property  so  held  in  trust  and  shall  receive  all 
rents,  profits,  and  revenue  from  the  same,  and  convert  the 
same  into  money,  at  reasonable  times,  and  after  paying  all 
necessary  expenses,  including  taxes,  on  said  trust  property, 
you  shall  pay  the  balance  of  the  money  to  Fred  Spencer; 
you  shall  allow  him  the  full  privilege  of  living  upon  the 
said  land ;  I  also  desire  and  intend  that  you  shall  hold  the 
following  described  property  in  trust  for  Rae  Spencer,  to 
wit:  The  south  half  of  the  northeast  quarter  of  section 
thirteen,  also  the  south  half  of  the  northwest  quarter  of 
section  thirteen,  town  twenty-six,  range  four  west ;  you  shall 
hold  the  property  in  trust  for  Rae  in  the  same  manner 
and  with  the  same  powers  that  you  hold  the  property  in 
trust  for  Fred,  heretofore  described.  In  case  you  survive 
either  Fred  or  Rae,  then,  in  that  case,  the  property  of  the 
one  you  survive  and  of  both  if  you  survive  both,  so  held 
in  trust  by  you,  shall  become  yours  absolutely.  You  shall 
have  power  of  control  and  disposition  of  said  property. 
Now  if  you  will  accept  the  property  herein  mentioned  on 
the  terms  above  stated,  and  if  you  will  carry  out  my  wishes 
and  intentions  as  herein  expressed  I  shall  let  my  will  stand 
as  I  now  have  it;"  that  appellee  agreed  to  carry  out  the 
request  in  the  above  instrument  and  declaration  of  trust; 
that  on  September  6,  1899,  appellee  brought  suit  against 
appellant ;  that  appellant  filed  a  cross-complaint  against  ap- 
pellee, to  which  appellee  filed  an  answer;  that  the  follow- 
ing proceedings  were  had  in  that  cause:     "On  the  

day  of ,  1900,  at  the  April  term,  1900,  of  said 

court,  the  following  proceedings  were  had  in  said  cause, 
to  wit :  Comes  the  defendant  and  cross-complainant  in  per- 
son, and  Fred  Spencer  by  his  attorney,  E.  B.  Sellers,  the 
appearance  of  John  R.  Ward  and  Reynolds  &  Sills  having 
been  withdrawn,  and  on  motion  and  application  of  said 
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Fied  Spencer  that  leave  be  granted  him  to  withdraw  his 
motion  and  affidavit  heretofore,  on  the  iTth  dav  of  Mav, 
1900,  made  and  filed  herein  for  a  change  of  venue  of  this 
cause  from  the  county,  and  now,  upon  said  application  and 
motion,  and  bj  agreement  of  the  parties  hereto,  leave  is 
granted  to  withdraw  said  affidavit  for  change  of  venue, 
and  the  order  changing  the  venue  of  said  cause  to  Cass 
county,  Indiana,  is  set  aside.  The  defendant  withdrew  his 
demurrer  to  the  complaint  therein  filed  on  the  6th  day 
of  September,  1899,  and  his  motion  filed  therein  on  De- 
cember 11,  1899,  to  require  plaintiflF  to  seperato  his  causes 
of  action,  and  also  withdrew  his  demurrer,  filed  therein, 
to  the  answer  of  said  Charles  C.  Spencer  to  the  cross-com- 
plaint of  said  Fred  Spencer,  and  the  said  Fred  Spencer, 
appearing  in  person,  filed  his  reply  in  the  words  and  fig- 
ures following,  to  wit  [insert],  to  the  several  paragraphs 
of  answer  of  the  said  Charles  C.  Spencer,  as  defendant, 
to  said  cross-complaint,  and  by  agreement  of  parties  thereto, 
each  appearing  in  open  court  for  himself,  and  the  defend- 
ant Fred  Spencer  also  by  his  attorney,  E.  B.  Sellers,  said 
cause  was  submitted  to  the  court  for  trial,  the  issues  being 
joined  on  the  complaint  of  said  Charles  C.  Spencer  and 
the  cross-complaint  of  said  Fred  Spencer,  and  the  court, 
having  heard  the  proof,  and  being  sufficiently  advised  on 
the  issues  joined  on  plaintiffs  complaint,  and  the  answer 
thereto,  and  the  issues  joined  on  the  cross-complaint,  find, 
upon  such  proof  and  the  agreement  of  parties  thereto,  that 
the  allegations  of  plaintiffs  complaint  and  the  several  par- 
agraphs thereof  were  true ;  that  the  said  Charles  C.  Spencer 
and  Fred  Spencer  are  sons  of  Calvin  C.  Spcncor,  who  died 
testate  on  the  14th  day  of  February,  1898,  and  his  last 
will  and  testament  was  duly  admitted  to  probate  in  this 
court  on  February  16,  1898,  and  recorded  in  will  record 
four,  pages  142  and  143,  of  the  records  of  wills  of  White 
county;  that  on  the  day  said  will  was  executed  by  said 
testator  he,  by  an  instrument  in  writing,  requested  the  said 
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Charles  C.  Spencer  to  hold  the  following  real  estate  in 
White  county,  Indiana,  to  wit:  The  southeast  quarter 
and  the  northeast  quarter  of  the  southwest  quarter  of  sec- 
tion thirteen,  township  twenty-six  north,  range  four  west, 
in  trust  for  the  use  of  Fred  Spencer  of  the  rents  and  profits, 
the  fee  simple  title  to  the  same  to  remain  in  said  Charles 
C.  Spencer;  a  sum  equal  to  the  net  annual  profit  of  said 
land. to  be  paid  to  said  Fred  Spencer.  And  the  court  found 
that  by  said  will  the  testator  devised  said  real  estate  to 
said  Charles  C.  Spencer,  who  agreed  to  carry  out  said  re- 
quest in  said  instrument  and  declaration  of  trust  and  has 
ever  since  the  probate  of  said  will  faithfully  discharged  his 
duties  as  trustee  under  said  trust.  And  the  court  found 
that,  after  the  probate  of  said  will,  Margaret  Rae  Spencer, 
who  afterward  became,  by  marriage,  Margaret  Rae  Ru- 
bright,  began  against  the  plaintiff  and  defendant  to  the 
cross-complaint,  Charles  G.  Spencer  and  Fred  Spencer,  and 
others,  a  suit,  which  suit  was  commeitced  in  this  court, 
and  proceeded  to  final  judgment  and  decree  establishing 
said  will,  and  in  said  decree  said  trust  was  recognized  as 
to  Fred  Spencer,  and  during  the  continuance  of  said  trust 
relation  the  said  Charles  C.  Spencer  faithfully  discharged 
said  duties  as  such  trustee,  and  fully  accounted  to  said  Fred 
Spencer  in  said  trust.  And  the  court  further  found  that 
said  trust  and  trust  relation  continued  until  March  28, 
1899,  when  the  said  Charles  C.  Spencer  and  Fred  Spencer 
entered  into  a  written  agreement,  whereby  a  full  settlement 
and  accounting  was  had  between  them,  and  said  Charles 
C.  Spencer  bought  from  said  Fred  Spencer  his  life  interest 
in  said  lands,  and  paid  him  full  value  therefor,  and  the 
said  Fred  Spencer  at  the  time  conveyed  said  land  to  said 
Charles  C.  Spencer  by  deed,  and  conveyed  thereby  his  life 
estate  and  all  other  and  any  interest  he,  the  said  Fred  Spen- 
cer, had  in  said  latid,  and  fully  and  completely  released 
said  Charles  C.  Spencer  from  accounting  further  in  said 
trust  and  for  longer  holding  said  land  in  trust,  for  which 
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said  Charles  C.  Spencer  paid  him  full  value  therefor.  And 
the  court  found  that  at  the  time  the  said  agreement  was 
entered  into,  March  28,  1899,  said  Charles  C.  Spencer  fully 
informed  said  Fred  Spencer  as  to  his  legal  and  other  rights 
in  and  to  said  real  estate  under  said  will  and  declaration  of 
trust,  and  also  fully  informed  him,  the  said  Fred  Spencer, 
as  to  the  value,  nature,  and  character  of  the  consideration 
to  be  paid,  delivered,  and  conveyed  to  him  for  his  said 
interest  in  said  real  estate,  and  at  said  time,  to  wit,  and 
ever  since  the  probate  of  said  will  Fred  Spencer  fully  and 
well  knew  his  rights  and  interest,  and  the  value  thereof 
under  said  will  and  declaration  of  trust,  and  during  all  of 
said  time  said  Fred  Spencer  was,  and  is,  of  sound  mind,  and 
over  twenty-one  years  old,  and  several  years  the  senior  of 
Charles  C.  Spencer,  and  capable  of  managing  his  own 
affairs. 

"And  the  court  found  that  said  agreement  and  settlement 
was  a  fair  one,  and  made  in  the  interest  of  both  parties 
thereto,  and  that  the  said  Fred  Spencer  at  the  time  fully 
understood  the  same,  and  the  terms  thereof,  and  has  re-  , 

ceived  the  full  consideration  agreed  to  be  given  him.  And 
the  court  found  that,  pursuant  to  said  agreement  and  settle- 
ment, each  party  had  received  all  the  consideration  provided  | 
for  him  thereunder,  and  that  the  property  so  received  said  | 
Fred  Spencer  has  enjoyed,  possessed,  and  used  as  his  own,  ^ 
absolutely,  and  said  Charles  C.  Spencer  has  used  and  pos- 
sessed as  his  own,  freed  from  the  trust,  said  real  estate. 
And  the  court  found  that  said  agreement  and  settle- 
ment were  valid,  and  that  by  and  under  the  same 
there  was  a  full  settlement  and  adjustment  of  all  dif- 
ferences, accounts,  liabilities,  and  all  other  matters  of 
every  nature  existing  or  claimed  by  either  or  both 
parties,  and  in  all  matters  in  which  either  have  an 
interest,  including  all  claims  growing  out  of  the  estate  of 
Calvin  C.  Spencer,  or  in  any  manner  affecting  the  same,  or 
the  trust  created  by  said  Calvin  C.  Spencer  in  favor  of  said 


326        APPELLATE  COURT  OF  INDIANA, 

Spenoer  v.  Spencer. 

Fred  Spencer.  And  the  court  found  that  by  said  settlement 
said  Fred  Spencer  relinquished  his  right  to  enforce  said 
trust,  and  to  receive  any  of  the  proceeds  of  the  sale  of  said 
real  estate,  and  that  said  trust  was  ended,  terminated,  and 
closed,  and  said  agreement  and  settlement  should  be 
confirmed.  The  court  found  that  said  Fred  Spencer  should 
take  nothing  in  his  cause  of  action  sued  on  in  his  cross-com- 
plaint, and  the  court  found  that  the  said  Charles  C.  Spencer 
was  the  owner  in  fee  simple  and  in  possession  of  said  real 
estate,  and  that  said  Fred  Spencer  should  be  forever  en- 
joined from  setting  up  any  interest  in  or  to  said  real  estate, 
and  that  the  title  thereto  should  be  quieted  in  Charles  C. 
Spencer,  and  all  parties  waive  any  exceptions  or  objections 
to  the  finding  of  the  court.  And  the  court  ordered  and 
decreed  that  the  trust  created,  as  heretofore  found,  for  the 
use  of  said  Fred  Spencer,  be  closed  and  terminated  accord- 
ing to  said  agreement  and  settlement  of  plaintiflF  and  de- 
fendants and  cross-complainant,  Fred  Spencer,  above  found- 
to  have  been  made,  in  which  said  agreement  and  settlement 
between  the  parties  hereto  is  confirmed  and  approved,  and 
said  deed  of  said  Fred  Spencer  executed  to  said  Charles  C. 
Spencer  by  him,  pursuant  to  said  agreement  and  settlement 
for  the  said  real  estate,  to  wit,  the  southeast  quarter  and 
the  northeast  quarter  of  the  southwest  quarter  of  section 
thirteen,  township  twenty-six  north,  range  four  west,  in 
White  county,  Indiana,  is  hereby  confirmed  and  approved, 
and  declared  to  vest  in  said  Charles  C.  Spencer  the  fee 
simple  title  to  said  real  estate ;  that  said  Charles  C.  Spencer 
has  fully  accounted  in  said  trust,  and  is  discharged  as  such 
trustee,  and  said  trust  declared  closed  and  annulled;  that 
the  said  Fred  Spencer  take  nothing  by  this  action  on  his 
cross-complaint;  that  the  plaintiff  Charles  C.  Spencer  is 
the  owner  in  fee  simple  of  the  real  estate  above  described, 
and  that  the  claims  of  the  said  defendant  and  cross-com- 
plainant Fred  Spencer  are  without  right  and  unfounded, 
and  the  plaintiff's  title  thereto  be,  and  the  same  is  hereby, 

■'7 
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quieted ;  that  the  plaintiff  have  and  recover  of  the  defendant 
his  costs  laid  out  and  expended  herein,  which  are  paid." 

It  is  further  averred  that,  ever  since  the  above  decree 
was  entered,  appellee  maintains  that  the  trust  created  by 
the  will  and  the  declaration  of  trust  has  been  closed  and 
terminated  by  reason  of  the  decree,  and  not  otherwise,  and 
that  appellant  is  not  entitled  to  any  of  the  rents  and  profits, 
and  has  no  right  to  live  on  the  land,  and  that  appellee  was 
discharged  as  such  trustee.  The  complaint,  after  giving 
the  pleader's  construction  of  the  will,  avers  that  the  design 
of  the  trust  has  not  been  accomplished ;  that  appellee's  acts 
were  in  contravention  of  the  trust ;  that  the  deed  of  appel- 
lant to  him,  and  the  suit  instituted  in  which  the  decree  was 
rendered,  was  an  attempt  to  defeat  the  object  of  the  trust — 
and  asks  that  so  much  of  the  decree  .as  declares  that  the 
trust  was  terminated  be  annulled  and  vacated,  that  the 
trust  be  declared  in  force,  and  that  appellant's  interest  in 
the  trust  property  be  held  in  trust  for  him  by  appellee,  or 
that  a  receiver  be  appointed  for  that  purpose. 

The  error  assigned  rests  upon  the  court's  ruling  sustain- 
ing a  demurrer  to  the  complaint 

The  statute  makes  the  following  provisions :  "No  person 
beneficially  interested  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  lands  can  dispose  of  such  interest,  unless  the 
right  to  make  disposition  thereof  be  conferred  by  the  in- 
strument creating  such  trust ;  but  the  interest  of  every  per- 
son for  whose  benefit  a  trust  for  the  payment  of  a  sum  in 
gross  is  created  is  assignable."  §3394  Bums  1901. 
"Every  sale,  conveyance,  or  other  act  of  a  trustee,  in  con- 
travention of  a  trust,  shall  be  void."  §3395  Bums  1901. 
"Every  power,  beneficial  or  in  trust,  shall  be  irrevocable, 
unless  an  authority  to  revoke  it  is  reserved  in  the  instnunent 
creating  the  same."  §3407  Bums  1901.  Section  3411 
Bums  1901  provides  that  real  estate  subject  to  a  trust  may 
be  ordered  sold  by  the  court  upon  the  complaint  of  "the 
trustee  or  cestui  que  trust  of  any  trust,"  setting  forth  either 
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that  the  land  is  liable  to  waste  or  depreciate  in  value,  or  that 
taxes  and  repairs  exceed  the  income  and  are  liable  to  defeat 
the  intention  of  the  person  creating  the  trust,  or  that  the 
sale  of  the  property  and  the  safe  and  proper  investment 
of  the  proceeds  would  inure  to  the  advantage  and  benefit 
of  the  cestui  que  trust  and  fulfill  the  purposes  of  the  trust 
Section  3419  Burns  1901  provides  that  such  trustee  and 
the  funds  in  his  hands  shall  be  at  all  times  under  the  equi- 
table control  of  the  court  having  jurisdiction  thereof  for  the 
preservation  of  the  funds  and  carrying  out  the  purposes  of 
the  trust. 

The  argument  of  appellant's  counsel  goes  to  the  proposi- 
tion that  the  will  and  declaration  of  trust  created  a  trust 
estate,  which  could  not  be  terminated  by  an  agreement  be- 
tween the  trustee  and  the  beneficiary,  and  that  the  former 
judgment  terminating  the  trust  was  without  jurisdiction, 
and  therefore  void,  and,  being  void,  may  be  at  any  time 
vacated  or  set  aside. 

It  is  first  argued  by  counsel  for  appellee  that  the  court 
rendering  the  former  judgment  was  a  court  of  general  su- 
perior jurisdiction  and  that,  as  it  had  jurisdiction  of  the 
subject-matter  of  that  suit  and  of  the  parties,  its  judgment, 
even  if  erroneous,  can  not  be  successfully  assailed  in  a 
collateral  proceeding. 

We  think  it  clear  that  the  present  action  is  a  collateral  at- 
tack upon  the  former  judgment.  Any  judicial  proceeding, 
the  object  of  which  is  to  avoid,  defeat,  evade,  or  deny  the 
force  and  effect  of  a  judgment  or  decree,  is  either  a  direct  or 
a  collateral  attack  upon  the  judgment  or  decree.  Various 
provisions  are  made  by  statute  for  avoiding  or  correcting 
judgments,  and,  when  one  of  these  statutory  methods  is 
pursued,  the  attack  upon  the  judgment  is  direct ;  but  if  the 
same  result  is  sought  to  be  reached  in  some  manner  not  pro- 
vided by  law,  the  attack  is  collateral.  "Any  proceeding," 
says  the  author  in  VanFleet's  Collateral  Attack,  §5,  "pro- 
vided by  the  law  for  the  purpose  of  avoiding  or  correcting  a 
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judgment,  is  a  direct  attack  which  will  be  successful  upon 
showing  the  error ;  while  an  attempt  to  do  the  same  thing 
in  any  other  proceeding  is  a  collateral  attack,  which  will 
be  successful  only  upon  showing  a  want  of  power/'  See, 
also,  Harman  v.  Moore,  112  Ind.  221 ;  Lewis  v.  Rowland, 
131  Ind.  103 ;  Exchange  Bank  v.  Ault,  102  Ind.  322.  The 
present  action  is  not  an  attempt  to  avoid  or  correct  the  for- 
mer judgment  in  some  manner  provided  by  law,  but  is  an 
effort  to  obtain  another  and  independent  judgment  which 
will  destroy  the  effect  of  the  former  judgment.  As  the 
present  action  is  a  collateral  attack  upon  the  former  judg- 
ment, it  must  be  made  to  appear  that  the  judgment  was 
rendered  without  jurisdiction  and  is  absolutely  void. 
Winslow  V.  Oreen,  155  Ind.  368;  Cohee  v.  Baer,  184  Ind. 
375,  39  Am.  St.  270;  Davis  v.  Clements,  148  Ind.  605,  62 
Am.  St.  639. 

Jurisdiction  is  the  power  to  hear  and  determine  a  cause. 
And  it  must  be  conceded  that  the  circuit  court  rendering 
the  former  judgment  had  jurisdiction  over  the  subject-mat- 
ter of  trust  estates.  The  subject  of  the  controversy  in  that 
action  was  the  effect  of  the  will  and  declaration  of  trust, 
and  the  validity  of  the  agreement  of  the  parties  in  relation 
to  the  trust.  The  court  in  that  case  had  necessarily  to 
determine  whether  the  relation  created  between  the  parties 
was  of  such  a  character,  the  termination  of  which  was 
inhibited  by  the  statute.  It  had  necessarily  to  determine 
the  effect  of  all  the  provisions  of  the  will  and  declaration  of 
trust — among  others,  that  the  trustee  should  receive  the 
rents  and  profits  from  the  land,  and  convert  the  same  into 
money,  and  after  paying  all  necessary  expenses  he  should 
pay  the  balance  of  the  money  to  the  cestui  que  trust;  that 
in  case  the  trustee  survived,  the  property  was  to  be  his 
absolutely;  and  that  he  should  have  power  of  control  and 
disposition  of  the  property.  It  had  necessarily  to  determine 
the  character  of  the  relation  created  bv  the  will  and  declara- 
tion  of  trust,  and  in  doing  so  must  necessarily  place  a  con- 
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struction  upon  those  instruments.  It  unquestionably  had 
the  power,  without  usurping  an  unconf erred  jurisdiction, 
to  decide  these  matters,  and  this  power  to  decide  them 
inchided  the  power  to  decide  wrong  as  well  as  right.  Ely  v. 
Board,  etc.,  112  Ind.  361 ;  Snelson  v.  State,  ex  rel.,  16  Ind. 
29.  As  stated  by  the  court  in  Coleman  v.  Floyd,  131  Ind. 
330 :  "An  error  may  be  committed  in  construing  or  apply- 
ing a  statute,  no  matter  how  clear  or  imperative  its  terms^ 
as  well  as  in  any  other  ruling.  If  the  concession  be  made 
that  there  was  a  clear  and  flagrant  misconstruction  or  mis- 
application of  the  statute,  still  the  only  conclusion  war- 
ranted by  such  a  concession  is  that  there  was  an  erroneous 
ruling  or  decision."  See  Maynard  v.  Waidlich,  156  Ind. 
562;  Craighead  v.  Dalton,  105  Ind.  72;  Board,  etc.,  v. 
Plati,  79  Fed.  567,  25  C.  C.  A.  87. 

As  it  does  not  appear  on  the  face  of  the  prior  judgment 
that  it  is  void,  it  is  not  subject  to  a  collateral  attack.  Lantz 
V.  Maffett,  102  Ind.  2Zy State,  ex  rel.,  v.  Morris,  103  Ind. 
161 ;  Young  v.  Sellers,  106  Ind.  101 ;  Hall  v.  Durham,  109 
Ind.  344;  Lewis  v.  Rowland,  131  Ind.  103.  The  most  that 
could  be  said  is  that  the  prior  judgment  was  erroneous,  and, 
however  erroneous  it  might  be,  it  is  not  subject  to  a  col- 
lateral attack.  The  pleadings  in  the  former  action  were 
set  out  in  the  complaint  in  this  action,  and  show  that  the 
whole  subject-matter  was  covered  in  the  complaint  of  the 
present  appellee,  the  cross-complaint  of  appellant,  and  the 
answer  thereto  by  appellee,  and  the  decree  covers  the  mat- 
ters there  put  in  issue.  The  present  action  seeks  to  avoid 
and  annul  the  precise  question  adjudicated  by  that  decree. 
The  whole  force  and  effect  of  the  decree  is  assailed.  As 
the  court  had  jurisdiction  both  of  the  subject-matter  and 
of  the  parties,  the  decree  rendered  can  not  be  thus  assailed 
collaterally.  From  the  earliest  judicial  history  of  the  State, 
it  has  been  held  that,  where  a  court  has  jurisdiction,  a  final 
determination  of  the  matter  by  the  court  forever  puts  it 
at  rest.    See  Fischli  v.  Fischli,  1  Blackf.  360,  12  Am.  Dec 
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251;  Walker  v.  Walker,  150  Ind.  317,  and  cases  cited; 
Beaver  v.  Irwin,  6  Ind.  App.  285 ;  Steves  v.  Frazee,  19 
Ind.  App.  284 ;  Hart  v.  Moulton,  104  Wis.  349,  76  Am. 
St.  881. 

Judgment  affirmed. 


McCoy  v.  Board  of  Teustees  of  the  Town  of 

Cloverdale. 

[No.  4,442.    FUed  June  28,  1908.] 

MuNioiPAXi  Corporations.  — Annexation.  —  Appearance.  —  Notice.  — 
Where  a  proi)erty  owner  entered  an  api)earance  to  a  proceeding 
to  annex  territory  to  a  town  and  filed  a  motion  involving  the 
merits  of  the  proceeding,  the  appearanoe,  notwithstanding  the 
statement  in  the  motion  that  it  was  si)ecial,  was  a  general  one, 
and  amounted  to  a  waiver  of  alleged  defects  in  the  notice,    p.  SS£. 

Saue. — Annexation. — AmendmerU  of  Petition. — ^No  error  was  commit- 
ted by  the  circuit  conrt  in  an  annexation  proceeding  in  permitting 
an  amendment  of  the  petition  to  be  made  by  omitting  therefrom 
part  of  the  lands  originally  included  therein,    p.  SSS. 

Same. — Annexaiion. — Petition. — A  petition  for  the  annexation  of  ad- 
joining lands  to  a  town  alleging  tliat  the  persons  residing  in  the 
territory  sought  to  be  annexed  have  all  the  advantages  of  the 
town  and  its  institutions  including  public  school  privileges,  police 
and  fire  protection;  that  the  territory  sought  to  be  annexed  is 
contiguous  to  the  town;  that  there  is  no  public  way  for  ingress 
to  or  egress  therefrom  except  over  and  along  the  streets  of  the 
town,  which  have  been  improved  by  the  town  at  great  expense,  is 
sufficient,   p.  SSS. 

Sahe. — Petition. — Description  of  Property  Sought  to  be  Annexed. — ^A  pe- 
tition for  the  annexation  of  contiguous  territory  to  a  town  is  not 
bad  for  failure  to  contain  a  description  of  the  territory  sought 
to  be  annexed,  where  an  exhibit  filed  with  the  petition  contained 
a  description  of  the  property,  pp.  SSS,  SS4. 
Same. — Annexation. — Evidence. — ^Evidence  in  an  annexation  proceeding 
tending  to  show  the  relation  of  the  real  estate  to  the  town,  the 
business  relations  between  the  town  and  the  owner  of  land  sought 
to  be  annexed,  and  the  mutual  benefits  arising  therefrom,  was 
comx>etent.   pp.  SS4f  SSS. 

Same. — Annexation. — Evidence. — The  motives  of  an  individual  mem- 
ber of  the  board  can  not  affect  the  right  of  the  town  to  annex 
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territory,  and  evidenoe  of  ill  feeling  of  a  member  of  the  board 
toward  the  owner  of  property  sought  to  be  annexed  was  properly 
ezclnded.  p.  SS6. 
Appeal  and  Erbob. — When  Game  Must  be  Affirmed,— Where  it  ap- 
-peaia  from  the  record  that  the  cause  was  fairly  tried  and  correctly 
determined  npon  its  merits  it  is  the  dnty  of  the  Appellate  Oonrt 
to  afiOrm  the  judgment,   p.  SS6, 

Prom  Putnam  Circuit  Court ;  P.  0.  CoUiveVy  Judge. 

Annexation  proceedings  by  the  board  of  trustees  of 
the  town  of  Cloverdale,  to  which  James  H.  McCoy  re- 
monstrated. From  a  judgment  for  petitioners,  remon- 
strant appeals.    Affirmed. 

J,  P.  Allee  and  T.  T.  Moore^  for  appellant. 

J.  C.  AkerSj  J.  H.  James  and  S.  A.  Hays,  for  appellee. 

RoBY,  J. — ^Appellee,  by  this  proceeding,  sought  to  annex 
a  strip  of  adjoining  unplatted  land,  owned  by  appellant 
A  petition  was  filed  at  the  June  term,  1900,  of  the  board  of 
commissioners  of  Putnam  county,  notice  thereof  being 
given  by  publication  and  by  serving  a  copy  upon  appellant, 
who  appeared  before  the  board  and  moved  to  quash  the 
notice,  the  affidavit  of  service,  and  the  proof  of  publication, 
and  also  to  dismiss  the  petition.  Ten  reasons  were  assigned 
as  a  basis  for  such  motion.  The  eighth  one  being  "that 
the  petition  is  insufficient  because  the  same  does  not  set  out 
and  specify  sufficient  reasons  for  the  annexation  of  said 
territory.'*  The  ninth  and  tenth  reasons  given  both  go  to 
the  sufficiency  of  the  petition. 

The  motion  (J&ntaina  a  recital  as  follows:  "Comes  now 
James  H.  McCoy,  and  enters  his  special  appearance  here- 
in." The  appearance  was,  notwithstanding  this  statement, 
a  general  one.  The  motion  made  involved  the  merit  of  the 
action,  and  was  one  step  in  it.  McCoy  v.  Stockm^Uj  146 
Ind.  668.  Having  appeared  to  the  action,  defects  in  the 
publication  of  notice  do  not  affect  appellant  injuriously. 
The  motion  to  dismiss  being  overruled,  appellant  filed 
answers  in  the  nature  of  a  remonstrance.     Trial,  finding. 
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and  judgment  in  appellant's  favor.     Appellee  appealed  to 

the  circuit  court,  where  there  was  a  trial  by  the  jury,  verdict 

for  petitioners,  motion  for  a  new  trial  overruled,  judgment 

on  verdict,  from  which  this  appeal  is  taken. 

In  the  circuit  court  appellee  amended  its  petition,  omit- 
ting therefrom  part  of  the  lands  originally  included  there- 
in. There  was  no  error  in  permitting  such  amendment. 
Wilcox  V.  City  of  Tipton,  143  Tnd.  241. 

A  demurrer  to  the  amended  petition  for  want  of  facts 
was  overruled.  The  averments  of  the  pleading  sliow  that 
the  persons  residing  in  the  territory  sought  to  be  annexed 
have  all  the  advantages  of  town  government  and  its  insti- 
tutions, enjoying  the  police  and  fire  protection  and  public 
school  privileges;  that  the  town  needs  additional  revenue 
with  which  to  maintain  its  schools  and  to  provide  adequate 
means  for  the  prevention  of  fires;  that  the  territory 
sought  to  be  annexed  is  contiguous  to  the  town ;  tliat  there  is 
no  public  way  for  ingress  to  or  egress  therefrom  except  over 
and  along  the  streets  of  the  town;  that  it  has  expended 
a  large  amoimt  of  money  for  crushed  stone  to  use  upon  its 
streets,  and  has  provided  stepping  stones  at  crossings,  and 
that  notwithstanding  those  who  reside  in  said  territory 
receive  the  full  benefit  of  such  improvements  they  did  not 
contribute  to  the  making,  nor  do*  tliey  contribute  to  the 
maintenance  thereof,  and  that  the  land  contained  in  the 
said  territory  is  greatly  enhanced  in  value  by  reason  of  its 
proximity  to  the  town.  The  statements  so  summarized  are 
much  elaborated  in  the  petition.  They  are  quite  sufiicient 
to  justify  the  proposed  annexation.  One  who  receives  the 
benefit  of  public  improvements,  school  privileges,  and  police 
protection,  ought  to  contribute  to  the  necessary  expenses 
of  their  maintenance.  Lake  Erie,  etc,  R.  Co.  v.  City  of 
Alexanjdria,  153  Tnd.  521;  Paul  v.  Town  of  Walhrrton, 
150  Ind.  565 ;  Catterlin  v.  City  of  Frankfort,  87  Ind.  45. 

The  further  objection  to  the  petition  is  that  it  does  not 
contain  a  description  of  the  property  sought  to  be  annexed. 
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Referring  thereto,  the  pleading  contains  an  averment  as 
follows :  "That  the  same  is  fully  and  accurately  described 
by  metes  and  bounds  in  an  amended  map  or  plat,  which  is 
hereto  attached,  and  made  a  part  hereof  as  exhibit  B,  and  is 
duly  verified  by  affidavit."  The  exhibit  thus  referred  to 
contains  a  description  of  the  lands  as  stated.  The  statute 
under  which  the  proceeding  is  had  prescribes  that  the  peti- 
tion shall  set  forth  the  reason  for  such  annexation.  Its 
further  provision  relative  to  the  description  of  the  territory 
sought  to  be  annexed  is  as  follows :  "And  shall  accompany 
the  same  with  a  map  or  plat  accurately  describing,  by  metes 
and  bounds,  the  territory  proposed  to  be  attached,  which 
shall  be  verified  by  affidavit."  §4426  Bums  1901.  The 
map  or  plat  thus  filed  with  the  petition  can  not  be  regarded 
as  an  attempt  to  make  an  instrument  not  the  foundation 
of  an  ordinary  civil  action  a  part  of  the  complaint  by  refer- 
ence thereto.  The  procedure  directed  by  the  statute  having 
been  followed,  the  petition  is  sufficient.  The  demurrer 
to  the  amended  petition  was,  therefore,  correctly  overruled. 

Appellant's  motion  for  a  new  trial  specifies  sixty-three 
grounds  therefor.  The  importance  of  the  case  is  not  suffi- 
cient to  justify  a  detailed  review  of  each  one  of  them.  A 
careful  examination  satisfies  us  that  no  reversible  error  was 
committed  in  the  trial  of  the  case. 

Appellee  was  permitted  to  prove  that  the  appellant's  real 
estate  was  enhanced  in  value  by  reason  of  its  proximity  to 
the  town ;  that  there  was  a  demand  for  platted  lots  adjoining 
the  town;  that  appellant  had  talked  of  laying  out  some 
lots,  and  said  he  would  like  to  have  $120  to  $125  for  some 
of  them ;  that  appellant  had  served  as  school  trustee  for  said 
town  while  living  on  said  land ;  that  he  was  street  commis- 
sioner in  the  town;  that  he  asked  one  witness,  who  had 
had  land  annexed,  what  steps  he  took  to  get  in,  and  said 
that  he  was  going  in  ;  that  he  claimed  the  full  amount  of  his 
salary  as  trustee  and  treasurer  of  the  board ;  that  he  talked 
about  resigning  therefrom;  that  he  told  another  witness 
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that  "the  small  plat  of  ground  where  he  lives  was  taken  in, 
and  he  was  in  the  town" — ^to  all  of  which,  as  testified  to 
by  various  witnesses,  and  repeated  in  various  forms,  appel- 
lant objected  and  excepted.  The  evidence  tended  to  show 
ihe  relation  of  the  real  estate  to  the  town,  the  business  re- 
lations .between  it  and  the  owner  of  the  land  in  the  territory 
to  be  annexed,  and  the  mutual  benefits  arising  therefrom, 
and  was,  therefore,  competent.  Windfall  Mfg.  Co.  v.  Emr 
ery,  142  Ind.  456. 

Evidence  was  excluded  to  the  effect  that  the  town  assessor 
"had  attempted,  and  had  in  fact  enforced,  the  taking  of 
property  for  assessment,  the  owners  of  which  lived  outside 
the  corporation."  Appellant  offered  to  prove  various  facts 
relative  to  collateral  and  irrelevant  matters.  One  of  them 
was  the  existence  of  ill  feeling  toward  him  on  the  part  of  a 
member  of  the  town  board.  The  motive  of  an  individual 
member  of  the  board  can  not  affect  the  right  of  the  town  to 
annex  territory.  This  class  of  testimony  was  correctly 
excluded. 

The  following  record  of  the  board  of  trustees  was  intro- 
duced in  evidence:  "Cloverdale,  Indiana,  April  30,  1880. 
Board  of  trustees  met  in  special  session.  President  P.  M. 
Sandy  in  the  chair.  James  H.  McCoy  having  presented 
a  petition  asking  that  he  be  annexed  to  the  corporation,  and 
receive  all  the  benefits,  etc.,  resulting  from  said  corporation. 
On  motion  of  6.  M.  Hendricks  that  such  described  prem- 
ises of  said  James  H.  McCoy  be  and  is  now  annexed  to 
said  town."  Also  its  record  of  June  9,  1893,  containing, 
among  other  things,  the  following:  "James  H.  McCoy 
was  elected  by  the  board  to  succeed  W.  K.  Pritchard  as 
school  trustee  of  said  ward."  Also,  its  record  of  June  20, 
1896,  containing,  in  part,  the  following:  "James  H.  McCoy 
presented  his  resignation  as  school  trustee  of  the  town  of 
Cloverdale  to  the  honorable  board,  and  upon  motion  and 
second  was  accepted."  Tliis  evidence  tended  to  show  the 
relations  between  the  parties  and  was  properly  received. 
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Appellant  moved  to  tax  all  costs  made  prior  to  the  amend- 
ment of  the  petition  to  the  petitioner.  The  statute  is :  "The 
party  amending  shall  pay  the  costs  of  the  leave  to  amend. 
When  the  trial  is  not  delayed  by  reason  of  the  amendment, 
no  other  costs  shall  be  taxed."  §397  Bums  1901.  The 
motion  was  too  broad.  The  presumption  is  that  the  action 
of  the  court  in  refusing  to  make  the  taxation  requested  was 
correct.    McCutchen  v.  McCuichen,  141  Tnd.  697,  700. 

There  does  not  appear  to  have  been  any  prejudicial  error 
conunitted  against  appellant.  The  merits  of  the  cause  seem 
to  have  been  fairly  tried  and  correctly  determined.  In  such 
case  it  is  the  duty  of  this  court  to  affirm  the  judgment. 
§670  Bums  1901.    Wortman  v.  Minich,  28  Ind.  App.  31. 

The  judgment  is  therefore  affirmed. 


Union  Tbaction  Company  of  Indiana  v.  Lowe. 

[No.  4,372.    Filed  Jime  24,  1908.] 

NBauoBNOB. — Wilful  Injury, — Oomplaint, — ^A  oomplaint  for  a  wilful 
injury  must  allege  that  the  injurious  act  was  purposely  and  in- 
tentionally committed  with  the  intent  wilfully  and  purposely  to 
inflict  the  injury  complained  of.    p.  SS7. 

Same. — Wilful  Injury. — Cdmplaint, — A  complaint  for  wilful  injury 
being  quasi  criminal  in  its  nature  should  be  strictly  construed. 
p.  SS8, 

From  Delaware  Circuit  Court ;  J.  G.  Leffler,  Judge. 

Action  by  George  Lowe  against  the  Union  Traction 
Company  of  Indiana.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

J,  A.  VanOsdolj  W.  A.  Kitting er^  A.    W.  Brady  and 
Rollin  Warner  J  for  appellant. 
N.  N.  Spencer  and  Frank  MliSy  for  appellee. 

Henley,  J. — Appellee's  complaint  in  this  case  was  in 
two  paragraphs,  in  both  of  which  he  seeks  to  recover  dam- 
ages for  an  alleged  personal  injury  sustained  by  him  while 
a  passenger  in  one  of  appellant's  cars  in  the  city  of  Muncie. 
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The  first  paragraph  of  the  complaint  proceeds  upon  the 
theory  that  the  injury  complained  of  was  caused  by  appel- 
lant's negligence.  This  paragraph  of  complaint  states  a 
cause  of  action,  and  appellant's  demurrer  thereto  was 
properly  overruled* 

The  second  paragraph  of  xJomplaint  proceeds  upon  the 
theory  that  the  alleged  injury  was  wilfully  inflicted.  The 
averments  of  appellee's  complaint  by  which  he  attempts  to 
charge  a  wilful  injury  were  as  follows:  "Plaintiff  further 
avers  that  said  starting  of  said  car  with  said  sudden  and 
violent  jerk,  without  notice  or  warning  to  plaintiff,  was  the 
proximate  cause  of  all  of  plaintiff's  said  injuries,  and  that 
because  of  plaintiff's  said  attitude  and  condition  plaintiff's 
said  fall  and  injuries  were  the  natural  and  necessary  and 
probable  aitd  inevitable  consequences  of  defendant's  act  of 
so  starting  said  car  without  notice  or  warning  to  plaintiff, 
and  that  defendant  had  full  knowledge  of  plaintiff's  said 
attitude  and  condition,  and  with  full  knowledge  of  all  the 
facts  in  this  paragraph  of  complaint  alleged,  and  without 
notice  or  warning  to  plaintiff,  intentionally,  purposely, 
and  wilfully  so  started  said  car,  utterly  regardless  of  the 
safety  or  peril  of  plaintiff,  and  with  full  knowledge  of  the 
fact  that  the  natural  and  probable  consequences  of  so  start- 
ing said  car,  under  the  circumstances,  would  be  the  fall  and 
injury  of  plaintiff."  This  paragraph  of  complaint  is  clearly 
insufficient.  It  falls  far  short,  under  the  law  as  announced 
in  the  decided  cases  in  this  State,  of  stating  a  cause  of  action 
for  I.  vrilful  injury.  It  seems  to  be  the  settled  law  of  this 
State  that  a  complaint  which  seeks  redress  for  a  wilful 
injury,  involving,  as  it  does,  conduct  which  is  quasi  crim- 
inal, must  aver  that  the  injurious  act  was  purposely  and 
intentionally  committed  with  the  intent  wilfully  and  pur- 
posely to  inflict  the  injury  complained  of.  Oregory  v. 
Cleveland,  etc.,  R.  Co.,  112  Ind.  385;  Kalen  v.  Terre 
Haute,  etc.,  R.  Co.,  18  Ind.  App.  202,  63  Am.  St.  843; 
Vol.  81—22 
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Walker  v.  Wehking,  29  Ind.  App.  62 ;  Indianapolis  St.  R. 
Co.  V.  Taylor,  158  Ind.  274. 

In  the  complaint  before  us  nothing  more  than  the  wilful 
starting  of  the  car  is  alleged,  and  there  is  no  allegation  that 
appellant  intended  thereby  wilfully  and  purposely  to  in- 
jure appellee.  The  recital  of  evidence,  in  a  complaint 
based  on  an  alleged  wilful  injury,  which  would  tend  to 
prove  that  the  defendant  acted  with  a  reckless  disregard  for 
the  safety  of  plaintiff  and  a  willingness  to  inflict  the  injury 
complained  of  does  not  help  the  pleading,  but  such  evidence 
upon  the  trial  would  be  competent  to  support  and  uphold 
the  allegation  of  wilfulness*  The  complaint  in  an  action 
of  this  character,  qvasi  criminal  in  its  nature,  and  involving 
as  it  does  an  intent  to  inflict  the  injury  complained  o^ 
ought  to  be  strictly  construed  by  the  rules  of  pleading 
herein  announced. 

Judgment  reversed,  with  instruction  to  the  trial  court  to 
sustain  appellant's  demurrer  to  the  second  paragraph  of 
complaint 

Robinson,  C.  J.,  Wiley,  Comstock,  and  Eoby,  JJ.,  con- 
cur; Black,  J.,  dissents. 


Ristine  v.  Clements  et  al. 

[No.  4,602.    Filed  April  2,  1908.    Rehearing  denied  Jnne  24, 1903.  ] 

Intoxicating  Liquobs. — License.— Note  Given  in  Payment.— "Where  a 
town  ordinance  required  the  payment  of  the  license  fee  in  ad- 
vance of  the  JBSTiing  of  a  license  to  sell  intoxicating  liquors,  a 
note  given  in  payment  for  such  license  is  withont  consideration, 
and  void,    j^,  SS9-549, 

MoRTOAGBS. — Fcdse  Representations  Made  to  Wife, — ^Where  a  wife  was 
induced  to  sign  a  mortgage  upon  false  representations  that  money 
to  be  f  nmished  by  the  mortgagee  would  pay  all  the  enoombranoeB 
npon  the  land,  and  that  such  mortgage  would  be  the  only  mort- 
gage remaining  thereon,  the  mortgage  was  void  as  to  her.  pp. 
349,  S60. 

Prom  Montgomery  Circuit  Court ;  Jere  Westj  Judge. 
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Action  by  Dora  Clements  against  Hosea  Ristine  and 
others.  Prom  a  judgment  for  plaintiff,  defendant  Ristine 
appeals,  and  appellee  Olements  assigns  cross-errors.  J2e- 
versed  on  cross-errors. 

Benjamin  Crane  and  A.  B.  Anderson^  for  appellant. 
M,  M.  Backelder^  C.  H.  Jones  and  J.  B.  Murphy,  for 
appellees. 

Robinson,  J. — This  cause  was  transferred  from  the  Su- 
preme Court  under  the  act  of  March  12,  1901. 

Suit  by  appellee  to  recover  one-third  of  the  proceeds  of 
the  sale  of  certain  land  owned  by  her  husband,  and  to  en- 
join the  sheriff  from  paying  such  money  to  certain  judg- 
ment creditors  of  the  husband. 

The  court  found  the  facts  as  follows :  Dora  and  Robert 
Clements  are  husband  and  wife,  Robert  Clements  being  a 
householder  having  property  of  all  descriptions  worth  less 
than  $600.  In  1888  he  became  the  owner  of  certain  real  es- 
tate particularly  described,  and  borrowed  from  the  Ladoga 
Building  Association  $1,400,  an4  to  secure  the  same  he 
and  his  wife  executed  mortgages  on  the  land.  In  1895  the 
building  association  filed  its  complaint  against  the  mort- 
gagors and  George  Green,  William  Hostetter,  John  Mal- 
oney,  William  J.  Davis,  and  Thomas  Rankin,  and  obtained 
judgment  against  Clements  for  $541.11  and  a  foreclosure 
of  the  mortgage  against  all  the  defendants.  It  was  averred 
in  that  complaint:  That  the  liens  of  all  the  defendants 
other  than  Clements  were  inferior  to  the  building  associa- 
tion mortgage,  and  it  was  so  adjudged  in  the  decree;  that 
the  land  was  ordered  sold  by  the  sheriff,  and  he  was  directed 
to  apply  the  proceeds  from  the  sale  (1)  to  the  payment  of 
costs,  (2)  to  the  payment  of  the  amount  due  the  building 
association,  and  (3)  to  the  payment  of  the  amount  due  Da- 
vis and  Rankin  on  their  judgments,  the  overplus,  if  any,  to 
be  paid  to  the  clerk  of  the  court  for  the  use  of  the  parties 
lawfully  authorized  to  receive  the  same;  that  the  sheriff, 
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on  July  25,  1896,  sold  the  real  estate  to  Hosea  H.  Ristine 
for  the  sum  of  $1,200,  which  was  its  reasonable  value,  and 
which  he  received  from  Ristine,  and  after  paying  the  build- 
ing association  the  amount  due  on  its  mortgage  and  all 
costs  there  yet  remained  in  his  hands  $562.16,  which 
amount  the  sheriff  has  never  accounted  for,  but  retained  the 
same  up  to  the  time  of  his  death  in  1901 ;  that  John  L. 
Davis  is  now  the  executor  of  his  estate,  and  on  October  16, 
1901,  paid  the  money  to  the  clerk  of  the  courts  to  be  paid 
out  as  the  court  might  order;  that  no  one  redeemed  from 
this  sale,  and  on  the  29th  day  of  July,  1897,  Ristine  re- 
ceived a  deed  for  the  same,  and  has  ever  since  been  the 
owner;  that  in  the  foreclosure  proceedings  no  averment  is 
made  in  the  complaint  against  Dora  Clements,  except  that 
she  executed  the  mortgage  with  her  husband ;  that  no  aver- 
ment is  made  against  Ilostetter  or  Green,  except  that  they 
have  mortgages  upon  the  real  estate  which  are  inferior  to 
the  plaintiff's,  and  that  no  averment  is  made  against  Mal- 
oney,  Davis,  or  Rankin,  except  that  they  have  judgments 
against  Robert  Clements,  and  that  they  are  liens  inferior 
to  plaintiff's ;  that  the  prayer  of  the  plaintiff  was  for  judg- 
ment against  Robert  Clements  in  a  named  sum,  and  a  fore- 
closure of  its  mortgage  against  all  the  defendants,  and  for 
the  sale  of  the  land  free  from  the  claims  of  the  defendants ; 
that  all  of  the  defendants  were  regularly  sensed  with  sum- 
mons; that  Robert  and  Dora  Clements,  Green,  and  Hos- 
tetter  each  made  default ;  that  Rankin,  Davis,  and  Maloney 
filed  answers,  setting  up  their  several  judgments,  and  asked 
that  their  interests  be  protected,  and  if  the  mortgaged  prem- 
ises should  sell  for  more  than  enough  to  pay  the  mortgages, 
that  the  excess  be  paid  to  them ;  that  on  the  day  of,  and  just 
prior  to  the  time  of,  the  sale  of  the  land  Robert  Clements 
presented  to  the  sheriff  his  schedule,  claiming  his  exemp- 
tion as  provided  by  law,  and  demanding  that  the  sheriff  set 
over  to  him  as  exempt  all  the  money  that  might  remain  aris- 
ing from  the  sale  after  the  payment  of  the  building  associa- 
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tion  mortgage,  but  that  the  sheriff  refused  to  pay  the  same 
or  any  part  thereof,  and  refused  to  accept  his  schedule ;  that 
Dora  Clements  at  the  same  time  demanded  of  the  sheriff 
that  he  turn  over  to  her  the  one-third  part  arising  from  such 
sale,  if  that  much  remained  after  the  payment  of  the  build- 
ing association  mortgage,  and  that  if  that  amount  did  not 
remain,  that  the  part  that  did  remain  be  turned  over  to 
her  as  the  wife  of  Kobert  Clements,  on  account  of  her 
interest  as  such  wife  in  the  lands,  which  the  sheriff  refused 
to  do,  and  on  the  day  of  the  sale  she  brought  this  suit  to 
obtain  one-third  of  the  proceeds  of  such  sale,  and  at  the 
time  of  filing  her  suit  she  obtained  a  restraining  order  en- 
joining the  payment  of  the  money  as  in  the  decree  ordered, 
and  the  executor  of  the  sheriff  still  holds  the  same  to  abide 
the  result  of  this  suit;  that  in  May,  1891,  Hartman  and 
Snyder  obtained  a  Judgment  against  Clements;  that  they 
were  not  made  parties  to  the  foreclosure  suit,  and  that  Ris- 
tine  paid  to  them  the  amount  of  their  judgment,  and  such 
judgment  was  thereupon  satisfied;  that  in  April,  1895, 
Davis  and  Bankin  obtained  a  judgment  against  Kobert 
Clements  upon  a  contract  for  $921,  which  has  never  been 
paid,  but  which  is  still  in  force  and  effect  In  1893  Robert 
Clements  was  engaged  in  the  sale  of  intoxicating  liquor, 
and  was  indicted  and  convicted  for  violations  of  the  law 
and  fined,  amounting  in  fines  and  costs  to  $240.20,  and 
was  committed  to  jail  until  such  judgments  were  paid  or 
replevied ;  that  these  judgments  were  replevied  by  one  Isaac 
Clements,  and  that  Robert  Clements  has  never  paid  any 
part  of  the  same,  except  as  hereinafter  set  forth.  In  June, 
1895,  Clements  executed  his  note  to  Hostetter  for  $160, 
and  to  secure  the  same  Clements  and  wife  executed  a  mort- 
gage on  the  land,  and  no  part  of  the  note  and  mortgage 
lias  ever  been  paid  or  satisfied ;  that  this  note  and  mortgage 
were  executed  under  the  following  conditions:  In  June, 
1895,  Robert  Clements  was  engaged  in  the  sale  of  intoxicat- 
ing liquors  in  the  town  of  Ladoga,  and  had,  from  the  1st 
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day  of  March,  1895,  been  selling  and  carrying  on  such 
business  without  a  license  from  the  town,  and  the  town 
board  had  previous  thereto  often  demanded  of  him  that  he 
take  out  a  license  and  pay  the  fee  therefor,  which  they 
claimed  to  be  $150 ;  that  previous  to  June,  1895,  the  matter 
had.  been  considered  by  the  town  board,  and  they  were  in- 
structed by  their  attorney  that  it  was  doubtful  whether  they 
could  collect  any  license  fee,  and  doubtful  if  they  could 
convict  Clements  for  the  violation  of  any  ordinance;  that 
the  attorney  was  thereupon  instructed  to  collect  such  fee 
or  in  some  way  secure  the  same ;  that  the  attorney  informed 
Clements  and  his  wife  that  he  would  prosecute  Clements 
for  a  violation  of  the  ordinance  if  the  fee  was  not  paid,  and, 
that  if  they  could  not  raise  the  money,  that  Hostetter,  the 
town  clerk,  would  furnish  the  money  and  pay  for  the 
license,  and  the  same  would  be  issued  to  Clements  and 
dated  back  to  the  1st  day  of  March,  1895,  if  Clements  would 
execute  his  note  to  Hostetter  for  $160,  which  would  be  $150 
furnished  by  Hostetter  for  the  license  and  $10  for  the  at- 
torney's services. 

The  court  further  found :  That  the  town  of  Ladoga  did 
not  intend  to,  and  did  not  believe  that  it  could,  collect  the 
license  fee  by  law,  or  prosecute  Clements  for  a  violation  of 
the  ordinance,  and  that  Hostetter  had  never  at  any  time 
agreed  to  furnish  the  $150,  or  any  part  thereof;  that  the 
representations  made  by  the  town  attorney  were  not  believed 
by  him  to  be  true,  at  the  time  they  were  made,  and  were 
made  for  the  purpose  of  inducing  Robert  Clements  to 
execute  his  note,  and  to  induce  Robert  and  Dora  Clements 
to  execute  the  mortgage;  that  the  Clements  believed  these 
statements  to  be  true,  and  on  account  of  the  same  executed 
the  note  and  mortgage  to  Hostetter ;  that  the  town  attorney, 
after  he  procured  the  note  and  mortgage,  reported  to  the 
town  board  what  he  had  done,  and  they  ratified  his  actions, 
and  authorized  the  town  clerk,  the  payee  named  in  the  note 
and  mortgage,  to  issue  to  Clements  a  license  for  one  year, 
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dating  the  same  back  to  the  1st  day  of  March,  1896,  and 
Hostetter,  as  such  clerk,  was  instructed  to  accept  the  note 
and  mortgage  in  payment  of  the  license  fee,  which  he  did 
as  the  property  of  the  town  of  Ladoga ;  that  Hostetter  did 
not  fumisli  any  money  upon  the  note  and  mortgage,  and 
never  paid  any  consideration  for  the  same^  and  that  the 
only  consideration  which  was  given  for  the  note  and  mort- 
gage was  the  license  issued  by  the  town  to  Clements  and 
the  services  performed  by  the  town  attorney;  that  it  was 
agreed  that  Hostetter  should  take  the  note  and  mortgage, 
and  hold  them  for  the  use  and  benefit  of  the  town,  but  the 
town  was  instructed  by  its  attorney  that  if  Clements  should 
learn  that  Hostetter  had  not  advanced  the  $150  in  payment 
of  the  license  fee,  that  he  could,  and  would  probably,  defeat 
the  note  and  mortgage,  and  that  it  was  best  that  no  record 
be  made  of  their  proceedings  in  the  matter,  and  no  record 
ever  was  made ;  that  when  this  note  and  mortgage  were  exe- 
cuted there  was  in  force  a  town  ordinance  concerning  liquor 
licenses  from  the  to\vn  board,  and  requiring  the  payment  of 
$100  as  a  license  fee;  that  Clements,  on  the  1st  day  of 
March,  1895,  obtained  a  county  license,  and  he  continued 
to  sell  within  the  town  up  to  the  1st  day  of  March,  1896, 
and  for  sometime  thereafter;  that  in  October,  1896,  having 
failed  to  pay  the  judgments  against  him  in  favor  of  the 
State,  executions  were  issued  and  delivered  to  the  sheriff, 
who  was  threatening  to  arrest  Clements;  that  at  that  time 
he  borrowed  from  Green  the  sum  of  $1,000,  Clements  pre- 
tending to  give  to  Green  a  list  of  all  his  indebtedness,  which 
was  a  correct  list  except  the  judgment  for  $921  in  favor  of 
Davis  and  Rankin,  and  Green  was  at  the  time  ignorant  of 
the  existence  of  this  judgment.  Green  believing  that  the 
amount  of  the  encumbrances  on  the  land  included  the  build- 
ing association  mortgages,  the  judgments  in  favor  of  the 
State,  and  the  mortgage  to  Hostetter,  and  that  when  these 
were  paid  off,  and  a  mortgage  by  Robert  Clements  and  his 
wife  would  be  a  first  lien  on  the  land,  he  drew  his  check  for 
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$1,000,  delivered  it  to  Lis  agent,  who  deposited  it  in  a 
bank ;  that  Dora  Clements  up  to  that  time  had  not  agreed  to 
sign  the  mortgage,  but  being  assured  by  the  loan  agent,  who 
was  loaning  the  money  for  Green,  that  the  $1,000  would 
pay  off  all  the  liens  against  the  land,  she  agreed  to  and 
did  sign  and  execute  the  mortgage,  and  that  she  never 
received  any  consideration  for  the  mortgage,  and  never 
received  any  part  of  the  $1,000;  that  the  agent  of  Green 
thereupon  executed  a  check  to  the  building  association  for 
the  amount  due  upon  its  mortgages,  and  also  paid  in  cash 
to  the  sheriff  $240.20,  the  amount  due  upon  the  executions 
in  the  sheriff's  hands  on  the  judgments  in  favor  of  the 
State;  but,  having  learned  at  that  time  that  the  judgment 
of  $921  in  favor  of  Davis  and  Rankin  had  not  been  taken 
into  consideration,  Ke  stopped  the  payment  of  the  check 
which  he  had  given  the  building  association  and  the  check 
was  never  paid,  and  the  agent  immediately  demanded  of 
the  sheriff  the  amount  paid  him  upon  the  execution. 
The  sheriff  refused  to  refund  the  money,  but  retained 
it,  returned  the  execution  satisfied,  and  the  judgments 
against  Clementa  were  thus  paid  and  satisfied  out  of 
the  money  furnished  by  Green,  and  that  the  money  so  paid 
to  the  sheriff  by  the  agent  has  never  been  repaid  to  Green ; 
that  as  soon  as  the  sheriff  refused  to  refund  such  money, 
the  mortgage  to  Green  was  immediately  recorded,  and  the 
balance  of  the  money  remaining  in  the  hands  of  the  agent, 
and  also  the  note  and  mortgage,  were  delivered  to  Green, 
and  afterwards,  on  the  13th  day  of  October,  1898,  Green 
transferred  and  assigned  to  Hosea  IT.  Ristine  this  note  and 
mortgage,  Ristine  paying  therefor  the  sum  of  $50,  the 
assignment  of  the  same  being  as  follows:  "Por  value  re- 
ceived, I  hereby  assign  this  note  to  Hosea  H.  Ristine. 
October  13,  1898.  George  Green;"  that  the  mortgage  and 
note  are  now  the  property  of  Ristine,  and  that  nothing  has 
ever  been  paid  upon  this  note  and  mortgage  other  than  the 
return  of  money  to  Green  as  above  set  out.    In  1896  one 
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Harvey  was  attorney  for  the.  town  of  Ladoga,  and  when 
Dora  Clements  prepared  to  file  her  complaint  she  did  not 
desire  to  do  so  if  the  town  should  insist  that  the  mortgage 
executed  to  Hostetter  would  be  by  the  town  claimed  to  be 
a  lien  on  her  interest ;  that  her  attorney  and  Harvey  agreed 
that,  if  she  should  file  a  suit  to  obtain  her  interest  in  the 
land  and  the  proceeds  of  the  sale,  the  town  would  not  claim 
any  lien  upon  any  money  which  might  be  ordered  and  found 
.due  her  from  the  sale,  if  Robert  Clements  should  file  his 
suit  and  attempt  to  obtain  the  amount  due  him  by  exemp- 
tion; that  Dora  Clements  thereupon  filed  this  action,  and 
the  same  was  determined  against  her  in  the  lower  court, 
and  she  appealed  the  same  to  the  Supreme  Court,  and  ob- 
tained a  reversal  thereof;  that  Robert  Clements,  in  1896, 
filed  his  suit  demanding  his  exemption  out  of  such  proceeds, 
and  both  parties  are  now  prosecuting  their  suits ;  that  after 
the  reversal  of  her  suit  her  attorney  appeared  before  the 
town  board,  and  informed  them  of  his  agreement  with 
Harvey,  and  represented  that  the  note  and  mortgage  exe- 
cuted by  Clements  and  wife  to  Hostetter  were  worthless, 
and  that  their  only  chance  to  realize  thereon  was  through 
the  agreement  with  Ilarvoy;  that  the  town  board  at  the 
time  believed  that  the  only  ordinance  upon  the  subject  of 
liquor  licenses  was  the  ordinance  of  1877,  which  had  been 
in  fact  superseded  by  the  ordinance  of  1880,  and  that  they 
did  not  know  of  the  existence  of  this  last  named  ordinance, 
and,  believing  the  note  and  mortgage  could  not  be  enforced, 
the  board  authorized  Hostetter  to  assign  the  same  to  one 
Daugherty  to  use  the  same  for  whatever  benefit  it  might  be 
to  Dora  Clements ;  thereupon  Hostetter,  who  was  no  longer 
town  clerk,  assigned  the  note  and  mortgage  to  Daugherty; 
that  the  assignment  was  made  without  any  consideration 
by  Daugherty  or  Dora  Clements  to  the  town ;  that  nothing 
has  ever  been  paid  on  the  same,  which  is  long  past  due ;  that 
Daugherty,  upon  application,  was  thereupon  made  a  party 
to  this  suit,  and  filed  his  cross-complaint  to  foreclose,  and 
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afterwards    assigned    the    note    and    mortgage    to    Fyora 
Clements. 

The  court  stated  as  conclusions  of  law:  (1)  The  artsign- 
ment  to  Daugherty  of  the  Clements'  note  and  moitgage 
given  to  Hostetter  was  void,  and  transferred  no  interest 
the  town  had  therein;  (2)  that  the  mortgage  is  valid  to  the 
extent  of  $100  upon  the  funds  involved  in  this  suit;  (3) 
that  the  mortgage  by  Robert  and  Dora  Clements  to  George 
Green  is  void  as  to  Dora  Clements,  and  valid  as  to  Robert 
in  the  sum  of  $240.20;  (4)  that  Ristine  should  be  subro- 
gated to  the  rights  of  the  State  in  its  several  judgments 
against  Robert  Clements,  and  that  he  has  a  first  liwi  on  the 
interests  of  Robert  Clements  in  the  fund  in  controversy; 
(5)  that  Robert  Clements'  interest  in  the  fund  is  $162.16, 
and  that  the  lien  of  Ristine  should  be  foreclosed  on  that 
amount;  (6)  that  Ristine  should  recover  $290.20  from 
Robert  Clements,  and  is  entitled  to  $162.16  of  the  fund 
paid  the  derk  by  the  executor  of  Davis'  estate;  (7)  that  the 
town  of  Ladoga  should  recover  $100,  and  is  entitled  to  a 
judgment  against  Robert  Clements  for  that  sum  and  the 
foreclosure  of  its  mortgage  upon  the  funds  in  controversy 
against  Robert  and  Dora,  and  that  the  town  has  a  lien  for 
that  sum  upon  the  amount  due  Dora  C]ements;  (8)  that 
Dora  Clements  is  entitled  to  $300  pf  the  money  in  contro- 
versy; that  her  interest  would  be  $400,  but  the  town  is 
entitled  to  $100  of  that  sum.  Nine,  ten,  and  eleven  are 
concerning  costs. 

This  is  a  third  appeal.  Davis  v.  Clements,  148  Ind.  605 ; 
Clements  v.  Davis,  155  Ind.  624.  Upon  the  last  appeal 
it  was  held  that  Dora  Clements  was  entitled  to  one-third 
of  the  proceeds  realized  on  the  building  and  loan  fore- 
closure sale,  there  being  a  sufficient  amount  remaining  to 
pay  such  third  after  paying  the  mortgage  debt.  In  the  trial 
court,  when  the  case  was  remanded,  new  parties  were  made 
and  new  issues  joined 
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Appellant  Risfine  and  appellee  Dora  Clements  each 
excepted  to  each  conclusion  of  law.  They  each — the  former 
hy  assignment  of  error  and  the  latter  by  an  assignment  of 
cross-error — question  the  validity  of  the  note  and  mortgage 
given  Hostetter  for  the  license  fee. 

Prior  to  the  approval  of  the  act  of  March  31,  1879  (Acts 
1879,  p.  201),  which  amended  §22  of  the  act  of  1852  (1  R. 
S.  1852,  p.  482),  towns  were  not  authorized  to  license  by 
ordinance  the  sale  of  intoxicating  liquors.  The  seventh 
clause  of  §22  of  the  act  of  1852,  which  is  the  seventh  clause 
of  §4357  Bums  1901,  authorizes  towns  to  license  the  sale 
of  intoxicating  liquors,  and  provides  that,  "a  sum  not  ex- 
ceeding the  amount  required  by  the  statutes  of  the  State 
for  license  to  sell  or  retail  intoxicating  liquors,  may  be  re- 
quired to  be  paid  into  the  treasury  of  the  corporation  by  the 
person  so  licensed  before  receiving  such  license."  At  the 
time  Clements  and  wife  gave  the  note  and  mortgage  for  the 
license  fee,  there  was  in  force  an  ordinance  of  the  town  of 
Ladoga  making  it  unlawful  to  sell  liquors  in  the  town  with- 
out first  procuring  from  the  board  of  trustees  a  license,  and 
also  providing  that  a  person  desiring  to  obtain  such  license 
should  make  application  to  the  clerk  of  the  board,  showing 
he  had  obtained  a  license  from  the  proper  county  author- 
ities, and  should  tender  a  receipt  from  the  town  treasurer 
for  $100  as  payment  for  the  license  for  one  year  from  the 
date  of  its  issue,  whereupon  the  clerk  should  make  out  a 
license  authorizing  such  sale  for  one  year,  which  license 
should  be  signed  by  the  president  of  the  board  and  attested 
by  the  clerk. 

The  statute  leaves  it  optional  with  the  town  whether  it 
will  require  the  payment  of  the  license  fee  in  advance  of 
the  issuing  of  the  license.  But  by  the  ordinance  the  license 
could  not  be  issued  until  the  applicant  presented  the  treas- 
urer's receipt  for  $100  as  payment  for  the  license. 

The  right  given  by  the  legislature  to  a  town  to  require  a 
license  to  sell  liquor  has  for  its  object  the  restriction  of  the 
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business  and  is  upon  the  theory  that  the  business  is  one 
"which  requires  restraint  because  it  is  harmful  to  society." 
City  of  Indianapolis  v.  Bieler,  138  Ind.  30;  EmericJc  v. 
City  of  Indianapolis,  118  Ind.  279.  The  granting  of  the 
license  is  not  the  execution  of  a  contract,  but  is  a  permit 
granted  under  laws  enacted  in  an  exercise  of  the  police 
power  of  the  State.  McKinney  v.  Town  of  Salem,  77 
Ind.  213. 

An  ordinance  enacted  with  the  formalities  required  by 
law  has  the  same  effect  within  the  corporate  limits  and 
with  respect  to  persons  upon  whom  it  lawfully  operates  that 
a  legislative  act  has  upon  the  people  at  large.  The  inhab- 
itants of  the  particular  locality  are  the  corporation,  which 
is  represented  by  the  board  of  trustees.  When  the  trustees, 
clothed  with  local  and  limited  powers  of  sovereignty,  have 
enacted  an  ordinance  or  local  law,  thus  prescribing  a  gen- 
eral and  permanent  rule,  they  have  no  authority  to  set  aside 
or  disregard  the  ordinance  except  in  some  manner  pre- 
scribed by  law.  See  Swindell  v.  State,  ex  reh,  143  Ind. 
153,  35  L.  R.  A.  50;  Citizens  Gas,  etc.,  Co.  v.  Town  of 
Elwood,  114  Ind.  332 ;  Bills  v.  City  of  Ooshen,  117  Ind. 
221,  3  L.  R  A.  261.  They  simply  represent  the  mxmici- 
pality,  and  with  the  ordinance  in  force  they  had  no  author- 
ity to  issue  a  license  except  as  provided  by  the  ordinance. 
A  condition  precedent  to  issuing  the  license  was  presenting 
a  receipt  from  the  town  treasurer  for  $100.  The  trustees 
had  no  authority  to  exact  the  license  fee  except  by  virtue  of 
the  ordinance. 

It  is  true  that  a  municipal  corporation  has  the  power  to 
receive,  as  payee,  a  note  and  mortgage  for  a  debt  lawfully 
due  to  such  corporation.  But  a  license  fee,  the  payment  of 
which  is  a  condition  precedent  to  issuing  the  license,  is  in 
no  sense  a  debt  owing  the  municipality.  The  fact  that  he 
had  been  selling  for  some  months  without  a  license  did  not 
make  him  indebted  to  the  town  for  the  license  fee.  If  he 
voluntarily  sold  during  those  months  without  attempting  to 
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procure  a  license,  he  simply  violated  the  ordinance,  and  was 
subject  to  its  penalties.  In  such  case  the  license,  when 
issued,  could  not  be  dated  back  to  protect  sales  made  before 
the  license  was  issued.  The  license  could  not  be  issued 
until  the  fee  was  paid,  and  if  sales  were  made  they  were 
made  without  a  license,  not  under  a  license  that  was  not 
paid  for.  The  priipary  purpose  in  exacting  the  license  fee 
is  not  to  increase  the  revenue  of  the  municipality,  but  it  is 
imposed  from  motives  of  public  policy  to  restrain  the  sale 
of  a  commodity  that  is  harmful  to  society.  The  language 
of  the  ordinance  admits  of  no  doubt  that  the  payment  of 
the  license  fee  is  a  condition  precedent  to  the  issuing  of  the 
license,  and  that  it  requires  that  the  money  should  be  paid 
into  the  town  treasury.  If  the  town  authorities  may  dis- 
regard the  provisions  of  an  ordinance  in  part,  they  may 
disregard  it  as  a  whole,  and,  as  the  whole  ordinance  could  be 
practically  annulled  by  the  acceptance  of  a  note  for  the  li- 
cense fee,  such  note  is  void  as  being  contrary  to  public 
policy.  Moreover,  a  license  issued  without  the  payment  of 
the  license  fee  as  contemplated  by  the  ordinance  is  a  void 
license,  and  a  note  given  in  payment  for  such  license  is 
without  consideration.  HencJce  v.  Standiford,  66  Ark. 
536,  62  S.  W.  1 ;  Zielke  v.  State,  42  Neb.  750,  60  X.  W. 
1010;  Fry  v.  Kaessner,  48  Neb.  133,  66  N.  W.  1126; 
Doran  v.  Phillips,  47  Mich.  228,  10  N.  W.  350;  McWill- 
tarns  v.  Phillips,  51  Miss.  196;  City  of  Craig  v.  Smith, 
31  Mo.  App.  286;  Munsell  v.  Temple,  8  111.  93;  Spake 
V.  People,  89  111.  617 ;  Handy  v.  People,  29  111.  App.  99 ; 
Houser  v.  State,  18  Ind.  106 ;  Dudley  v.  State,  91  Ind. 
312 ;  McLeod  v.  Scott,  21  Or.  94,  26  Pac.  1061,  29  Pac. 
1;  Black,  Intox.  Liq.,  §§183,  184. 

Upon  the  facts,  the  conclusion  of  law  that  the  mortgage 
by  Robert  and  Dora  Clements  to  Green  is  void  as  to  Dora 
Clements  is  right.  She  was  induced  to  sign  the  mortgage 
upon  representations  made  to  her  that  the  money  to  be  fur- 
nished by  Green  would  pay  all  encumbrances,  and  that  the 
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Green  mortgage  would  be  the  only  encumbrance  on  the 
land,  which  representations  were  not  true.  The  finding 
does  not  show  that  the  validity  of  the  Green  mortgage  was 
adjudicated  in  the  foreclosure  suit  by  the  building  and  loan 
association.  The  complaint  in  that  case  simply  averred 
that  on  a  certain  date  Green  took  the  mortgage  from  the 
Clements  "which  plaintiff  says  is  subsequent  to  their  mort- 
gage." Green  did  not  ask  any  adjudication  as  to  his  mort- 
gage by  way  of  cross-complaint  or  otherwise,  but  suffered 
default. 

Upon  the  cross-errors  assigned  by  Dora  Clements  the 
judgment  is  reversed,  with  instructions  to  restate  the  con- 
clusions of  law. 


Fritzinger  v.  State,  ex  rel.  Eckert. 

[No.  4,461.    Filed  Jnne  25,  1903.] 

m 

Appeal. — Question  of  Law. — BUI  of  Exceptions. — Review. — ^Where  an 
appeal  has  been  taken  nnder  $642  Bums  1901,  and  the  qnestion 
reserved  is  npon  the  admission  or  exclusion  of  evidencei  the  bill 
of  exceptions  should  show  that  the  objection  was  made,  with  the 
grounds  of  objection,  and  that  exception  was  taken  at  the  time, 
p.  S51. 

Same. — Motion  to  Strike  Out  Evidence. — BUI  of  Exceptions. — Review. — 
The  mling  of  the  trial  court  on  a  motion  to  strike  oat  ''all  the 
evidence"  of  a  certain  witness  will  not  be  reviewed  on  appeal, 
where  the  bill  of  exceptions  sets  ont  only  a  part  of  the  evidence 
given  by  the  particular  witness,    p.  35S. 

Trial. — Instructions,— ThQ  trial  court  may  refuse  to  give  instructions 
that  are  a  substantial  repetition  of  instructions  already  given, 
p.  S5S. 

Same. — Instructions. — Number  of  Witnesses. — Preponderance  of  Evidence. 
— ^It  is  not  error  for  the  trial  court  to  refuse  an  instruction  that 
would  give  or  have  a  tendency  to  give  the  jury  to  understand 
that  the  prexK>nderance  of  evidence  is  to  be  determined  by  the 
number  of  witnesses  testifying  on  each  side.    p.  S5S. 

From  Adams  Circuit  Court ;  JR.  K.  JSnvin,  Judge. 

Action  by  the  State,  on  the  relation  of  Evelyn  Eckert, 
against  Erastus  Fritzinger.  From  a  judgment  for  re- 
latrix,  defendant  appeals    Affirmed, 
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A.  P.  Beattyy  John  Schurger  and  D.  E.  Smith,  for  appel- 
lant. 

KoBiNSON,  C.  J. — ^Prosecution  against  appellant  on  a 
charge  of  bastardy. 

The  bill  of  exceptions  recites  that  appellant  notified  the 
court  of  his  intention  to  take  the  questions  of  law  involved 
in  the  motion  for  a  new  trial  to  the  Appellate  Court  *ipon 
the  bill  of  exceptions  only,  as  provided  in  §642  Bums 
1901.  This  statute  provides  that,  when  the  question  so  re- 
served is  shown  by  the  bill  of  exceptions,  the  party  except- 
ing shall  notify  the  court  that  he  intends  to  take  the  ques- 
tion of  law  to  the  appellate  tribunal  upon  the  bill  of  excep- 
tions only,  and  that  the  court  shall  cause  the  bill  to  be  so 
made  that  it  will  distinctly  and  briefly  embrace  so  much  of 
the  record  only  and  the  statement  of  the  court  as  to  enable 
the  court  to  apprehend  the  particular  question  involved. 
As  it  has  been  held  that  this  section  and  §639  Bums  1901 
are  to  be  construed  in  pari  materia  (Starry  v.  Winning, 
7  Ind.  311 ;  Indiana,  etc.,  R.  Co,  v.  Adams,  112  Ind.  302), 
it  follows  that  if  the  question  reserved  is  upon  the  admis- 
sion or  exclusion  of  evidence  the  bill  should  show  that 
objection  was  made,  with  the  grounds  of  the  objection,  and 
that  the  exception  was  taken  at  the  time  the  ruling  chal- 
lenged was  made.  We  can  review  such  questions  only  as 
have  been  decided  by  the  trial  court,  whether  presented  un- 
der this  section  of  the  code  or  by  an  appeal  in  any  other 
mode.  Short  v.  Stutesm^in,  81  Ind.  115;  Elliott,  App. 
Proc,  §§236,  239 ;  Ewbank's  Manual,  §96.  It  necessarily 
follows  that  in  an  appeal  under  this  section  the  appellate 
court  will  consider  only  such  objections  to  the  admission 
or  exclusion  of  evidence  as  were  presented  to  the  trial  court. 
In  no  other  way  could  it  be  made  to  appear  that  the  particu- 
lar question  of  law  decided  by  the  trial  court  during  the 
progress  of  the  cause  is  presented  for  decision  on  appeal 
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Where  the  grounds  of  objection  are  not  shown,  no  question 
is  presented. 

We  can  not  review  the  action  of  the  trial  court  in  over- 
ruling a  motion  to  strike  out  "all  the  evidence"  of  a  certain 
witness,  when  the  bill  of  exceptions  sets  out  only  a  part  of 
the  evidence  given  by  the  particular  witness. 

It  is  not  error  to  refuse  to  give  an  instruction  where  the 
substance  of  the  material  part  of  the  instruction  is  con- 
tained in  instructions  that  are  given. 

The  court  properly  instructed  the  jury  that  the  prepon- 
derance of  evidence  does  not  necesssarily  consist  alone  in  the 
greater  number  of  witnesses  testifying  to  a  particular  fact 
or  state  of  facts,  but  was  to  be  determined  from  a  considera- 
tion of  all  the  evidence  given  in  the  case,  the  apparent  con- 
sistency, fairness,  and  congruity  of  the  evidence,  and  the 
reputation  of  the  witnesses  for  truth  and  veracity  when 
shown,  and  that  if  the  jury  found  that  the  evidence  bearing 
upon  appellee's  case  was  evenly  balanced,  or  that  it  prepon- 
derated in  favor  of  the  appellant,  the  verdict  should  be  for 
the  appellant.  Aa  the  substance  of  the  instructions  requested 
upon  the  subject  of  the  preponderance  of  the  evidence  was 
contained  in  instructions  given  by  the  court,  there  was  no 
reversible  error  in  refusing  to  give  them.  It  has  been  decided 
many  times  in  this  State  that  the  trial  court  may  refuse 
to  give  instructions  that  are  a  substantial  repetition  of 
instructions  already  given,  and  which  are  as  favorable  to 
the  party  making  the  request  as  are  the  instructions  refused. 

It  is  not  error  to  refuse  an  instruction  that  would  give  or 
have  a  tendency  to  give  the  jury  to  understand  that  the 
preponderance  of  evidence  is  to  be  determined  by  the  num- 
ber of  witnesses  testifying  on  each  side.  Howlett  v.  Dilts, 
4  Ind.  App.  23. 

The  court  very  fully  instructed  the  jury  upon  the 
facts  and  circumstances  they  might  consider  in  determin- 
ing the  credibility  of  the  witnesses — among  other  things, 
statements,  if  any,  made  out  of  court,  inconsistent  with  those 
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made  on  the  trial.  The  relatrix  was  a  witness,  and  the 
instraction  was  applicable  to  her  testimony  as  well  as  to 
that  of  the  other  witnesses.  Moreover,  in  a  separate  in- 
struction, the  principle  was  stated  with  reference  to  the  re- 
latrix as  a  witness. 

The  court  properly  instructed  the  jury,  and  at  consider- 
able length,  upon  the  material  questions  in  the  case.  No 
good  purpose  would  be  subserved  in  setting  out  the  in- 
structions. A  very  careful  study  of  all  the  instructions 
given  leads  to  the  conclusion  that  no  reversible  error  was 
committed  against  appellant  in  the  court's  refusal  to  give 
certain  instructions.  No  question  is  made  as  to  the  cor- 
rectness of  any  instruction  given.  They  covered  the  material 
questions  in  issue,  and,  taken  as  a  whole,  presented  the 
case  fully  and  fairly  to  the  jury. 

As  it  is  conceded  that  no  exception  was  taken  to  the  re- 
mark made  by  the  court  that  "it  seems  to  me  that  this  wit- 
ness has  padded  her  testimony,"  the  question  is  not  prop- 
erly saved.  To  present  the  question  for  review,  an  excep- 
tion should  have  been  taken  to  the  remarks  of  the  court, 
and  the  alleged  misconduct  stated  as  one  of  the  grounds  for 
a  new  trial.  Chicago,  etc.,  R.  Co.  v.  Brown^  157  Ind. 
544. 

Judgment  affirmed. 


Brower  et  al.  v.  Locke,  by  Next  Friend. 

[No.  8,994.    Filed  June  26,  1903.  ] 

Nboligenoe. — Violation  of  Statute. — Master  and  Servant. — The  assign- 
ment of  a  young  and  inexperienced  person  to  cleaning  machinery 
while  in  motion,  in  violation  of  $70671  Burns  1901,  is  negligence 
per  se.    pp.  357,  358, 

Sams. — Cleaning  Machinery  WhUe  in  Motion, — Children. — ^Defendants 
are  not  relieved  from  liability  for  negligence,  nnder  §70871  Bums 
1901,  prohibiting  the  employment  of  persons  under  sixteen  years  of 
age  to  clean  machinery  while  in  motion,  because  of  the  fact  that  the 

Vol.  31—23 
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part  of  the  machine  on  which  plaintifT  was  ordered  to  work  was 
not  in  motion,  where  the  i>arts  of  the  machine  designed  to  move 
were  in  motion,    p.  358, 

Master  and  Servant. — Negligence. — Violation  of  Statute. — The  em- 
ployer can  not  pnt  nxK>n  the  employe  the  risks  that  arise  from  the 
employer's  violation  of  a  statute,    p.  359. 

Sake. — Defects. — Astumption  of  Risks. — ^A  verdict  for  plaintifT  for  in- 
juries received  while  operating  defective  machinery  will  not  he 
reversed  on  the  ground  that  plaintiff  assomed  the  risk,  where  it 
does  not  appear  that  the  defects  and  consequent  danger  were  ob- 
vious, since  plaintiff  was  not  required  to  look  for  defects  that 
might  possibly  exist,   pp,  359,  360. 

From  the  Superior  Court  of  Marion  County;  J.  M. 
Leathers^  Judge. 

Action  by  Harry  Locke,  by  his  next  friend,  against 
Abram  G.  Brower  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

W.  H.  H.  Miller,  J.  B.  Elam,  J.  W.  Fesler  and  S.  D. 
Miller,  for  appellants. 
J.  B.  Kealing  and  M,  M.  Hugg,  for  appellee. 

CoMSTocK,  P.  J. — Action  by  appellee  against  appellants 
for  damages  for  personal  injuries  received  by  appellee 
while  in  the  employ  of  appellants.  The  complaint  is  in 
three  paragra»phs. 

The  material  allegations  of  the  first  paragraph  are : 
That  the  plaintiff  was,  on  the  12th  day  of  July,  19*00,  the 
date  of  his  alleged  injury,  an  infant  under  the  age  of 
sixteen  years,  to  wit,  fourteen  years  of  age;  that  the  de- 
fendants on  said  date  were,  and  for  a  long  time  prior  there- 
to had  been,  the  owners  of  and  engaged  in  operating  a  mill, 
in  the  city  of  Indianapolis,  for  the  manufacture  of  cotton 
products,  and  in  which  they  operated  a  large  niunber  of 
carding  machines ;  that  on  each  of  said  machines  were  two 
cylinders  revolving  with  great  force  and  speed,  and  around 
said  cylinders  were  set  and  arranged  a  large  number  of 
wire  teeth,  composed  of  iron  or  steel,  being  set  and  ar- 
ranged as  a  brush,  and  bent  at  an  angle;  that  said  ma- 
chines had  a  guard  or  cover  over  and  in  front  of  said  cylin- 
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ders,  which  was  fastened  and  held  in  place  by  a  catch  to 
the  side  and  towards  the  top  of  said  machines^  and  were  so 
arranged  npon  hinges  that  said  guard  or  cover  could  be  let 
down,  leaving  said  cylinder  exposed ;  that  when  any  of  said 
machines  were  run  with  said  guard  or  cover  down,  it  was 
Irighly  dangerous  to  operate ;  that  in  carding  said  cotton  the 
dust,  dirt,  and  extraneous  matter  in  said  cotton  would  ac- 
cumulate on  said  guards  or  covers,  and  other  parts  of  said 
machines,  requiring  them  to  be  frequently  cleaned ;  that  on 
the  afternoon  of  July  9,  1900,  plaintiff  was  employed  by 
the  defendants  to  work  in  their  said  mill,  and  was  by  their 
agents  placed  to  work  upon  a  number  of  said  carding  ma- 
chines, and  a  part  of  his  duties  as  such  employe  was  to 
clean  said  machines ;  that  plaintiff  was  of  ordinary  intelli- 
gence and  education  for  one  of  his  years,  but  inexperienced 
in  the  use  and  operation  of  machinery  of  all  kinds,  and  had 
no  experience  in  running  or  operating  carding  machines 
or  in  working  about  them ;  that  plaintiff  was  carelessly  and 
negligently  instructed  by  the  agents  of  defendants,  who 
had  charge  of  said  machines  upon  which  he  was  directed  to 
work,  to  clean  said  machines,  and  the  guards  or  covers  upon 
the  same,  while  said  machines  were  in  operation,  and  to  do 
snch  cleaning  with  waste  cotton  and  other  material  fur- 
nished him  for  the  purpose ;  that  because  of  plaintiff's  ten- 
der age  and  inexperience  he  was  not  capable  of  understand- 
ing or  comprehending  the  danger  attending  the  operation  of 
said  machines;  that  on  said  12th  day  of  July,  1900,  while 
plaintiff,  pursuant  to  his  instructions  as  aforesaid,  was 
cleaning  one  of  said  carding  machines  upon  which  he  was 
directed  to  work,  and  while  the  same  was  in  motion,  the 
g^iard  or  cover  to  which,  in  some  manner  unknown  to  plain- 
tiff, had,  without  any  fault,  carelessness,  or  negligence  on 
his  part,  become  unfastened  and  open,  leaving  the  cylinders 
in  said  machines  exposed,  his  right  hand  was  caught  by  the 
wire  teeth  around  the  same,  and  his  right  hand  and  arm 
were  drawn  into  said  machine,  so  injuring  his  arm  as  to  re- 
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.  *^«  at  the  shoulder,  and  otherwise  injuring 

,ulre  «-P"  ^^^^^^      the  sum  of  $10,000. 

bim  to  his  damage  in  I  ^     ,  n    ,      _    .1, 

The  second  paragraph,  after  alleging  appellee  s  age,  the 
operation  of  carding  machines,  ^nd  his  employment  by  ap- 
Dellante  avers  that  appellee  was  inexperienced  in  the  use 
and  operation  of  machinery  of  all  kinds,  and  had  no  ex- 
perience in  running  or  operating  carding  machines  or  work- 
ing about  the  same ;  that  appellee  was  carelessly  and  negli- 
gently instructed  by  the  agents  of  appellants,  who  had 
charge  of  said  machines,  to  clean  said  machines  upon  and 
about  which  he  was  directed  to  work,  and  the  guards  or 
covers  upon  the  same,  while  said  machinery  was  in  full 
operation  and  motion,  and  to  do  so  with  waste  cotton  or 
other  material  furnished  him  for  that  purpose ;  that  he  was 
not  in  any  way  instructed  as  to  said  guard  or  cover,  or  the 
danger  attending  the  use  of  said  machines,  with  the  cylin- 
ders exposed ;  that  because  of  appellee's  tender  age  and  in- 
experience he  was  not  capable  of  comprehending  the  dan- 
ger attending  the  operation  of  said  machines;  that  while 
performing  h'is  duties  as  such  employe  of  appellants,  in 
cleaning  one  of  appellant's  carding  machines  while  in  mo- 
tion, pursuant  to  his  directions  and  instructions,  he  was 
injured,  by  reason  of  the  guard  or  cover  upon  said  machine 
becoming  unfastened  and  dropping,  in  some  manner  un- 
known to  appellee,  without  any  fault  or  negligence  on  his 
part,  leaving  the  cylinders  exposed,  by  having  his  right 
hand  and  arm  caught  by  the  wire  teeth  around  said  cylin- 
ders, and  so  injuring  him  that  it  was  necessary  to  amputate 
his  arm. 

The  third  paragraph  sets  out  substantially  the  same  facts 
as  the  second,  and  further  alleges  that  he  was  put  to  work 
upon  one  of  appellants'  carding  machines,  upon  which  the 
catch,  -which  should  have  held  the  guard  or  cover  over  the 
cylinders  securely  in  place,  was  defective,  and  did  not 
properly  and  securely  catch  and  hold  said  guard  or  cover 
in  place  so  as  to  guard  and  cover  said  cylinders;  that  it 
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was  not  a  part  of  appellee's  duty  to  repair  or  inspect  said 
machine  or  said  catch ;  that  he  had  no  notice  or  knowledge 
of  the  defective  condition  of  said  catch  and  machine ;  that 
appellee  relied  upon  appellants  furnishing  him  with  a  safe 
and  suitable  machine  to  perform  his  duties;  and  that  be- 
cause of  this  defective  catch  he  was  injured. 

The  cause  was  put  at  issue  by  a  general  denial.  A 
trial  was  had  by  jury,  and  a  verdict  returned  for  $5,000, 
with  answers  to  interrogatories. 

The  errors  relied  upon  for  reversal  are  that  the  court 
erred  in  overruling  appellants'  motion  for  judgment  in 
their  favor  on  the  interrogatories  and  answers  thereto  re- 
turned by  the  jury,  notwithstanding  the  general  verdict, 
and  in  overruling  appellants'  motion  for  a  new  trial. 

Conceding  that  the  general  verdict  controls  unless  the 
special  findings  are  irreconcilable  therewith,  appellants 
contend  that  such  findings  show  that  appellants  were  not 
guilty  of  negligence.  One  hundred  and  fifteen  interrogato- 
ries were  submitted  to  and  answered  by  the  jury.  By  them  it 
was  found  that  appellee's  injury  was  not  due  to  accident; 
that  he  was  injured  while  cleaning  the  door  or  guard  of  a 
machine  in  motion,  which  he  had  been  directed  to  clean 
while  it  was  running;  that  he  had  not  been  instructed  as 
to  the  danger  of  cleaning  the  door  or  guard  while  the  ma- 
chinery was  running;  that  he  was  too  young  and  inexpe- 
rienced to  appreciate  the  danger  of  the  machinery  upon 
which  he  was  put  to  work;  that  appellee  was,  at  the  date 
of  the  accident,  under  the  age  of  sixteen  years,  viz.,  fourteen 
years  and  one  month.  Section  70871  Burns  1901,  provides 
that  no  person  imder  the  age  of  sixteen  years  shall  be  al- 
lowed to  clean  machinery  while  in  motion.  The  failure  to 
do  an  act  commanded,  or  the  doing  of  an  act  prohibited,  is 
negligence  per  se,  Thompson,  Negligence  (2d  ed.),  §10. 
The  violation  of  the  statute,  the  assignment  of  a  young  and 
inexperienced  person  to  work  upon  machinery,  without  in- 
struction as  to  the  dangers  attending  such  work,  justified  the 
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jury  in  finding  the  appellants  guilty  of  negligence.  The 
burden  of  proving  contributory  negligence  was  on  appel- 
lants. The  special  findings  do  not  show  that  appellee  was 
negligent. 

It  is  argued  that  the  evidence  shows  that  appellee  was 
not  cleaning  machinery  of  any  kind  at  the  time  he  was 
hurt.  Appellants  operated  in  their  mill  seventy  carding 
machines,  a  general  description  of  which  is  given  in  the 
complaint.  When  these  machines  were  run  with  the  guard 
cover  over  the  cylinder,  down,  they  were  dangerous  to  oper- 
ate. The  door  op  cover  rests  on  three  hinges,  is  six  inches 
wide  and  forty  inches  long,  weighs  six  or  eight  pounds,  and 
conforms  to  the  convex  surface  of  the  large  cylinder.  The 
position  of  the  door  makes  it  necessary  to  raise  the  catch 
and  pull  the  door  back  on  its  hinges  about  one  and  one-half 
inches  before  it  will  fall  down.  It  is  claimed  by  the  plain- 
tiff that  in  some  manner  unknown  to  him  the  door  came 
open  when  he  was  about  to  wipe  it  off,  and  his  hand  was 
caught  by  the  wire  covering  on  the  cylinder,  and  carried 
in  between  the  cylinder  and  plate  to  which  the  door  or 
cover  was  attached  by  the  hinges.  The  part  upon  which 
appellee  was  at  work  was  not  in  motion,  and  appellants 
claim  that  appellee  was  not  cleaning  machinery  when  in 
motion.  By  the  Century  and  by  the  Standard  Dictionaries, 
machinery  is  defined  as  parts  of  a  machine  considered  col- 
lectively; any  construction  of  mechanical  means  designed 
to  work  together  so  as  to  effect  a  given  end. 

When  appellants  were  operating  the  machinery,  lint  and 
dust  were  flying  through  the  air.  The  covers  were  an  im- 
portant, if  not  an  essential,  part  of  each  machine.  A  ma- 
chine is  in  motion  when  performing  the  function  for  which 
it  is  designed.  All  of  the  various  parts  may  not  change 
position,  some  are  intended  to  be  and  remain  stationary, 
but  because  they  are  not  intended  to  move  they  are  none 
the  less  a  part  of  it.     The  working-parts  of  the  carding 
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machine — the  parts  designed  to  move — were  in  motion 
when  appellee  received  his  injuiy. 

The  purpose  of  the  legislature  in  the  enactment  of  the 
statute  was  the  protection  of  the  young  and,  presumably, 
inexperienced,  by  keeping  them  out  of  danger  they  were 
otherwise  likely  to  encounter.  We  do  not  believe  that  the 
legislature  intended  to  forbid  the  cleaning,  by  infants,  of 
only  revolving  cylinders,  pulleys,  wheels,  planes,  or  saws. 
The  case  at  bar  demonstrates  the  reasonableness,  in  view  of 
the  object  of  the  law,  of  giving  the  statute  a  construQtion 
which  does  not  limit  its  application  to  the  cleaning  of  ma- 
chinery that  is  itself  a  warning  of  danger,  and  which  is 
rarely,  if  ever,  attempted  to  be  cleaned  by  an  ordinarily 
prudent  person  when  it  is  in  motion. 

The  points  stated  by  appellants  in  support  of  the  motion 
for  a  new  trial  may  be  summarized  as  follows :  A,  boy 
above  fourteen  years  of  age,  of  average  intelligence,  is  pre- 
sumed to  be  sui  juris  with  respect  to  protecting  himself 
from  obvious  danger.  An  infant  assumes  known  risks,  or 
those  that  might  be  known  by  the  exercise  of  reasonable 
care,  and  the  risk  of  pure  accident,  just  as  an  adult.  In- 
structions are  unimportant  when  the  facts  causing  the  in- 
jury were  learned,  or  might  have  been  learned  from  any 
source,  prior  to  the  accident,  by  reasonable  attention.  A 
verdict  caic  not  be  sustained  against  an  employer  when 
there  is  no  evidence  as  to  what  brought  about  the  existing 
condition,  or  how  long  it  existed. 

Appellee  had  no  instruction  nor  knowledge  of  the  con- 
dition making  the  situation  dangerous.  The  jury  found 
that  the  injury  was  not  due  to  pure  accident  The  em- 
ployer can  not  put  upon  the  employe  the  risks  that  arise 
from  his  (the  employer's)  violation  of  a  statute.  Davis 
Coal  Co.  V,  Polland,  158  Ind.  607,  620. 

The  jury  have  the  right  to  draw  reasonable  inferences 
from  the  facts  proved.    There  was  evidence  that  the  catch 
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holding  the  door  was  defective,  that  the  least  touch  would 
cause  the  door  to  fall  down  and  that  this  condition  existed 
about  one  month  before  the  accident.  They  found  that  by 
proper  instructions  appellee  would  have  discovered  that  the 
door  was  not  properly  adjusted,  and  the  defective  condi- 
tion of  the  latch.  It  does  not  appear  that  the  defects  and 
the  consequent  danger  were  obvious  to  appellee,  and  he  was 
not  required  to  look  for  defects  that  might  possibly  exist. 

The  answers  to  interrogatories,  and  the  evidence,  show 
a  violation  of  the  statute  by  appellant.  The  proximate  re- 
sult of  that  violation,  in  the  condition  of  the  machine,  was 
the  injury  of  the  appellee,  to  which  it  is  not  shown  that  he 
contributed,  and  the  risk  of  which  he  did  not  assume. 

Judgment  affirmed. 


Payne  v.  Moore  et  al. 

[Ko.  4,359.    Filed  Febmary  27,  1903.    Rehearing  denied  June  26, 

1903.] 

Paett  Walls. — Excavations, — Damajges,  —  Complaint, — A  complaint 
for  damages  resulting  from  an  injury  to  a  wall  located  at  the  edge 
of  an  adjoining  lot,  caused  by  excavations  made  by  the  adjoin- 
ing owner,  which  fails  to  allege  that  it  was  a  party  wall,  that 
the  excavating  was  negligently  done,  or  the  length  of  time  the 
wall  had  stood,  is  bad  against  demurrer,    pp,  363,  364. 

Same. — Excavations, — Damages, — Action  by  Lessee. — The  fact  that  an 
excavation  which  injured  a  wall  and  damaged  the  -property  of  a 
lessee  of  a  building  was  made  by  the  adjoining  owner  with  the 
knowledge  and  consent  of  the  owner  and  lessor  of  the  building 
in  which  the  damaged  property  was  situated  would  not  affect  the. 
right  of  the  lessee  to  recover  from  the  adjoining  owner  damages 
for  the  property  destroyed,    p.  S64, 

Same. — Excavations. — Damages. — Knowledge. — The  fact  that  the  lessee 
of  a  building  had  knowledge  of  excavations  being  made  by  an 
adjoining  owner  which  injured  the  wall  of  the  building  and  did 
not  interfere  therewith  would  not  relieve  the  adjoining  owner 
from  liability  for  injury  to  lessee's  property,    pp.  364,  366, 

Pleading. — Harmless  Error. — Where  the  material  facts  set  up  in  an 
answer  were  provable  under  the  general  denial  which  was  filed, 
error  in  sustaining  a  demurrer  thereto  was  harmless,   p,  366. 
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Appeal  and  Ebbob. — Waiver. — Specifications  of  error  not  discnssed 
are  waived,    p,  S66, 

Same. — Record. — InstrvcLiom. — ^Infltraotionfi  can  not  be  considered  on 
appeal  where  it  does  not  appear  by  proi>er  order-book  entry  that 
they  were  filed,   p,  S66. 

Same. — Evidence. — Record. — Precipe. — Certificate, — Where  the  precipe 
directed  the  clerk  to  prepare  and  certify  ''a  full,  trae  and  com- 
plete transcript  of  all  the  proceedings,  docket  entries,  motions, 
instructions  asked,  given,  and  refused,  bills  of  exceptions,  and 
all  i)ai>er8  and  affidavits  on  file,  together  with  the  motion  for  a 
new  trial,  and  evidence,  and  judgments,  and  to  certify  the  orig- 
inal manuscript  of  the  evidence,"  and  the  clerk  certified  that  the 
foregoing  "is  a"  full,  true,  and  complete  transcript  from  the  rec- 
ords in  my  office  of  all  the  pleadings,  papers,  entries,  order-book 
entries,  records,  affidavits,  bills  of  exceptions  embodying  the  evi- 
dence, together  with  the  motion  for  a  new  trial,  instructions  and 
all  other  motions  and  orders  given  in  said  cause,"  and  further 
certified  that,  after  the  trial,  at  the  request  of  defendant's  at- 
torney, the  reporter  filed  in  the  clerk's  office  her  original  long- 
hand manuscript  of  the  evidence,  duly  certified,  which  was  em- 
bodied in  a  bill  of  exceptions,  and,  after  being  certified  and 
signed  by  the  judge,  was  filed,  it  can  not  be  said  that  the  orig- 
inal manuscript  of  the  evidence  is  not  embraced  in  the  bill  of  ex- 
ceptions, and  the  evidence  is  in  the  record,    pp,  S66-S68, 

Evidence. — Reference  to  DocumenlB. — CrosS'Examination. — ^Where  in  the 
trial  of  an  action  for  damages  to  property  the  plaintiff  testified 
to  the  value  of  the  different  items  of  property  by  reference  to  an 
invoice  thereof  made  by  himself  and  wife  with  a  view  of  selling 
a  half  int^erest  therein  to  a  third  person,  it  was  proi>er  to  cross- 
examine  him  as  to  the  source  from  which  he  got  the  values,  and 
as  to  his  opinion  of  the  values  of  the  items  of  property  with- 
out reference  to  the  inventory,    pp.  369,  370, 

From  Putnam  Circuit  Court;  P.  0.  Colliver,  Judge. 

Action  by  Charles  E.  Moore  and  another  against  Moses 
D.  Payne  and  Elizabeth  R.  Batman.  From  a  judgment 
for  plaintiffs,  and  for  Elizabeth  R.  Batman  on  her  cross- 
complaint,  defendant  Moses  D.  Payne  appeals.     Reversed. 

•7.  P.  AUee^  T,  T.  Moore  and  R.  P.  Carpenter,  for  ap- 
pellant. 

S.  A.  Hays  and  J.  H.  James^  for  appellees. 

CoMSTOCK,  J. — This  action  was  brought  by  the  appel- 
lees, Charles  E.  Moore  and  Mary  L.  Moore,  husband  and 
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wife,  and  partners  in  the  business  of  publishing  a  news- 
paper and  conducting  a  printing  office  in  the  town  of 
Roachdale,  Putnam  county,  Indiana,  against  appellant  and 
Elizabeth  R.  Batman,  to  recover  damages  claimed  to  have 
been  sustained  by  the  appellees  by  reason  of  the  appellant 
and  appellee  Batman,  or  the  appellant  with  the  knowledge 
and  consent  of  appellee  Batman,  unlawfully,  wilfully,  and 
wrongfully  excavating  and  removing  the  support  of  a  cer- 
tain wall  which  formed  the  east  wall  of  the  building  used 
and  occupied  by  appellees  as  a  printing  office,  thereby  caus- 
ing said  wall  to  fall  into  the  room  occupied  by  appellees, 
and  upon  and  over  the  presses,  machinery,  and  tools  belong- 
ing to  appellees,  to  their  damage  in  the  sum  of  $2,000. 
Elizabeth  R.  Batman  filed  her  cross-complaint  against  her 
codefendant  Payne  for  damages  to  building  by  reason  of 
the  same  facts.  The  complaint  was  in  three  paragraphs. 
The  cause  was  put  at  issue  as  to  the  complaint  and  the 
cross-complaint,  and  upon  trial  by  jury  a  verdict  was  re- 
turned in" favor  of  the  appellees  Moores  for  $1,500,  and  in 
favor  of  appellee  Batman  upon  her  cross-complaint  for 
$125,  upon  which  judgments  w^ere  duly  rendered.  It 
does  not  appear  upon  which  paragraph  the  verdict  was 
rendered. 

The  first  specification  of  error  discussed  is  the  action  of 
the  court  in  overruling  appellant's  demurrer  for  want  of 
facts  to  the  first  paragraph  of  the  complaint.  Said  para- 
graph is  as  follows:  Plaintiffs  say  that  "on  the  — ■ — 
day  of  June,  1901,  the  plaintiffs  were  in  the  legal 
and  peaceable  possession,  as  lessees,  of  a  certain  one- 
story  brick  building,  situate  on  part  of  lot  number  twelve, 
block  number  four,  in  the  town  of  Roachdale,  Putnam 
county,  Indiana,  in  which  they  were  then,  and  for  some 
months  prior  thereto  had  been,  carrying  on  the  business  of 
printing  and  publishing  a  newspaper  and  operating  a  news 
and  job  printing  office ;  that  on  or  about  the day  of 
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June,  1901,  the  said  defendants^  Payne  and  Batman,  tin- 
lawfully  and  without  right,  entered  upon  the  lot  adjoining 
the  said  premises  so  occupied  by  these  plaintiffs,  and  wrong- 
fully and  without  right  dug  and  excavated  the  earth  near 
and  adjoining  to  the  building  so  occupied  by  these  plain- 
tiffs, and  unlawfully  and  purposely  destroyed  the  support 
of  the  brick  wall  which  formed  the  east  wall  of  the  build- 
ing so  occupied  by  these  plaintiffs^  thereby  purposely,  wil- 
fully, wrongfully,  and  unlawfully  causing  said  brick  wall 
to  fall  and  to  be  thrown  down  and  into  the  room  then  and 
there  occupied  by  these  plaintiffs,  upon  and  against  and 
over  the  machinery,  type,  tools,  and  materials  then  and 
there  contained  in  said  room,  and  then  and  there  the  prop- 
erty of  these  plaintiffs,  then  and  there  and  thereby  break- 
ing, damaging,  and  destroying  said  machinery,  tools, 
paper,  and  other  material  belonging  to  these  plaintiffs,  and 
then  and  there  and  thereby  damaging  and  injuring  the 
plaintiff  in  the  sum  of,  to  wit,  $1,500,  for  which  plaintiff 
prays  damage  and  all  other  proper  relief." 

It  is  Ufged  against  this  paragraph  that  the  building  occu- 
pied by  appellees  was  upon  the  edge  of  the  adjoining  lot,  and 
that  under  such  allegation  neither  the  landlord  not  tenant 
would  have  an  easement  in  the  adjoining  lot  for  support 
xmtil  the  building  had  stood  and  had  the  advantage  of  the 
support  for  twenty  years.  Moellering  v.  Evans,  121  Ind. 
195,  6  L.  E.  A*  449,  is  cited  in  support  of  this  claim.  Sec, 
also,  Bohrer  v.  Dienhart  Harness  Co.,  19  Ind.  App.  489, 
Appellees  meet  this  objection  with  the  statement  that  the 
case  cited  is  not  applicable  "to  a  party  wall  built  as  in  this 
case,  one-half  on  each  of  the  adjoining  lots,  each  adjoining 
proprietor  owning  one-half  of  the  wall,  and  having  an  ease- 
ment for  lateral  support  in  the  other  half."  The  paragraph 
in  question  herein  contains  no  averment  showing  that  the 
walHs  a  party  wall  and  standing  one-half  on  each  of  the  ad- 
joining lots.    The  case  cited  is  decisive  of  the  question.    It 
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is  proper  to  add  here  that  there  is  no  allegation  that  the 
work  was  done  negligently  or  carelessly.  The  demurrer 
should  have  heen  sustained. 

The  second  and  third  paragraphs  of  the  complaint  allege 
that  the  wall  in  question  was  a  party  wall  between  the 
properties  of  appellant  and  appellee  Batman;  that  the  ap- 
pellant did  the  excavating,  which  caused  the  wall  to  fall, 
upon  his  own  property,  with  the  knowledge  and  consent  of 
appellee  Batman,  and  that  under  such  facts  appellant 
would  not  be  liable  for  the  injury  of  the  property  of  appel- 
lees. The  consent  of  appellee  Batman  to  the  acts  of  appel- 
lant could  not  aflFect  the  right  of  appellees  Moores  to  re- 
cover for  damage  to  their  property. 

It  is  next  urged  that  the  court  erred  in  sustaining  appel- 
lees Moores'  demurrer  to  the  second  paragraph  of  the  ap- 
pellant's answer  to  the  complaint.  The  second  paragraph' 
of  appellant's  answer  seeks  to  answer  each  and  all  of  the 
paragraphs  of  plaintiffs'  complaint,  and  sets  up  an  agree- 
ment in  connection  with  the  purchase  of  the  two  and  one- 
half  feet  of  ground  by  appellant  from  appellee  Batman, 
that  the  wall,  one-half  of  which  stood  on  the  ground  so 
purchased,  should  be  and  become  a  party  wall,  and  that  ap- 
pellant should  have  the  right  to  use  said  wall  as  a  party 
wall,  to  build  onto  the  same,  extend  the  same,  and  do  such 
other  things  as  he  would  have  a  right  to  do  in  connection 
with  a  party  wall  of  which  he  was  one  of  the  proprietors. 
The  averments  of  the  second  paragraph  of  answer  as  to 
appellant's  rights  in  connection  with  said  wall  do  not  show 
that  anything  was  added  to  his  right  to  destroy  said  wall, 
or  that  his  liability  as  fixed  by  law  was  in  anywise  limited. 
He  had  the  right,  as  one  of  the  proprietors,  to  build  to  said 
wall  or  use  the  same  in  connection  with  his  building,  but 
not  to  destroy  the  same  or  interfere  with  the  use  of  the  saine 
by  the  other  o^vners.  He  had  a  right  to  do  these  things  so 
long  as  he  did  not  injure  the  other  owners.  As  the  court 
said  in  Brooks  v.  Curtis,  50  N.  Y.  639,  10  Am.  Kep.  545, 
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^lie  must  insure  the  safety  of  the  operations/''  That  the 
appellees  had  knowledge  of  such  agreement  and  did  not  in- 
terfere with  the  appellant  in  doing  the  work  could  not  re- 
lieve appellant  from  liability.  If  the  wall  was  a  party 
wall  and  appellant  owned  one-half  of  it,  and  owned  the  lot 
on  which  he  has  making  excavations,  appellees  Moores  had 
no  right  to  interfere  with  or  to  enjoin  his  work,  but  they 
had  a  right  to  assume  that  he  would  keep  within  his  legal 
rights  and  not  disturb  the  building  occupied  by  appellees  or 
destroy  their  property.  If  either  were  they  required  to  an- 
ticipate that  appellant  would  deprive  that  part  of  the  wall, 
which  they  held  under  their  contract  with  appellee  Batman, 
of  the  easement  of  lateral  support  to  which  it  is  entitled, 
and  abandon  their  lease  and  remove  their  property  from  the 
building  to  prevent  its  destruction.  On  the  contrary,  know- 
ing that  the  right  to  use  said  wall  and  build  did  not  carry 
with  it  the  right  to  destroy  it,  and  that  the  appellant  was 
bound  at  his  peril  not  to  disturb  it  to  their  injury,  appellees 
were  not  bound  to  abandon  said  premises  to  protect  their 
property.  Besides  the  material  facts  set  up  in  said  para- 
graph were  provable  under  the  general  denial,  which  was 
filed,  and  the  error,  if  any,  was  therefore  harmless. 

It  is  contended  that  the  court  erred  in  sustaining  objec- 
tions to  certain  questions  propounded  to  various  witnesses, 
and  in  admitting  certain  evidence  over  the  objection  of  ap- 
pellant, and  in  giving  certain  instructions  to  the  jury;  and 
that  the  amount  of  the  recovery  is  too  large.  Appellees  in- 
sist that  neither  the  evidence  nor  the  instructions  are  in  the 
record,  and  that  in  the  discussion  of  these  points  the  rules 
of  the  court  are  not  complied  with  by  proper  references  to 
the  record  showing  the  rulings  of  which  appellant  com- 
plains. 

The  judgment  must  be  reversed  for  the  first  error  dis- 
cussed, and  as  the  other  questions  may  not  arise  upon  a  sec- 
ond trial  they  are  not  considered. 
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As  against  appellee  Batman,  appellant  assigns  as  errors 
that  the  court  erred  in  overruling  his  demurrer  to  her  cross- 
complaint,  and  in  overruling  appellant's  motion  for  a  new 
trial  upon  the  issues  formed  upon  said  cross-complaint. 
The  appellee  Batman  filed  a  cross-complaint  against  the  ap- 
pellant, claiming  damages  on  account  of  the  injury  to  said 
building  caused  by  the  falling  of  said  party  wall,  and  the 
appellant  filed  a  cross-complaint  against  his  'codefendant 
Batman  in  which  he  alleged  the  purchase  from  said  Bat- 
man by  appellant  of  two  and  one-half  feet  of  ground,  in- 
cluding one-half  of  said  wall,  and  as  a  part  of  the  considera- 
tion of  such  conveyance  said  Batman  then  and  there  re- 
leased to  the  appellant  the  right  to  construct  said  wall  and 
said  buildings  as  in  his  judgment  he  deemed  best ;  that  ap- 
pellant and  said  Batman  should  each  keep  in  repair  and 
maintain  one-half  of  said  wall  and  that  each  should  have  an 
equal  right  to  use  the  same  and  alleging  the  destruction  of 
said  wall  without  fault  of  appellant,  and  the  rebuilding  of 
said  wall  by  the  appellant,  for  the  joint  use  of  appellant 
and  appellee  Batman,  at  an  expense  of  $500,  and  asked 
judgment  against  his  codefendant  for  one-half  the  cost  of 
rebuilding  said  party  wall.  The  first-named  specification 
is  not  discussed,  and  under  the  rule  is  therefore  waived. 

The  causes  for  a  new  trial  relate  to  the  evidence  and  the 
instructions  of  the  court.  It  is  claimed  by  appellee  Batman 
that  the  instructions  are  not  properly  in  the  record  because 
it  does  not  appear  by  proper  order-book  entry  that  they 
were  filed,  and  that  therefore  they  can  not  be  considered. 
An  examination  of  the  record  sustains  this  claim.  Instruc- 
tions relating  thereto  can  not  be  considered. 

It  is  also  claimed  that  the  evidence  is  not  in  the  record. 
The  precipe  is  as  follows:  "The  clerk  of  said  court  will 
prepare  and  certify  a  full,  true,  and  complete  transcript  of 
all  the  proceedings,  docket  entries,  motions,  instructions 
asked,  given,  and  refused,  bills  of  exceptions,  and  all  papers 
and  affidavits  on  file,  together  with  the  motion  for  a  new 


MAY  TERM,  1903— Vol.  31.  367 

Payne  v.  Moore. 

trial,  and  evidence,  and  judgments,  and  to  certify  the 
original  manuscript  of  evidence  in  the  above-entitled  cause^ 
to  be  used  on  an  appeal  to  the  Appellate  Court  of  the  State 
of  Indiana.'' 

It  is  claimed  that  the  precipe  directs  the  clerk  to  certify 
all  the  bills  of  exceptions  and  original  manuscript  of  the 
evidence,  and  that  he  could  not  do  this  without  copying 
them ;  that  the  transcript  does  not  purport  to  contain  copies 
of  either,  but  attempts  to  make  the  original  bill  of  excep- 
tions, embracing  the  evidence,  a  part  of  the  record,  without 
copying,  and  that  this  could  not  be  done  by  following  the 
directions  of  the  precipe.  The  clerk  certifies  that  the  fore- 
going precipe  "is  a  full,  true,  and  complete  transcript  from 
the  records  in  my  office  of  all  the  pleadings,  papers,  entries, 
order-book  entries,  records,  affidavits,  bilk  of  exceptions, 
and  evidence,  and  bills  of  exceptions  embodying  the  evi- 
dence, together  with  the  motion  for  a  new  trial,  instructions, 
and  all  other  motions  and  orders  given  in  said  cause. 
*  *  *  That  after  said  trial,  at  the  request  of  John  P. 
Allee,  the  attorney  for  Moses  D.  Payne,  defendant  in  said 
cause,  said  reporter  on  the  19th  day  of  February,  1902, 
filed  in  my  office  her  original  longhand  manuscript  of  said 
shorthand  notes  of  said  evidence,  which  longhand  manu- 
script was  duly  certified  to  by  said  reporter,  and  that  after- 
wards  said  longhand  manuscript  of  said  evidence  was  on 
the  19th  day  of  February,  1902,  embodied  and  incorporated 
in  a  bill  of  exceptions  by  said  defendant,  which,  after  being 
duly  certified  and  signed  by  Presley  O.  CoUiver,  judge  of 
said  court,  was  on  the  19th  day  of  February,  1902,  filed  by 
said  defendant  in  my  office ;  that  said  longhand  manuscript 
of  the  evidence  in  said  cause,  embodied  in  said  bill  of  ex- 
ceptions so  filed  as  aforesaid  in  my  office,  is  the  same  long- 
hand manuscript  thereof  filed  in  my  office  by  said  official 
reporter  before  the  same  was  embodied  in  said  bill  of  ex- 
ceptions, and  that  said  bill  of  exceptions  so  embodying  the 
evidence  in  said  cause  was  filed  in  my  office  by  said  defend- 
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ant  on  the  19tli  day  of  February,  1902,  and  within  the 
sixty  days  limited  therefor  by  said  court."  In  the  face  of 
this  certificate  we  can  not  say  that  the  original  manuscript 
of  the  evidence  is  not  embraced  in  the  bill  of  exceptions. 
The  evidence  is  in  the  record, 

J.  W.  Blades  testified,  on  behalf  of  the  cross-complainant, 
that,  as  her  agent,  he  did  not  give  his  consent  to  the  appel- 
lant to  make  the  excavation.  Cross-complainant  Batman,  in 
her  own  behalf,  testified  that  she  did  not  give  her  consent  to 
the  appellant  to  make  the  excavation.  To  meet  this  testi- 
mony the  appellant  testified  that  he  had  the  consent  of  Mrs. 
Batman  to  make  the  excavation  as  he  did.  James  E.  Ed- 
wards was  present  at  the  time  of  the  purchase  of  the  wall, 
and  knew  the  conditions.  Appellant  offered  to  prove  by 
him  that  Mrs.  Batman  at  the  time  the  deed  was  made  gave 
her  consent  for  him  to  make  the  excavation  as  part  of  the 
consideration  of  the  purchase.  The  evidence  was  excluded 
and  exception  taken.  We  think  this  evidence  should  have 
been  admitted,  not  only  to  corroborate  appellant's  own  testi- 
mony, but  because  the  cross-complainant  had  offered  the  is- 
sue in  her  pleadings  and  in  her  evidence. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  sustain  the  demurrer  to  the  first  paragraph  of  the 
complaint,  and  to  sustain  appellant's  motion  for  a  new 
trial  as  to  the  cross-complaint  of  appellee  Batman. 

On  Petition  for  Rehearing. 

CoMSTOCK,  J. — Appellees  Moore  and  Moore  ask  a  re- 
hearing in  this  cause  upon  the  alleged  error  of  the  court  in 
holding  that  the  first  paragraph  of  the  complaint  did  not 
show  a  cause  of  action.  The  holding  was  upon  the  author- 
ity of  Moellering  v.  Evans,  121  Ind.  195,  6  L.  R.  A.  449. 
The  case  was  cited  by  appellant,  and  the  argument  against 
the  sufficiency  of  the  paragraph  based  upon  said  case.  Ap- 
pellees met  the  argument  with  the  claim  that  that  case,  to 
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quote  from  appellees'  brief,  "was  not  applicable  to  a  party 
wall  built,  as  in  this  case,  one-half  on  each  of  the  adjoin- 
ing lots,  each  adjoining  proprietor  owning  one-half  of  the 
wall  and  having  an  easment  in  the  other  half."  This  po- 
sition was  fairly  taken  as  an  admission  that  if  the  para- 
graph did  not  show  that  the  wall  in  question  was  a  party 
wall,  the  case  was  controlling.  It  did  not  show  such 
fact,  and  the  reason  upon  which  appellees  contended  the 
case  was  not  applicable  failed. 

But  counsel  insist  that  the  averments  of  this  paragraph 
that  defendants  negligently  and  unlawfully  did  the 
excavation  that  caused  plaintiffs  building  to  fall  are 
sufficient  to  make  it  good.  The  characterization  of  the  acts 
without  averments  showing  that  the  acts  were  unlawfully 
done  is  not  sufficient.  The  purpose  of  a  party  in  doing  a 
particular  thing  is  not  material,  if  he  had  the  right  to  do  it 

Appellee  Moore  testified,  over  appellant's  objection,  in 
his  examination  in  chief,  to  the  value  of  different  items  of 
property  in  question,  by  reference  to  an  invoice  made  by 
himself  and  his  wife  vrith  a  view  of  selling  a  half  interest  in 
the  same  to  a  third  party,  the  prospective  purchaser  taking 
no  part  in  the  invoice.  Upon  cross-examination,  appellant 
propounded  to  him  the  following  questions :  "I  will  ask 
this  witness  to  state  on  your  cross-examination,  in  reference 
to  the  value  that  you  fixed  on  this  type  that  you  had  on 
hands  at  the  time  that  this  building  fell,  what  was  the  fair 
market  value  of  that  type  that  you  had  on  hands  at  that 
time,  if  placed  on  the  market  for  sale,  without  any  reference 
to  the  list  price  ?"  "Now,  then,  do  you  know,  without  refer- 
ence to  the  figures,  that  you  testified  from  here — do  you 
know  what  the  fair  market  value,  without  any  reference  to 
any  list  price  or  any  figures  you  made — ^the  fair  market 
value  of  all  that  type  that  you  had  on  hands  at  that  time  ?'' 
"Now,  then,  will  you  tell  this  jury,  without  any  reference 
to  any  inventory  or  price  lists,  if  that  engine  was  put  on  the 
Vol.  81—24 
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ant  on  the  19tli  day  of  February,  190?  .^t  value  of  that 
sixty  days  limited  therefor  by  said  co'  . '  "Then  it  was  a 
this  certificate  we  can  not  say  tha^  ^^/  then,  Mr.  Moore, 
of  the  evidence  is  not  embracr '  ^.^u  spoke  about  in  your 
The  evidence  is  in  the  recor''  ,ond-hand  engines,  or  the  list 
J.  W.  Blades  testified.  ^  ^^  ^ew  engines,  what  would  you 
that,  as  her  agent,  hr  ,  ,^;  ^f  ^hat  etgine  was,  if  placed  on 
lant  to  make  the  e;  -;>^^;  ^^^  19th  day  of  last  June  ?"  "In 
herownbeha]^  .f^^f^^te  on  yesterday  of  the  values  of 
'  the  appellr  /^>^  what  source  did  you  get  the  value, 
^     ^  ■"'^  e^Knid  y^^  ^^^  ^^  from  figures  or  from  an  in- 

//t<C/^  is  listed  at  $550  ?"    In  response  to  the  foUow- 
^/V^^  tf^fl  propounded  to  him  on  his  cross-examination: 
in^  ^^\}ien,  J^u  may  tell  the  jury,  if  you  know,  what  the 
^^^rflBTket  value  of  that  press  was  at  the  time  that  this 
'ijijig  fell,  if  placed  on  the  market.     Tell  the  jury  what 
V  tras."    ^^  ®^^^  ^^  ^^®  foregoing  questions  the  court  sus- 
tsined  appellees'   objection.      The  questions  were  proper 
upon  cross-exanjination,  and  the  court  erred  in  excluding 

them. 
Petition  overruled. 

Koby,  J.,  concurring. — I  think  the  questions  set  out 

should  have  been  answered,  and  concur  in  the  result  reached. 


Wf» 

r 


Indiana  Natural  Gas  &  Oil  Company  v. 

Vauble. 

[No.  4,452.  Filed  October  6,  1903.  ] 
Master  and  Servant.— D^/f-c^irc  Appliance, ^Knowledge  of  Master.^ 
Complaint,— A  complaint  for  personal  injuriea  received  by  plaintiff 
while  assisting  in  the  laying  of  a  pipe-line,  xinder  the  direction 
of  a  foreman,  which  alleges  that  the  injury  oocurred  because  of 
the  weak  and  insecure  condition  of  the  blocking  and  scaffolding 
constructed  by  defendant's  superintendent  and  foreman,  is  suf- 
ficient without  alleging  specifically  that  the  defendant  had 
knowledge  of  the  defects,  p.  S7S, 
&JLUB.— Defective  Appliance,— Knowledge  of  Servant.— InsirucUan.—When 
DtfecHve  Instruction  Not  Cured  by  OUien.—Tn  an  action  by  a  servant 
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for  injmieB  sustained  while  in  the  employ  of  defendant  in  the 

\yiiig  of  a  pii)e-line,  charging  that  the  canse  of  the  injnry  was 

")  defective  construction  of  certain  blocking  and  scaffolding,  an 

ruction  which  undertakes  to  ennmerate  certain  facts  which,  if 

^d,  will  authorize  a  yerdict  for  plaintiff,  is  erroneous  if  it 

all  reference  to  plaintiff's  knowledge  or  means  of  knowl- 

of  the  defects ;  and  such  instruction  is  not  cured  by  another 

instruction  which  states  the  law  correctly,  pp.  S74,  S75, 

From  Fulton  Circuit  Court ;  Charles  Kdlison,  Special 
Judge. 

Action  by  Henry  Vauble  against  the  Indiana  Natural 
Gas  &  Oil  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  0.  Johnson  J  H.  A.  SteiSy  M.  M.  Hathaway  y  G.  W, 
Holman  and  R.  C.  Stephenson^  for  appellant. 

Robinson,  C.  J. — Suit  for  personal  injuries.  The, 
complaint  avers:  That  appellant  was  engaged  in  laying 
a  ten-inch  pipe-line  which  was  made  up  of  large  joints 
of  pipe  weighing  800  to  1,000  pounds,  and  joined  to- 
gether at  the  ends  with  a  coupling,  requiring  the  assist- 
ance of  a  number  of  men ;  that  appellee  was  in  appellant's 
employ  as  a  tongsman,  his  duty  being,  under  the  super- 
vision of  a  superintendent  and  foreman,  to  use  a  pair  of 
tongs  and  assist  in  coupling  together  the  joints  of  pipe, 
and  laying  the  pipes  after  put  together;  that  in  laying 
the  line  across  the  Tippecanoe  river  a  temporary  trestle 
or  staging  had  been  constructed  upon  which  the  joints 
were  placed  and  fastened  together  preparatory  to  being 
lowered  to  the  bed  of  the  stream;  that  in  the  perform- 
ance of  this  work,  and  under  the  direction  of  a  superin- 
tendent, appellee  and  other  employes  working  under  the 
immediate  direction  of  two  foremen  had  carried  onto  the 
staging  several  joints  of  pipe  and  placed  them  on  blocking 
placed  by  appellant  to  receive  them,  and  had  fastened  the 
joints  together,  when,  in  the  opinion  of  the  superintend- 
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ent,  it  became  necessary  to  remove  a  joint  of  the  pipe, 
because  defective;  and  to  do  this  one  of  the  foremen  or- 
dered appellee  and  others  to  move  the  pipe  across  to  the 
other  side  of  the  staging;  that  while  appellee  and  other 
employes  were  moving  the  pipe  under  the  command  and 
immediate  direction  of  the  foreman  who  had  control  and 
direction  of  the  men,  owing  to  the  great  weight  of  the 
joints  of  pipe  resting  on  the  blocking,  and  owing  to  the 
careless,  negligent,  defective,  and  insecure  manner  in 
which  the  blocking  had  been  arranged  and  placed,  such 
supports  or  blocking  slipped,  broke,  and  fell,  letting  the 
pipe  and  staging  or  blocking  fall,  and,  in  falling,  the  pipe 
and  blocking  fell  upon  appellee's  foot  and  leg,  injuring 
the  same ;  that  the  fall  of  the  pipe  was  because  of  the  want 
of  care,  the  ignorance  and  incompetence  of  the  foremen 
and  superintendent  under  whose  immediate  supervision 
and  direction  the  blocking  and  scaffolding  foi^  the  support 
of  the  pipe  had  been  placed,  "and  in  so  carelessly  placing 
it  that  it  was  weak  and  insecure,  and  in  carelessly  and 
unskilfully  directing  and  ordering  said  pipe  moved  while 
resting  on  such  insecure  and  weak  supports;  that  the  in- 
secure and  weak  nature  of  the  blocking  placed  to  receive 
said  pipe,  and  upon  which  it  rested,  being  at  the  time 
unknown  to  the  plaintiff  at  the  time  it  fell,  but  was  known 
to  the  defendant's  foremen,  Carr  and  Hart,  and  to  the 
superintendent  Nelson,  or  could  have  been  known  by  them 
by  the  use  of  ordinary  care  and  observation,  and  the  fall 
of  said  pipe,  and  the  consequent  injury  to  the  plaintiff, 
would  not  have  occurred  but  for  the  carelessness  and  neg- 
ligence of  the  defendant's  superintendent  and  foremen  in 
attempting  to  remove  said  pipe  while  on  such  insecure  sup- 
ports. Wherefore  the  plaintiff  avers  that  the  accident  and* 
injury  so  as  aforesaid  sustained  by  him  were  caused  by 
the  fault  and  negligence  of  the  defendant,  its  superintend- 
ent and  foremen,  as  aforesaid,  and  without  fault  or  neg- 
ligence on  his  part." 
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The  pleading  charges  that  the  injury  occurred  because 
of  the  weak  and  insecure  condition  of  the  blocking  and 
scaffolding  constructed  by  appellant's  superintendent  and 
foremen  for  the  support  of  the  pipe.  It  is  not  the  theory 
of  the  pleading  that  the  material  used  in  the  construction 
of  the  blocking  and  scaffolding  contained  some  latent  de- 
fect which  was  known  or  could  have  been  known  to  ap- 
pellant, but  that  the  blocking  and  scaffolding  constructed 
to  receive  the  pipe  was  weak  and  insecure  from  some  cause 
not  stated.  It  was  this  "insecure  and  weak  nature  of  the 
blocking  placed  to  receive  the  pipe''  which  was  known  to 
appellant's  foreman  and  superintendent  and  unknown  to 
appellee.  It  can  not  be  said  that  the  facts  averred  dis- 
close that  appellee  had  the  same  means  and  opportunity 
of  knowledge  as  appellant  had.  It  is  not  only  averred 
that  appellant's  superintendent  and  foremen  had  knowl- 
edge of  the  weak  and  insecure  nature  of  the  blocking,  but 
also  that  it  was  constructed  under  their  immediate  super- 
vision and  direction.  The  facts  pleaded  do  not  disclose 
an  obvious  defect  or  danger  open  to  ordinary  careful  ob- 
servation. It  is  not  averred  that  appellee  had  no  knowl- 
edge of  the  danger,  and  it  is  true  that  the  averment  of 
the  want  of  knowledge  must  be  as  broad  as  the  averment 
of  knowledge  on  the  part  of  appellant.  But  it  is  not 
averred  that  appellant  knew  the  blocking  and  scaffolding 
were  in  danger  of  falling,  and  negligently  failed  to  notify 
appellee  of  the  danger.  The  charge  is  not  that  the  block- 
ing and  scaffolding  had,  from  some  cause,  become  weak 
and  insecure,  but  that  appellant,  by  its  superintendent  and 
foremen,  had  constructed  weak  and  insecure  blocking  and 
scaffolding  for  the  support  of  the  pipe.  It  would  neces- 
sarily follow  from  this  averment,  without  a  direct  aver- 
ment to  that  effect,  that  appellant  had  knowledge  of  this 
weakness  and  insecurity.  And  it  is  averred  that  appellee 
did  not  know  that  the  blocking  and  scaffolding  were  weak 
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and  insecure.    The  complaint  states  a  cause  of  action.    Big 
Creek  Stone  Co.  v.  Wolf,  138  Ind.  496. 

Complaint  is  made  of  the  eighth  instruction  given  to  the 
jury :  "Should  you  find  and  conclude  from  an  examination 
of  all  the  evidence  in  the  case  that  the  plaintiff  has  estab- 
lished and  proved  all  the  material  allegations  of  his  com- 
plaint, and  that  he  has  shown  that  he  was  in  the  employ  of 
the  defendant  company,  and  that  he  was  engaged  in  the 
work  of  the  defendant,  and  in  the  line  and  scope  of  his  duty 
at  the  time  he  received  the  injury  complained  of,  and  that 
such  injury  was  occasioned  by  the  falling  of  an  iron  gas 
pipe  and  its  supports  upon  his  foot  and  leg  in  the  man- 
ner complained  of,  and  that  the  fall  of  such  pipe  and  sub- 
sequent injuries  was  occasioned  by  the  giving  way  of  the 
blocking  or  supports  placed  under  said  pipes,  and  that 
the  blocking  or  supports  was  arranged  and  placed  under 
the  pipe  by  and  under  the  direction  of  the  defendant's 
superintendent,  foremen,  or  boss  having  control  and  direc- 
tion of  the  plaintiff  at  the  time;  and  you  further  find 
that  through  the  ignorance,  want  of  skill,  incompetence, 
negligence,  or  carelessness  of  such  superintendent,  fore- 
men, or  boss,  the  blocking  and  supports  placed  under  said 
gas  pipe  was  insufficient,  or  so  carelessly  placed  and  ar- 
ranged that  it  was  insufficient  to  support  said  gas  pipe  when 
being  moved  thereon  under  the  direction  of  such  super- 
intendent, foreman,  or  boss,  and  that  by  reason  thereof  said 
supports  and  blocking  fell  over  or  slipped  from  position, 
and  allowed  the  gas  pipe,  or  the  supports  or  blocking,  to 
fall  upon  the  plaintiff's  leg  or  foot,  by  which  the  plaintiff 
was  lamed  and  injured  as  complained  of;  and  if  you  fur- 
ther find  that  the  giving  way  or  falling  over  of  the  block- 
ing and  supports  and  the  fall  of  the  pipe  and  injury  to 
the  plaintiff  was  not  brought  about  or  in  any  manner 
caused  by  the  carelessness  or  negligence  of  the  plaintiff, 
then  your  verdict  should  be  for  the  plaintiff,  and  you 
should  assess,"  etc. 
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An  essential  averment  of  the  complaint  was  that  appel- 
lee had  no  knowledge  of  the  weak  and  insecure  condi- 
tion of  the  blocking  and  scaffolding.  Such  an  averment 
repels  not  only  actual  knowledge,  but  also  any  implied 
knowledge.  Evansvillej  etc,  B.  Co.  v.  Duel,  134  Ind.  156. 
But  to  sustain  such  an  avennent  appellee  was  required 
to  prove  not  only  that  he  had  no  knowledge  of  this  defect- 
ive condition,  but  also  that  he  could  not  have  known  it 
by  the  exercise  of  ordinary  care.  If  he  did  know  it,  or 
could  have  known  it  by  the  exercise  of  ordinary  care,  and 
voluntarily  continued  in  the  work,  he  assumed  the  risk. 
Consolidated  Stone  Co.  v.  Summit,  152  Ind.  297;  Penn- 
sylvania Co.  V.  Ehaugh,  152  Ind.  531;  Cleveland,  etc., 
B.  Co.  V.  Parker,  154  Ind.  153;  Chicago,  etc.,  B.  Co.  v. 
Olover,  154  Ind.  584. 

The  instruction  undertakes  to  enumerate  certain  facts 
which,  if  proved,  will  authorize  a  verdict  in  appellee's 
favor.  It  omits  appellee's  knowledge  of  the  weak  and  in- 
secure condition  of  the  blocking  and  scaffolding.  It  plain- 
ly directs  the  jury  to  find  for  appellee  if  the  facts  enu- 
merated were  proved.  Under  this  instruction,  appellee 
would  be  entitled  to  a  vercfict,  even  though  he  had  full 
knowledge  of  the  defective  condition  of  the  blocking,  or 
could  have  had  such  knowledge  by  the  exercise  of  ordinary 
care.  Such  an  instruction  is  not  cured  by  another  which 
correctly  states  the  law.  It  can  be  corrected  only  by  with- 
drawing it  from  the  jury.  Chicago,  etc.,  B.  Co,  v.  Olover, 
supra. 

The  motion  for  a  new  trial  should  have  been  sustained. 
Judgment  reversed. 
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Thompson  v.  Jamison  et  al. 

[No.  4.851.    Filed  October  6,  1906.] 

WiLiA.^OonBtnu!ti(m,^Life  Estate.— A  testator  by  three  separate  itema 
of  his  will  devised  certain  portions  of  his  real  estate  to  his  three 

.  danghflbrs  "for  and  during  the  lifetime"  of  each  respectively, 
and  provided  that  npon  the  death  of  the  danghters  the  lands  were 
to  go  to  their  respective  children  in  fee  simple.  Another  item  of 
the  will  provided  that  in  the  event  one  of  the  daughters  shonld 
die  leaving  no  child  or  children  the  lands  devised  to  her  shonld 
go  to  the  children  of  the  surviving  danghters.  Held,  that  the 
fact  that  one  of  the  danghters  was  childless  did  not,  nnder  the 
will,  give  her  a  fee  simple  in  the  lands  devised  to  her,  and  that 
she,  as  the  other  danghters,  received  but  a  life  estate. 

From  Jackson  Circuit  Court ;  JT.  B.  Buskirkj  Judge. 

Suit  by  Hettie  K.  Thompson  against  Louisa  H.  Jami- 
son and  others.  From  a  judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

B.  H.  Burrellf  J.  C.  Lawler  and  M.  H.  Prince^  for  ap- 
pellant. 

B.  E.  Long,,  B.  E.  Longj  Jr.^  Ralph  Applewhite^  J.  F. 
Applewhite  and  Frank  BranamaUj  for  appellees, 

Wiley,  J. — Appellant  was  plaintiff  below,  and  brought 
her  action  against  appellees  to  quiet  title  to  certain  real 
estate.  Her  complaint  was  originally  in  three  paragraphs, 
to  each  of  which  demurrers  for  want  of  facts  were  sus- 
tained. Subsequently  appellant  dismissed  the  second  par- 
agraph. Sustaining  the  demurrers  to  the  first  and  second 
paragraph  is  assigned  as  error. 

The  complaint  avers  that  appellant  and  appellees,  Eliza- 
beth Thompson  and  Louisa  H.  Jamison,  were  the  daugh- 
ters of  Waller  Harrell,  deceased,  and  that  Esther  C.  Hap- 
rell  was  his  widow,  and  that  they  were  his  sole  heirs ;  that 
the  said  Waller  Harrell  died  testate,  and  a  copy  of  the 
will  is  filed  as  an  exhibit. 

By  the  will  the  testator  gave  to  his  wife  all  of  his  per- 
sonal property  and  the  rents  and  profits  of  all  of  his  real 
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estate  during  her  life.  He  then  made  bequests  to  his  three 
daughters,  as  follows:  "Item  2.  I  will  and  bequeath  to 
my  daughter  Elizabeth  Thompson  for  and  during  her  nat- 
ural life  the  following  real  estate  [a  description  of  it 
follows],  and  at  the  death  of  my  said  daughter  the  said 
lands  are  to  be  divided  among  her  children  then  living  to 
share  and  share  alike,  to  be  theirs  in  fee  simple.  Item  3. 
To  my  daughter  Hettie  K.  Thompson  I  will  and  bequeath 
for  and  during  her  natural  life  the  following  lands     * 

*  *  to  hold  the  same  during  her  natural  life  and 
at  her  death  the  same  to  be  divided  among  her  children 
then  living,  in  fee  simple,  to  share  equally,  viz.:  [De- 
scription of  the  lands  follow.]  Item  4.  To  my  daughter 
Louisa  Harrell  [now  Jamison]  I  will  and  bequeath  the 
following  real  estate  *  *  *  for  and  during  her  life, 
and  at  her  death  the  same  to  be  divided  equally  among 
her  children  then  living,  if  any,  in  fee  simple,  viz. :  [De- 
scription of  lands  follow.]"  A  subsequent  provision  of 
the  will  is  as  follows:  "In  case  either  of  my  daughters 
die  leaving  no  child  or  children  the  lands  bequeathed  to 
her  in  that  event  shall  go  to  the  children  of  the  surviving 
daughter  or  daughters." 

The  complaint  alleges  that  the  widow  renounced  the  will, 
as  to  her,  and  elected  to  take  under  the  statute,  and  there- 
upon filed  a  petition  in  the  Jackson  Circuit  Court  for  par- 
tition, and  such  proceedings  were  had  as  that  certain  of 
the  lands  described  in  the  will  were  set  off  to  her  in  fee 
simple.  It  is  then  averred  that  the  partition  did  not  affect 
the  lands  of  appellant,  except  that  it  took  a  proportionate 
share  of  hers,  together  with  those  of  her  sisters,  to  make 
up  the  acreage  set  off  to  her  mother.  It  is  then  averred 
that  by  the  will  the  testator  intended  to,  and  did  in  fact, 
bequeath  to  appellant  the  real  estate  described  in  her  com- 
plaint, in  fee  simple;  that  appellees  are  asserting  some 
claim  adverse  to  hers ;  and  that  she  is  entitled  to  have  her 
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title  quieted.     There  is  no  substantial  diflFerence  between 
the  first  and  third  paragraphs  of  complaint. 

The  facts  are  well  pleaded,  and  the  single  question  for 
decision  is,  what  estate  did  the  appellant  take  under  the 
will  ?  If  a  life  estate  only,  the  lower  court  properly  sus^ 
tained  the  demurrer  to  the  complaint  We  have  set  out 
all  of  the  important  provisions  of  the  will,  to  the  end  that 
the  intention  of  the  testator  might  more  clearly  appear. 
The  fact  that  the  widow  elected  to  take  under  the  law, 
does  not  affect  the  ri^ts  of  the  other  legatees,  for  it  is 
shown  that  they  accepted  the  provisions  of  the  will  and 
took  possession  of  their  respective  lands  after  the  widow 
had  had  partition.  The  intention  of  the  testator  is  clearly 
and  explicitly  expressed,  and  it  is  manifest  that  he  intended 
to  vest  in  his  daughters  a  life  estate  only,  the  fee  to  rest 
in  their  respective  children.  It  is  also  equally  plain  that 
he  intended  that,  in  the  event  either  of  his  daughters  should 
die  without  issue,  the  portion  of  the  real  estate  bequeathed 
to  her  should  go  to  the  children  of  the  other  dau^ter  or 
daughters. 

Counsel  for  appellant  urge  that  if  this  construction  is 
given  the  will  it  would  result  in  a  partial  intestacy  as  to  the 
lands  bequeathed  to  the  appellant,  "for  the  reason  that  what 
is  attempted  to  be  a  residuary  clause  following  item  four, 
only  disposes  of  the  land  or  title  given  this  daughter  (ap- 
pellant), and  if  it  should  stand  alone  and  only  be  a  life 
estate,  and  with  the  death  of  the  legatee  the  title  thereto 
ends,  and,  if  no  title,  none  could  pass."  This  position 
is  not  tenable.  The  testator  bv  his  will  creates  and  vests 
two  titles — a  life  estate  in  appellant,  and  the  fee  simple 
in  her  children,  if  she  has  any  at  her  death,  and,  if  not, 
the  fee  goes  to  the  children  of  her  sister  or  sisters.  In 
other  words  the  children  are  given  the  fee,  subject  to  the 
life  estate  of  the  daughter!.  One  rule  of  construction  is 
that  a  testator  will  not  be  presumed  to  have  intended  par- 
tial intestacy  unless  the  language  of  the  will  compels  such 
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constructioiL  Korf  t.  Gerichs,  145  InA  134 ;  Borgner  v. 
Brown,  133  In<L  391;  Spurgeon  v.  Scheible,  43  Ind.  216; 
Cate  V.  Cranor,  30  Ind.  292. 

In  this  case,  under  the  plain  langoage  of  the  will,  to 
hold  that  the  testator  intended  partial  intestacy  would  be 
a  strained  constmction,  and  not  permissible  under  the  rule 
stated  Section  2737  Bums  1901  provides:  '*Every  de- 
vise, in  terms  denoting  the  testator*s  intention  to  devise 
his  entire  interest  in  all  his  real  and  personal  property, 
shall  be  construed  to  pass  all  of  the  estate  in  such  prop- 
erty.** In  the  will  before  us,  it  is  manifest  that  the  tes- 
tator intended  to  dispose  of  all  of  his  estate,  both  real  and 
personal,  and  the  language  is  so  plain  that  there  can  be 
no  doubt  but  what  he  disposed  of  it  according  to  his  best 
judgment  There  being  no  uncertainty  about  it,  and  the 
disposition  appearing  equitable  and  just,  that  intention 
should  be  respected.  In  the  case  of  Cain  v.  Robertson,  27 
Ind.  App.  198,  the  exact  question  here  under  considera- 
tion was  involved,  and  decided  adversely  to  appellant^s  con- 
tention. Under  the  authorities,  appellant  was  only  given 
a  life  estate,  with  a  remainder  over. 

Judgment  affirmed. 


Price  t?.  Lonn. 

[No.  4,435.    FUed  October  8,  1908.] 

Bnxa  AND  Notes. — Guarantor. — Tndorser. — Instruction. — ^In  an  action 
against  one  whose  prima  facie  liability  is  that  of  a  gnarantor,  an 
instroction  to  the  jury  that  if  they  shall  find  from  the  evidence 
that  defendant  placed  his  name  upon  the  back  of  the  note  merely 
as  an  indoraer,  they  mnst  find  for  the  defendant,  is  erroneous;  it 
being  neoessaiy  that  the  jnry  also  find,  in  addition  to  the  fact 
that  the  appellee  was  an  indorser,  some  valid  defense  releasing 
him  from  liability,    pp.  S83,  SSS. 

Same. — Action  an  Note. — Instrtiction  Not  Within  the  Issues, — ^In  an  action 
to  recover  the  amount  of  a  promissory  note  from  one  whose  prima 
facie  liability  is  that  of  a  guarantor,  an  instruction  to  find  for  the 


' 
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defendant,  if  the  evidence  showed  that  it  was  agreed  when  the 
note  was  signed  that  the  defendant  shonld  not  be  held  liable,  is 
eiToneons,  where  no  snch  defense  was  pleaded,  pp,  S82,  S8S, 

From  Laporte  Circuit  Court ;  J.  C.  Michter^  Judge. 

Action  by  Gideon  A.  Price  against  J.  O.  "William 
Lonn.  F,Pom  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Revtrsed. 

M.  JR.  Southerland  and  R.  C.  Busses  for  appellant. 
H.  E,  Weir^  L,  Darrow  and  E.  H.  Gametty  for  appel- 
lee. 

Henley,  J. — ^Appellant  commenced  this  action  against 
appellee  upon  a  promissory  note.  The  note  was  an  Illi- 
nois contract,  and,  as  such,  governed  by  the  laws  of  that 
State.  The  note  was  dated  August  2,  1899,  signed  by 
the  Juniper  Eemedy  Company,  and  was  payable  to  the 
order  of  the  Schroeter  Manufacturing  Company  on  de- 
mand. J.  O.  William  Lonn  indorsed  the  note  before  its 
delivery  by  writing  his  name  across  its  back.  Afterward 
it  was  assigned  and  indorsed  by  the  Schroeter  Manufac- 
turing Company  to  appellant.  Appellee's  answer  was  in 
five  paragraphs.  In  the  first  paragraph  of  answer  it  is 
alleged  that  the  note  was  signed  under  a  special  agree- 
ment with  the  payee  that  the  appellee  was  to  be  held  as 
an  indorser  and  not  as  a  guarantor.  The  second  para- 
graph is  a  verified  general  denial.  The  third  paragraph 
alleges  that  appellee  indorsed  the  note  for  the  accommoda- 
tion of  the  maker  of  the  note,  the  payee  having  full  knowl- 
edge of  the  same,  and  of  the  further  fact  that  there  was  no 
consideration  for  the  acceptance  or  indorsement  of  said 
note  going  to  or  received  by  appellee,  and  that  appellant 
received  the  note  long  after  its  maturity,  with  full  knowl- 
edge of  all  said  facts.  The  fourth  paragraph  alleges  that 
appellee  did  not  execute  the  note  sued  on  in  the  capacity 
of  guarantor,  but  that  he  signed  the  same  under  an  agree- 
ment that  he  should  be  held  only  as  an  indorser,  and  that 
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under  the  law  of  Illinois,  as  set  out  in  said  answer,  he  is 
discharged  because  the  note  was  not  protested  for  non- 
payment, and  notice  of  the  protest  and  nonpayment  given 
to  the  indorser.  The  fifth  paragraph  of  answer  averred 
that  the  law  of  the  state  of  Illinois,  where  the  note  sued 
upon  was  executed,  as  expressed  by  the  decisions  of  the 
supreme  court  of  said  state  in  relation  to  notes  of  the  char- 
acter sued  upon  in  this  action,  was  that  the  date  of  the  exe- 
cution of  said  note,  and  now  is,  as  follows,  to  wit:  That 
notes  payable  on  demand  mature  and  become  due  imme- 
diately upon  delivery;  that  the  statute  of  limitations  com- 
mences to  run  against  the  same  on  the  date  of  execu- 
tion ;  that  to  protect  a  person  taking  a  note  payable  on  de- 
mand, against  equities,  such  person  must  take  the  same 
within  a  reasonable  time  after  its  execution;  that  the  per- 
son so  taking  it,  whether  by  indorsement  or  delivery,  takes 
the  same  dishonored;  that  any  time  in  excess  of  thirty 
days  is  an  unreasonable  time  within  which  a  note  payable 
on  demand,  and  under  the  decisions  of  the  supreme  court 
of  Illinois,  can  be  taken,  without  the  same  being  dishon- 
ored; that  in  all  cases  where  diligence  is  not  used  in  the 
presentment  of  such  note,  and  the  same  is  dishonored,  the 
guarantor  is  discharged,  if  injury  and  damage  results  by 
reason  of  the  laches  of  the  holder;  that,  under  the  laws  of 
the  state  of  Illinois,  a  guarantor  who  is  compelled  to  pay  a 
note  for  his  principal  has  a  right  of  action  against  his 
principal  for  the  money  so  paid ;  that  the  note  sued  on  in 
this  action  was  delivered  on  the  date  of  its  execution,  as 
shown  by  the  date  on  the  face  of  the  same ;  that  no  demand 
was  made  of  this  defend^t  for  the  payment  of  the  same 
for  more  than  six  months  after  its  delivery ;  that  the  appel- 
lant did  not  obtain  the  same  for  more  than  six  months 
after  its  execution ;  that  at  the  time  of  the  execution  of  this 
note  the  principal  on  the  note,  to  wit,  the  Juniper  Remedy 
Company,  was  solvent  and  abundantly  able  to  pay  all  of 
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its  debts;  that  since  the  execution  of  this  note,  and  before 
the  commencement  of  this  action,  but  at  a  period  of  more 
than  thirty  days  after  the  execution  of  said  note,  the  Juni- 
per Remedy  Company  became  insolvent,  and  had  no  prop- 
erty subject  to  execution  out  of  which  any  claim  against 
it  could  be  made ;  that  at  the  time  the  plaintiff  took  and  ac- 
cepted said  note  from  the  Schroeter  Manufacturing  Com- 
pany the  same  was  dishonored ;  that  by  reason  of  the  fail- 
ure of  the  Schroeter  Manufacturing  Company  to  present 
said  note  to  the  Juniper  Remedy  Company  within  a 
period  of  thirty  days  from  the  date  and  delivery  of  the 
same  (appellee)  was  rendered  unable  to  make  his  claim 
out  of  the  Juniper  Remedy  Company;  and  that  by  reason 
of  all  the  facts  hereinabove  set  forth  appellee  is,  under 
the  laws  of  the  state  of  Illinois,  fully  and  finally  dis- 
charged from  liability  of  said  note.  Each  paragraph  was 
attacked  by  demurrer.  The  ruling  of  the  trial  court  in 
holding  sufficient  each  of  the  first,  third,  fourth,  and  fifth 
paragraphs  of  answer  is  assigned  as  error. 

It  is  conceded  that  under  the  law  of  Illinois  the  liabil- 
ity of  appellee  in  this  case  was  prima  facie  that  of  a 
guarantor,  and  that  he  could  be  sued  without  joining  any 
of  the  other  parties  to  the  instrument  as  defendants.  The 
brief  abstract  of  each  paragraph  of  the  answer  shows  the 
defenses  relied  upon,  and  the  issues  presented.  We  do  not 
deem  it  important  to  discuss  any  question  arising  upon  the 
pleadings.  The  judgment  of  the  trial  court  must  be  re- 
versed because  of  an  erroneous  instruction. 

Under  the  assignment  of  error  that  the  trial  court  erred 
in  overruling  appellant's  motion  for  a  new  trial,  it  is  con- 
tended that  the  following  instruction  given  by  the  court 
to  the  jury  is  erroneous,  viz.:  "The  court  instructs  the 
jury,  as  a  fhatter  of  law,  that  if  they  find  from  all  of  the  ev- 
idence that  at  the  time  the  defendant  J.  0.  William  Lonn 
placed  his  name  on  the  back  of  the  note  sued  on,  it  was 
agreed  that  he  signed  it  as  indorser,  or  if  it  was  agreed 
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that  the  defendant  J.  0.  William  Lonn  was  not  to  be  held 
liable  for  the  payment  of  the  amount  of  the  note,  then  the 
jury  should  find  for  the  defendant."  Even  if  the  jury, 
under  the  evidence,  could  have  found  that  appellee  was  an 
indorser  of  the  note  sued  upon,  that  fact  alone  would  not 
have  relieved  appellee  from  liability.  It  was  necessary 
that  the  jury  also  find,  in  addition  to  the  fact  that  the  ap- 
pellee was  an  indorser,  some  valid  defense  releasing  him 
from  liability  as  such  indorser.  The  latter  part  of  the 
instruction  is  also  bad.  There  could  have  been  no  evi- 
dence admissible  under  the  issues  presented  to  which  this 
part  of  the  instruction  would  be  applicable.  No  one  of  the 
defenses  presented  by  the  answers  is  based  upon  an  agree- 
ment that  at  the  time  the  note  was  signed  the  parties 
agreed  that  J.  O.  William  Lonn  should  not  be  held  liable 
in  any  way.  The  instruction  is  not  within  the  issues,  and 
it  is  not  within  any  evidence  admissible  under  the  issues. 
The  jury  may  have  accepted  the  testimony  of  appellee 
that  it  was  agreed  at  the  time  of  the  execution  of  the  note 
that  he  was  not  to  be  held  in  any  capacity  thereon,  and, 
under  the  instruction  of  the  court,  returned  a  verdict  in 
his  favor.  The  case  of  Shirh  v.  Mitchell,  137  Ind.  185, 
196,  is  very  much  in  point  hera  The  Supreme  Court  in 
that  case  say:  "It  is  quite  apparent  that  the  last  two  in- 
structions are  not  applicable  to  any  evidence  which  was 
admissible  under  the  issues  in  this  case.  It  is  established 
by  a  long  line  of  decisions  that  a  party  must  recover, 
if  at  all,  upon  the  facts  stated  in  his  pleadings.  It 
would  be  dangerous  practice,  subversive  of  legal  princi- 
ples, to  permit  a  party  to  plead  that  a  note  was  executed 
for  the  purchase  money  of  an  engine,  and  make  no  com- 
plaint as  to  the  fairness  of  the  transaction  of  purchase, 
and  then  defeat  the  action  by  proof  that  he  had  been  in- 
duced to  enter  into  such  contract  through  the  fraud  of  the 
seller.  As  answer  of  fraud  is  essentially  and  radically 
different  from  an  answer  of  breach  of  warranty,  and  there 
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is  nothing  in  the  answer  or  cross-complaint  in  controversy 
which  would  give  the  appellants  an  intimation,  before  the 
trial,  that  the  fairness  of  the  transaction,  in  which  Mich- 
ener  sold  the  engine  to  the  appellees  and  they  executed 
their  notes,  would  be  questioned.  The  case  should  have 
been  tried  upon  the  issues  made  by  the  pleadings,  ^t  has 
often  been  decided  that  every  pleading  must  proceed  upon 
some  single,  definite  theory,  and  that  a  party  must  stand 
or  fall  upon  the  theory  of  his  case  as  he  presents  it  in  his 
pleadings.' " 

The  jury,  under  the  evidence  introduced  in  support  of 
the  issue  made  by  the  complaint,  the  fifth  paragraph  of 
answer,  and  reply  thereto,  might  have  properly  returned 
a  verdict  in  appellee's  favor,  but  we  have  no  way  of  deter- 
mining from  the  record  whether  or  not  the  verdict  is  based 
upon  the  issue  supported  by  the  competent  evidence. 

Other  alleged  errors  discussed  by  coimsel  may  not  ap- 
pear upon  another  trial  of  this  cause. 

The  motion  for  a  new  trial  ought  to  be  sustained. 
Judgment  reversed,  with  instruction  to  the  trial  court  to 
sustain  appellant's  motion  for  a  new  trial. 


RoBiNsoif  V.  FousT,  Administrator. 

[No.  4,458.    Filed  October  8,  1903.  ] 

Husband  and  Wife. — Wife  not  Required  to  Support  Husband. — ^A  wife 
is  tinder  no  legal  obligation  to  support  her  husband,  nor  to  pay 
out  of  her  separate  prox)ert  j,  the  expenses  of  her  husband*8  last 
sickness  and  funeral  expenses,    pp.  387,  S88. 

Same. — Wife's  Agreement  to  Pay  Expenses  qf  Husband's  Last  Sickness. — 
A  husband  was  sick  and  unable  to  support  himself.  His  wife 
upon  the  promise  of  her  husband's  grandfather  to  make  certain 
proTision  for  her  out  of  his  estate  supported  her  husband  out  of 
her  own  separate  means  until  his  death.  Held,  that  the  agreement 
formed  the  basis  of  a  valid  claim  against  the  grandfather's  estate, 
jjp.  S88,  889. 

From  Montgomery  Circuit  Court ;  Jere  West^  Judge. 
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Action  by  Emma  Robinson  against  John  M.  Foust, 
administrator  of  the  estate  of  Aaron  Foust,  deceased. 
From  a  judgment  for  defendant,  plaintiff  appeals.  i2«- 
versed. 

Benjamin  Crane  and  A.  B,  Anderson^  for  appellant. 
W.  T.  Whiitington,  W.  A.  Whittington  and  W.  P.  Brit- 
tony  for  appellee. 

RoBiiq^soN,  C.  J. — Appellant  filed  a  claim  against  the 
estate  of  appellee^s  decedent,  averring,  in  substance :  That 
in  1880  she  was  married  to  Edward  A.  Kelsey,  a  grand- 
son of  decedent  Aaron  Foust,  and  lived  with  him  as  his 
wife  until  his  death  on  the  14th  day  of  February,  1886, 
leaving  appellant  as  bis  only  heir.  Edward  was  the  only 
child  and  heir  of  Catherine  Kelsey,  who  died  in  Novem- 
ber, 1864,  prior  to  the  death  of  her  father,  Aaron  Foust, 
leaving  Edward,  who  was  about  eighteen  months  old, 
whom  decedent  took  into  and  maintained  in  his  family 
until  he  was  about  six  years  old,  regarding  him  as  a  son, 
and  declaring  and  intending  that  he  should  have  a  child's 
portion  of  his  estate.  At  the  time  of  her  marriage  appel- 
lant was  given  $50  in  cash  and  $150  in  personal  property 
by  her  father.  In  the  fall  of  1884  her  husband  became  sick 
of  consumption,  and  died  February  14,  1886.  When  he  be- 
came sick  he  was  without  any  money  or  property  of  any 
kind  or  means  of  support,  and  was  unable  to  work  or  in 
any  way  support  himself  or  appellant,  and  was  soon  con- 
fined to  the  house  and  to  his  bed,  and  so  continued  until 
his  death.  In  the  spring  of  1885  appellant  had  the  per- 
sonal property  given  her  by  her  father,  and  some  $200  or 
$300  in  other  property  her  father  had  given  her.  Aaron 
Foust  frequently  visited  Kelsey  while  sick,  and  often  re- 
quested appellant  to  provide  for  him,  and  to  fiirnish  him  out 
of  her  means  with  provisions,  fuel,  and  medicines,  and  pay 
the  rent  of  the  house,  and  during  the  last  few  weeks  of  Ed- 
ward's life  to  provide  attendants  for  him,  and  promised 
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her  that  if  she  would  do  this  he  would  help  her  as  far  as 
he  then  could,  and  that  he  would  see  to  it  that  she  was 
amply  paid  therefor,  and  would  make  suitable  provision 
for  her  at  his  death.  Appellant,  relying  on  these  promises, 
and  induced  thereby,  expended  all  of  her  means  and  prop- 
erty in  paying  for  the  support  and  maintenance  of  her 
husband  and  in  providing  provisions,  fuel,  and  medicines, 
and  paying  rent  from  February,  1885,  until  her  husband's 
death.  Again  in  January,  1886,  Aaron  Foust  promised 
appellant  that  if  she  would  continue  to  support  her  hus- 
band, and  provide  Him  with  provisions,  fuel,  medicines, 
rent,  and  attendants,  as  she  had  been  doing,  he  would  pay 
her  for  what  she  had  already  paid  out  and  expended  and 
might  thereafter  expend,  and  would  make  provision  for 
her  out  of  his  estate.  That  on  that  day,  in  order  to  evi- 
dence such  promise,  Aaron  Foust  executed  the  following 
instrument:  "At  my  death  I  promis  my  granson  E.  A. 
Kelsey  that  his  wife  shall  be  paid  from  my  estate  $3,500, 
if  living.  [Signed]  Aaron  Foust."  Afterwards  on  the 
same  day  Aaron  Foust  proposed  to  pay  the  doctor's  bill 
and  funeral  expenses,  and  in  that  event  the  amount  thereof 
should  be  deducted  from  the  $3,500  mentioned  in  the  fore- 
going instrument,  and  as  evidence  of  such  promise  exe- 
cuted the  following:  "Crawfordsville,  Indiana,  January 
25,  1886.  I,  Aaron  Foust,  her  in  prisent  of  friends  and 
witnes  promis  my  granson  Edward  A  Kelsey  that  at  my 
death  his  wife  if  living  shal  have  all  due  him  the  same  as 
if  he  was  living  after  his  Dr.  Bil  and  Furnel  is  taken  out. 
sign.  Aaron  Foust.  Witness,  Albert  Kelsey,  Witness, 
M,  Fahey,  Witness,  Susan  E.  Coleman.  Written  by  Mike 
Fahey." 

Both  instruments  were  on  that  day  delivered  to  appel- 
lant's husband.  That  appellant,  induced  by  these  prom- 
ises, expended  her  property  and  money  in  the  support  of 
her  husband  during  the  year  of  1885  and  until  the  time  of 
his  death,  and  in  so  doing  expended  all  of -ber  property  ex- 
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oept  a  part  of  her  household  goods ;  and  at  the  request  of 
appellee's  decedent,  and  relying  upon  and  induced  by  the 
above  promises,  appellant's  father,  at  her  request,  paid  the 
house  rent  for  many  months,  and  paid  for  an  attendant 
during  the  last  few  weeks  of  her  husband's  life.  Prior  to 
and  at  the  time  of  the  execution  of  the  above  instruments 
decedent  promised  appellant  that  for  what  she  had  done 
and  might  thereafter  do  in  supporting  her  husband  she 
would  be  paid,  and  that  he  intended  that  she  should  have 
out  of  his  estate  at  his  death  the  sum  of  $3,500.  At  that 
time  and  at  the  time  of  his  death  Aaron  Foust  owned  prop- 
erty of  the  value  of  $26,000,  which  he  disposed  of  to  others, 
making  no  provision  whatever  for  appellant. 

The  rule  of  the  common  law  that  the  husband  and  wife 
could  not  deal  together  rests  upon  the  theory  that  in  legal 
contemplation  the  husband  and  wife  are  one  person,  and 
not  upon  the  theory  that  the  wife  is  under  a  legal  disabil- 
ity. This  rule  still  prevails  except  where  the  legislature 
has  expressly  modified  or  annulled  it,  and  the  question  is 
not  whether  disabilities  have  been  removed,  but  whether 
the  rule  has  been  annulled.  The  common  law  status  of 
husband  and  wife  very  plainly  denies  to  both  the  husband 
and  wife  a  right  to  compensation  for  services  rendered  by 
either  for  the  benefit  of  the  other.  It  is  quite  true  that  the 
common  law  rights  and  duties  growing  out  of  the  marital 
contract  have  been  very  materially  modified  in  many  re- 
spects by  statutes.  And  while  the  enlightened  policy  of 
modem  legislation  has  given  a  married  woman  certain 
rights  and  powers  denied  her  by  the  common  law,  yet  these 
statutory  innovations  upon  the  common  law  have  not  gone 
so  far  as  to  permit  unrestrained  conunercial  dealings  be- 
tween husband  and  wife.  The  statutory  right  of  the  wife 
to  recover  for  her  own  services  does  not  change  the  relation 
between  husband  and  wife  nor  does  it  exonerate  the  wife 
from  the  performance  of  any  proper  services  for  the  bene- 
fit of  the  husband.    It  is  the  duty  of  husband  and  wife  to 


388        APPELLATE  COUET  OF  INDIANA, 

Robinson  v.  Fonst. 

protect  and  care  for  each  otlier  in  sickness.  This  duty, 
arising  out  of  the  married  relation,  is  to  be  performed  in 
conformity  with  the  mutual  obligations  assumed  when 
they  became  husband  and  wife.  The  common  law  and 
scriptural  obligation  to  be  a  "help-meet"  to  her  husband 
still  rests  upon  the  wife,  and  unless  she  carries  on  a  sepa- 
rate business,  or  works  for  others  on  her  own  account,  her 
earnings  are  the  property  of  the  husband.  Board,  ctc»,  v. 
Brown,  4  Ind.  App.  288 ;  Ilenslcy  v.  Tuttle,  17  Ind.  App. 
253 ;  Kedey  v.  Petty,  153  Ind.  179. 

Had  appellant  and  her  husband  entered  into  a  contract 
that  she  should  be  reimbursed  out  of  his  estate  for  money 
of  her  own  expended  for  his  support,  the  contract  could*not 
have  been  enforced.  Corcoran  v.  Corcoran,  119  Ind,  138, 
4  L  R.  A.  782,  12  Am.  St.  390. 

If  it  be  admitted  that  it  was  appellant's  legal  duty  as 
wife  to  use  her  own  property  and  means  to  furnish  her 
husband  with  the  necessaries  of  life,  it  follows  that  a  prom- 
ise to  reimburse  her  is  without  consideration.  Shortle  v. 
Terre  Haute,  etc.,  R.  Co.,  131  Ind.  338 ;  Spencer  v.  McA 
Lean,  20  Ind.  App.  626,  67  Am,  St.  271.  * 

But,  if  it  be  admitted  that  it  was  her  legal  duty  to  use 
her  own  means  for  his  support,  it  would  follow  that  her 
estate  must  pay  a  claim  of  a  third  person  furnishing  such 
support.  ITowever,  appellant's  claim  is  not  for  any  serv- 
ices rendered  her  sick  husband.  The  consideration  for  the 
promise  made  for  her  benefit  was  not  the  performance  of 
any  wifely  duties.  Xor  is  it  a  question  as  to  the  moral 
and  social  obligations  of  the  wife  to  care  for  and  support 
her  sick  husband.  The  extent  to  which  a  wife  will  ob- 
serve such  obligations  beyond  the  discharge  of  the  wifely 
duties  imposed  by  the  marriage  relation  is  a  question  she 
must  determine  for  herself.  Her  personal  property,  which 
the  common  law  gave  to  the  husband  upon  marriage,  is 
now,  by  statute,  hers  absolutely.  She  may  do  with  it  as 
she  might  do  if  unmarried.     There  was  no  common  law 
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right  of  the  husband  to  support  out  of  the  wife's  property 
corresponding  to  the  wife's  right  to  support  out  of  her  hus- 
band's property.  And  the  statute  which  makes  her  per- 
sonal property  hers  absolutely  has  imposed  no  burdens  in 
the  husband's  favor.  She  may  contract  with  reference  to 
it  as  she  chooses.  Young  v.  McFadderij  125  Ind.  254. 
There  is  no  statutory  provision  in  this  State  making  the 
"expenses  of  the  family"  and  the  "education  of  the  chil- 
dren" chargeable  upon  the  property  of  both  husband  and 
wife,  or  either  of  them.  Orant  v.  Green,  41  Iowa  88. 
Under  the  married  woman's  acts  the  property  she  claims 
to  have  used  was  hers  as  though  unmarried,  and  there  is 
no  statute  imposing  upon  her  the  legal  duty  to  use  it  in 
any  particular  way. 

The  instrument  sued  on  is  in  writing,  signed  by  the  de- 
cedent and  contains  a  promise  by  the  decedent  to  pay 
the  claimant  a  sum  of  money  from  his  estate  if  she 
be  living  at  the  time  of  his  death.  She  avers  the 
consideration  for  this  promise.  The  decedent  entertained 
for  his  grandson  the  love  and  affection  of  a  father,  and  de- 
sired that  he  be  properly  provided  for  in  his  last  sickness. 
He  contracted  for  the  performance  of  certain  acts,  and 
placed  an  estimate  upon  their  value  to  him.  Nothing  is 
averred  to  authorize  us  to  disturb  that  estimate.  We  can 
not  substitute  our  judgment  for  his.  The  decedent  ob- 
tained all  he  contracted  for,  and  the  claimant,  relying 
upon  the  promise  as  made,  performed  the  conditions 
agreed  upon.  See  Wolford  v.  Powers,  85  Ind.  294,  44 
Am.  Rep.  16,  and  cases  cited;  Price  v.  Jones,  105  Ind. 
643,  55  Am.  Kep.  230;  Mullen  v.  Hawkins,  141  Ind. 
363;  Farher  v.  National,  etc.,  Co.,  140  Ind.  54;  Ditmar 
V.  West,  Y  Ind.  App.  63Y;  Shover  v.  MyricJc,  4  Ind. 
App.  Y. 

The  claim  is  sufficient  against  a  demurrer.  Judgment 
reversed. 
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Franklin  Insurance  Company  v.  Feist  et  al. 

[No.  4,393.    Filed  October  8,  1903.  ] 

Plbading. — Complaint  on  Fire  Insurance  Policy. — Variance, — ^The  com- 
plaint on  a  fire  insurance  policy  described  the  property  insured 
as  a  dwelling  sitnated  on  lot  number  twenty-five  in  "  McTeagert's 
addition  "  to  a  certain  city,  while  the  policy  showed  that  the  de- 
fendant insnranoe  company  agreed  to  insure  against  loss  by  fire 
a  dwelling  sitnated  on  lot  twenty-five  in  "  McTeagert's  fifth  ad- 
dition to  said  city."  Held,  that  the  variance  might  have  been 
good  ground  for  objection  to  the  introdnction  of  the  policy  in 
evidence,  but  did  not  make  the  complaint  bad.    pp,  S94,  S95, 

Deeds. — Delivery. — ^A  delivery  of  a  deed  is  not  effective  withont  an 
intent  on  the  part  of  the  grantor  that  it  is  to  be  delivered,  ac- 
companied by  an  act  to  carry  out  snch  intent,    pp.  395,  396. 

Same. — Execution  and  Record  of  Deed  Without  Knowledge  of  Grantee. — 
Delivery, — ^Where  a  deed  of  conveyance  was  executed  and  recorded 
without  the  knowledge  of  the  grantee,  and  after  record  the 
grantors  took  possession  of  the  deed  and  exercised  dominion  over 
it,  and  where  the  purpose  of  the  grantor  was  tliat  the  deed  should 
not  be  delivered  except  ui)on  a  certain  contingency  whicli  did  not 
arise,  there  was  no  delivery,    p.  396. 

Pleading. — Complaint  on  Fire  Insurance  Policy. — Reply. — Departure. — 
To  a  complaint  on  a  fire  insurance  policy  for  damages  to  a  dwell- 
ing-house, the  defendant  insurance  company  answered  that  the 
plaintiff  was  not  the  owner  of  the  property  insured  at  the  time 
the  policy  was  issued,  and  that  the  i>olicy  by  its  terms  was 
thereby  rendered  invalid.  Held,  that  a  reply  whicli  admitted 
that  the  records  in  the  county  recorder's  ofiice  showed  that  plain- 
tiff had  deeded  the  property  to  another,  but  that  the  deed  was 
without  consideration,  had  never  been  delivered,  and  was  made 
and  recorded  without  the  knowledge  of  the  grantee,  was  not  bad 
as  being  a  departure  from  the  complaint,    pp.  396,  397. 

Exemption. — Pleading. — The  right  of  exemption  is  given  only  ux>on 
contracts  express  or  implied,  and  when  such  right  is  pleaded  it 
must  appear  that  the  judgment  was  of  the  character  entitling  the 
claimant  to  the  exemption,    p.  397. 

From  Daviess  Circuit  Court ;  H.  Q,  Houghton^  Judge. 

Action  by  Catherine  Feist  against  the  Franklin  Insur- 
ance Company  and  another.  From  a  judgment  for 
plaintiff,  the  Franklin  Insurance  Company  appeals.  Re- 
versed. 
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A.  J.  Clark  and  Gardiner  Sf  Slimp,  for  appellant. 
C.  K,  Tharp  and  JbAn  Downey ^  for  appellee  Catherine 
Feist. 

CoMSTOcK,  J. — Appellee  Feist  sued  the  appellant 
Franklin  Insurance  Company  on  a  fire  insurance  policy. 
Appellee  the  State  Building  &  Loan  Association  was  made 
a  party  defendant  as  a  mortgagee  of  appellee  Feist.  Said 
policy  was  issued  on  the  5th  day  of  October,  1899,  and  was 
to  be  effective  for  three  years  from  date.  By  said  policy 
appellant  agreed  to  insure  appellee  Feist  in  the  sum  of 
$600  against  damage  to  a  dwelling-house,  and  to  insure 
her  in  the  sum  of  $400  against  loss  to  her  personal  prop- 
erty located  in  said  dwelling.  On  the  23d  day  of  May, 
1900,  the  house  and  personal  property  were  destroyed  by 
fire.  The  loss  on  personal  property  was  adjusted  at  $200, 
and  paid,  leaving  the  controversy,  so  far  as  this  appeal  is 
concerned,  solely  for  damage  to  the  house. 

The  complaint  was  in  one  paragraph.  A  demurrer 
thereto  for  want  of  facts  was  overruled.  The  defendant 
insurance  company  answered  separately  in  four  paragraphs. 
The  first  admits  the  execution  of  the  policy,  and  that  said 
policy  contained  a  clause  stipulating  that  the  loss,  if  any, 
under  said  policy,  should  be  paid  to  the  State  Building 
and  Loan  Association  of  Indiana,  as  its  interests  u^ay  ap- 
pear; that  the  building  was  damaged  by  fire',  and  proof 
of  loss  made ;  that  the  loss  on  personal  property  was  agreed 
upon  and  fully  settled,  prior  to  the  bringing  of  the  action ; 
that  the  plaintiff  represented  that  she  was  the  owner  of  the 
property  in  fee  simple  at  the  time  of  the  issuance  of  said 
policy ;  that  the  policy  sued  on  contains  the  following  pro- 
vision: "This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  thereon  or  added  thereto,  shall  be  void 
if  the  interest  of  the  insured  be  otherwise  than  uncondition- 
al and  sole  ownership,  or  if  the  subject  of  tlie  insurance  be  a 
building  on  ground  not  owned  by  the  insured  in  fee  sim- 
ple;" that  at  the  time  of  the  issuance  of  the  policy  plaintiff 
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was  not  the  owner  of  the  property  and  building  covered 
by  said  policy,  and  that  she  made  conveyance  of  the  same 
November  2,  1896,  to  one  Antonia  Feist;  that  so  having 
conveyed  said  property  prior  to  the  time  of  the  issuance 
of  said  policy,  plaintiff  had  no  insurable  interest  in  and 
to.  the  same  when  said  policy  was  issued,  and  the  condi- 
tions as  to  the  title  having  been  violated,  the  pqlicy  was 
void  from  the  time  of  its  issuance.  The  second  pleads 
that  plaintiff  represented  that  she  was  the  owner  of  the 
property  described  in  the  policy ;  that  appellant  relied  upon 
such  representations  as  to  ownership  and  issued  its  policy 
for  a  premium  of  $4.80 ;  that  appellant  had  no  knowledge 
as  to  the  title  of  the  property  other  than  the  representations 
of  plaintiff;  that  the  plaintiff  had,  in  fact,  conveyed  said 
property  before  the  issuing  of  said  policy,  to  one  Antonia 
Feisty  and  was  not  the  owner  thereof  at  the  time  of  the 
issuance  of  said  policy  or  at  the  time  said  property  was 
.damaged  by  fire.  It  also  pleads  the  provision  as  to  owner- 
ship set  out  in  paragraph  one,  and  brings  into  court  the 
sum  of  $5  for  the  plaintiff  for  the  premiimi  paid  for  the 
execution  of  said  policy.  The  third  pleads  payment  prior 
to  the  bringing  of  the  action.  The  fourth,  that,  among 
other  things,  it  is  provided  by  the  terms  of  said  policy,  that, 
unless  otherwise  provided  by  agreement  indorsed  thereon 
or  added  thereto,  the  same  should  be  and  become  void  if 
the  property  insured  is,  or  shall  after  the  execution  of 
said  policy  become  encumbered,  without  the  consent  of  the 
defendant,  or  if  any  change,  other  than  by  the  death  of 
the  insured,  take  place  in  the  interest,  title,  or  possession 
of  the  subject  of  insurance  (except  change  of  occupants 
without  increase  of  hazard),  whether  by  legal  process  or 
judgment,  or  by  voluntary  act  of  the  insured,  or  otherwise ; 
that  there  was  a  valid  and  subsisting  judgment  rendered 
by  the  Daviess  Circuit  Court,  in  the  State  of  Indiana,  in 
favor  of  Arnold  J.  Padgett  and  J.  Alvin  Padgett;  that 
the  same  was  and  still  is  a  lien  upon  the  premises  and  build- 
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ing  damaged  by  fire,  as  plaintiff  well  knew,  and  that  de- 
fendant insurance  company  had  no  knowledge  of  said  judg* 
ment,  and  no  indorsement  concerning  the  same  was  made 
npon  the  policy  sned  on.  The  appellee  replied  in  two  par- 
agraphs to  each  paragraph  of  the  answer,  the  first  being 
a  general  deniaL  In  the  second  paragraph  to  the  first  and 
second  paragraphs  of  answer  appellee  alleged  that  prior  to 
the  contract  of  insurance  sued  on  she  and  her  husband 
united  in  signing  a  deed  for  the  property  described  in  the 
policy  to  one  Antonia  Feist;  that  said  deed  was  without 
any  consideration  whatever,  and  purely  voluntary ;  that  it 
was  prepared  and  signed  without  the  knowledge  or  consent 
of  said  Antonia  Feist;  that  it  was  never  delivered;  that 
appellee  always  retained  possession  of  the  deed,  except  for 
a  short  time  it  was  in  possession  of  the  recorder  for  the 
purpose  of  being  recorded ;  that  appellee  always  kept  pos- 
session of  the  property  described  in  the  deed,  paid  the  taxes 
on  it,  improved  it,  and  exercised  absolute  dominion  over 
it;  that  said  Antonia  Feist  had  no  knowledge  that  said 
deed  had  been  made,  signed,  or  recorded,  until  long  after 
the  fire  which  destroyed  the  property,  and  upon  informa- 
tion of  these  facts,  and  at  the  request  of  the  appellee,  vol- 
untarily reconveyed  said  property  to  appellee;  that  at  the 
time  of  the  execution  of  said  deed  she  meant  and  in- 
tended to  hold  and  retain  the  same  for  and  during  the  con- 
tinuance of  the  married  relations  between  her  and  her  hus- 
band, and  same  was  not  to  be  delivered,  or  to  have  any 
force  or  effect  as  a  conveyance,  except  in  the  event  she 
should  die  prior  to  her  said  husband;  that  same  should 
not  be  considered  as  delivered  except  in  that  event.  It  is 
further  averred  that  she  and  her  husband  are  Germans, 
and  are  unable  to  read  the  English  language ;  that  she  had 
confidence  in  and  relied  upon  the  advice  of  one  Samuel 
Mattingly,  a  notary  public,  and  who  was  agent  for  the 
defendant  building  and  loan  association,  who  advised  her 
that  such  a  deed  as  she  signed  would  in  no  way  affect  her 
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right  and  interest  in  the  property  in  the  event  she  survived 
her  husband,  and  that  she  acted  upon  his  advice  and  pro- 
cured him  to  make  the  deed;  that  she  did  not  read  and 
could  not  read  any  of  the  provisions  of  said  policy,  and 
that  none  of  said  provisions  in  said  policy  were  read  to 
her,  and  she  had  no  knowledge  or  information  about  any 
of  the  provisions  of  said  policy,  and  that  she  never  had 
possession  of  said  policy,  but  same  was  always  in  posses- 
sion of  the  loan  association,  which  had  the  mortgage  on 
said  property. 

Appellees^  second  paragraph  of  reply  to  appellant^s 
fourth  paragraph  of  answer,  setting  up  judgment  lien,  al- 
leges that  plaintiff  and  one  Joseph  Feist  are  wife  and  hus- 
band; that  they  live  together  as  one  family  in  the  State 
of  Indiana,  and  have  so  lived  for  forty  years ;  that  plaintiff 
has  been  a  resident  and  householder  of  Indiana  for  forty 
years;  that  her  husband  is  an  invalid,  and  has  no  estate; 
that  at  the  time  of  the  rendition  of  the  judgment  set  out  in 
defendant's  answer,  and  ever  since,  all  the  property  of  which 
plaintiff  was  owner  was  worth  less  than  $600,  and  that  she 
claims  all  of  said  property  free  from  judgment  lien  set  out 
in  said  fourth  paragraph  of  answer. 

A  trial  resulted  in  a  verdict  in  favor  of  appellee  for 
$634.20,  $122  of  which  appellee,  with  the  leave  of  the 
court,  remitted,  and  judgment  was  rendered  in  her  favor 
for  $512.20.  The  building  and  loan  association  filed  its 
cross-complaint,  which  was,  with  the  consent  of  the  court, 
withdrawn,  and  which  need  not  be  further  mentioned. 

Appellant  assigns  as  errors  the  action  of  the  court  in 
overruling  appellant's  demurrer  to  appellees'  complaint ;  in 
overruling  appellant's  demurrer  to  the  second  paragraph  of 
appellees'  reply;  in  overruling  appellant's  demurrer  to  the 
fourth  paragraph  of  appellees'  reply ;  and  in  overruling  the 
appellant's  motion  for  a  new  trial. 

It  is  insisted  that  the  complaint  is  insufficient  because 
it  declares  ownership  of  the  plaintiff  in  lot  number  twenty- 
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five  in  McTeagart's  addition  to  the  citv  of  Washington, 
Daviess  county,  Indiana,  while  the  policy  shows  that  the 
defendant  insurance  company  agreed  to  insure  plaintiff 
against  loss  by  fire  of  a  dwelling  situated  on  lot  twenty-five 
in  McTeagart^s  fifth  addition  to  the  city  of  Washington, 
Indiana.  The  variance  between  the  description  in  the  com- 
plaint and  in  the  policy  is  manifestly  clerical.  The  com- 
plaint allies  that  appellant  owned  the  dwelling-house,  and 
personal  property  therein,  on  a  certain  lot.  Whether  the 
error  was  in  the  complaint  or  in  the  policy  it  was  evident 
the  court  would  have  given  leave  to  correct.  The  variance 
might  have  been  good  ground  of  objection  to  the  introduc- 
tion of  the  policy  in  evidence,  but  did  not  make  the  com- 
plaint bad. 

It  is  contended  the  second  paragraph  of  reply  to  the 
first  and  second  paragraphs  of  answer  is  bad:  (1)  Be- 
cause on  its  face  it  declares  the  property  to  have  been 
conveyed  in  trust  for  the  use  of  Joseph  Feist,  and  that 
that  was  the  purpose  of  the  grantor;  (2)  because  it  pur- 
ports to  answer  both  the  first  and  second  paragraphs  of 
the  answer,  which  it  does  not  do;  (3)  because  said  grantor 
expressly  admits  by  her  pleading  that  under  certain  con- 
ditions said  deed  was  to  pass  title  from  her  to  her  grantee, 
and  no  words  of  limitation  having  been  inserted  in  said 
deed  it  must  be  taken  and  considered  as  a  deed  absolutely 
in  fee  simple  as  against  the  grantor  in  this  case;  (4)  bo- 
cause  it  is  a  departure  from  the  facts  pleaded  in  the  com- 
plaint. The  paragraph  in  question  declares  that  at  the 
time  of  making  the  deed  it  was  the  intention  of  the  grantor 
to  retain  it  in  her  possession  during  the  existence  of  the 
marriage  relation  between  appellee  and  her  husband,  Jo- 
seph Feist,  and  that  it  was  not  to  be  delivered  and  to  have 
effect  except  in  the  event  appellee  should  die  before  her 
husband. 

A  delivery  of  a  deed  is  an  essential  part  of  its  execution; 
without  delivery  there  is  no  execution.     A  delivery  is  not 
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effective  without  an  intent  on  the  part  of  the  grantor  that 
it  is  to  be  delivered,  accompanied  by  an  act  to  carry  out 
snch  intent  German  Ins.  Co.  v.  Gibe,  162  HL  251,  44 
N.  E.  490 ;  Oshome  v.  Eslinger,  155  Ind.  351 ;  Fifer  v^ 
Rachels,  27  Ind.  App.  654. 

There  are  numerous  decisions  to  the  effect  that  the  ac- 
ceptance of  a  party  to  whom  a  conveyance  is  made  for 
his  benefit  will  be  presumed  until  the  contrary  appears, 
and  the  instrument  takes  effect  without  waiting  for  a  de- 
livery to  the  grantee  named.  The  authorities  in  this  State 
go  no  farther  than  to  hold  that,  if  a  deed  is  recorded  by 
the  grantor,  the  delivery  will  be  presumed,  But  this  pre- 
sumption may  be  overthrown.  The  question  of  delivery 
is  to  be  determined  by  the  court  or  jury.  Fireman  s  Fund 
Ins.  Co.  V.  Dunn,  22  Ind.  App.  332,  and  cases  cited. 

It  appears  that  appellee,  after  the  deed  was  placed  on 
record,  took  possession  of  the  same,  and  exercised  domin- 
ion over  it,  and  that  the  grantee  had  no  knowledge  of  its 
existence,  and  it  was  the  purpose  that  it  should  not  be 
delivered  except  upon  conditions  set  out.  There  was  no 
delivery.  Weber  v.  Christen,  121  111.  91,  11  N.  E.  893, 
2  Am.  St  68 ;  Gifford  v.  Corrigan,  105  N.  T.  223,  11  K 
E.  498 ;  Forward  v.  Continental  Ins.  Co.,  142  N.  Y.  382, 
31  N.  E.  615,  25  L.  R  A.  637 ;  Knop  v.  National  Fire^ 
Ins.  Co.,  101  Mich.  359,  59  K  W.  653 ;  Imperial  Fire 
Ins.  Co.  v.  Dunham,  117  Pa.  St  460,  12  AtL  668,  2  Am. 
St  686 ;  Elliott  v.  Ashland,  etc.,  Ins.  Co.,  117  Pa.  St  548, 
12  Atl.  676,  2  Am.  St  703 ;  Osborne  v.  Eslinger,  supra; 
Fireman's  Fund  Ins.  Co.  v.  Dunn,  supra. 

The  first  and  second  paragraphs  of  answer  plead  sub- 
stantially the  same  defects,  viz.,  no  title,  no  insurable  in- 
terest, because  of  the  deed  to  Antonia  Feist.  It  is  good 
as  to  both.  The  fact  that  there  was  no  delivery,  and  there-^ 
fore  no  conveyance,  meets  these  objections. 

We  can  not  agree  with  counsel  for  appellant  that  the 
reply  is  a  departure  from  the  complaint     The  complaint 
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avers  title  in  appellees.  Ap]^)ellant  averred  facts  to  show 
there  was  no  title;  that  the  title  had  been  conveyed.  The 
reply  pleaded  facts  to  avoid  the  facts  set  up  in  the  answer. 
These  facts  support  the  complaint. 

It  is  urged  that  the  second  paragraph  of  reply  to  the 
fourth  paragraph  of  answer  is  bad,  for  the  reason  that 
the  husband  and  wife  can  not  each  claim  an  exemption  to 
the  amount  of  $000  when  living  together.  As  it  does  not 
appear  that  the  husband  was  claiming  an  exemption  as  a 
householder,  the  question  is  not  presented. 

It  is,  however,  argued  against  this  paragraph  that  it  does 
not  show  that  the  judgment  which  it  is  alleged  in  the 
answer  was  a  lien  upon  the  property  insured  was  a  judg- 
ment upon  a  contract  of  the  appellee.  The  right  of  exemp- 
tion is  given  only  upon  contracts  express  or  implied,  and 
when  such  right  is  pleaded  it  must  appear  that  the  judg- 
ment was  of  the  character  entitling  the  claimant  to  the 
exemption.  The  reply  contains  no  facts  upon  which  to 
predicate  the  claim.  Goldthait  v.  Walker,  134r  Ind  527, 
and  cases  cited. 

Judgment  reversed,  with  instruction  to  sustain  demurrer 
to  second  paragraph  of  reply  to  the  fourth  paragraph 
of  answer.  Questions  presented  by  motion  for  a  new  trial 
may  not  be  raised  again,  and  are  therefore  not  considered. 


Alerding  et  al.,  Executors,  v.  Allison. 

[No.  4,434.    Filed  October  8,  1903.  ] 

AcxKiRD  AND  Sa-TIBPaction. — Paijmefit  by  Will. — Plaintiff  filed  a  claim 
against  decedent's  estate  for  |15,620  for  services  rendered  during 
the  life  of  decedent  covering  a  period  of  eighteen  years.  Tliere 
was  evidence  of  an  agreement  to  the  effect  that  if  claimant  should 
remain  in  such  employment  until  such  time  as  she  should  marry, 
and  faithfully  perform  her  duties,  she  should  receive  by  will  or 
otherwise  one-half  of  the  estate,  and  if  she  should  remain  until 
the  death  of  decedent,  she  should  receive  all  of  the  decedent's 
estate.    Decedent  made  a  will  giving  her  entire  estate  to  others, 
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except  her  household  goods  and  f500,  -which  she  gave  to  claimant, 
withont  reference  to  the  agreement.  Held,  that  the  legacy  tths  in- 
tended as  a  satisfaction  of  the  debt,  and  the  acceptance  thereof  by 
claimant  amonnted  to  a  satisfaction  of  the  debt.  ^  pp.  S9S-404. 
EXBOUTORS  AND  AD]aNi8TRA.TORS.— Cfo/fiu. — Paymetd  by  WiU.—Egtop- 
pd, — In  the  trial  of  a  claim  against  a  decedent's  estate  for  senr* 
ices  nnder  an  alleged  contract  to  compensate  claimant  by  will, 
no  plea  of  estoppel  was  necessary  in  order  to  enable  defendant  to 
take  advantage  of  the  acceptance  by  the  claimant  of  a  legacy 
giyen  her  by  decedent,   p.  404, 

From  Marion  Circuit  Court  (7,468);  Vinson  Carter^ 
Special  Judge. 

Irene  Allison  filed  a  claim  against  the  estate  of  Helen 
J.  Tate,  deceased,  for  services.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed, 

J).  J.  Hefron^  Charles  Harrington^  D,  W.  Howe  and 
R.  T.  ByerSj  for  appellant. 

C.  W,  Smithy  J.  S.  Duncan^  H  H  Hombrooky  Albert 
Smith  and  Lafayette  Perkins^  for  appellee. 

RoBY,  J. — Appellee's  claim  was  in  two  paragraphs.  The 
first  contained  a  bill  of  particulars  as  follows :  The  estate 
of  Helen  J.  Tate  to  Irene  Allison,  Dr.  To  services  from 
February  25,  1882,  to  December  18,  1889,  as  companion, 
housekeeper,  cook,  and  nurse,  406  weeks,  at  $25  per  week, 
$10,150.  To  services  from  December  18,  1889,  to  June 
26,  1900,  as  companion,  cook,  adviser,  housekeeper,  and 
nurse,  647  weeks,  at  $10  per  week,  $5,470.  Total  $15,620. 
In  the  second,  it  was  substantially  averred  that  the  ap- 
pellee on  February  25,  1882,  entered  the  employment  of 
Helen  J.  Tate  under  an  agreement  that  if  she  continued 
in  such  employment  until  such  time  as  she  should  marry, 
and  faithfully  perform  her  duties  thereunder,  she  should 
receive  by  will  or  otherwise  one-half  the  estate  of  which 
Mrs.  Tate  should  die  possessed;  that  if  she  remained  in 
said  employment  until  Mrs.  Tate's  death,  she  should  re- 
ceive by  will  or  otherwise  tlic  entire  estate;  that  on  De- 
cember 18,  1889,  appellee  intending  soon  to  be  married 
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and  to  quit  said  employmei^  Mrs.  Tate  promised  that  if 
she  would  not  quit  such  employment,  but  continue  there- 
under until  her  death,  holding  herself  in  readiness  from 
that  time  on,  although  married,  to  do  and  perform  faith- 
fully such  services  as  she  was  able,  which  she  might  he 
called  upon  by  Mrs.  Tate  to  do,  appellee  should  receive 
by  will  or  otherwise  the  entire  estate -of  which  Mrs.  Tate 
should  die  possessed;  that  appellee  should  not  be  required 
to  Eve  with  Mrs.  Tate,  but  could  dwell  elsewhere,  and  come 
back  and  forth  to  her  residence  as  often  as  she  might  be 
needed  or  called  upon ;  that,  relying  on  said  promises,  ap- 
pellee diligently,  in  compliance  with  said  agreement,  re- 
mained continuously  in  said  employment  until  the  26th  day 
of  June,  1900,  when  Mrs.  Tate  died.  Full  performance 
of  said  agreement  on  her  part  is  averred,  and  that  said 
Helen  J.  Tate  failed  to  carry  out  by  will  or  otherwise 
said  agreement  on  her  part,  but,  on  the  contrary,  devised 
and  bequeathed  most  of  her  property,  both  real  and  per- 
sonal, to  other  parties,  except  $500  and  part  of  the  house- 
hold goods.  "Claimant  further  says  that  the  aforesaid  serv- 
ices rendered  by  her  to  said  Helen  J.  Tate  under  said  em- 
ployment are  reasonably  worth  the  sum  of  $25  per  week 
for  the  406  weeks  from  the  25th  day  of  February,  1882, 
to  the  18th  day  of  December,  1889,  and  $10  per  week 
for  the  547  weeks  from  said  18th  day  of  December,  1889, 
to  said  26th  day  of  June,  1900,  or  $15,620  in  all,  which 
sum  claimant  avers  is  justly  due  her  from  said  estate  and 
whoUy  unpaid.  Wlierefore,"  etc.  Answers  to  each  par- 
agraph of  general  denial,  payment,  and  statute  of  limita- 
tions. Trial  by  jury,  verdict  for  appellee  assessing  her 
recovery  at  $6,000,  with  answers  to  interrogatories.  Judg- 
ment on  verdict  Error  assigned  is  in  overruling  motion 
for  new  trial. 

The  evidence  shows  that  in  November,  1881,  appellee, 
then  fifteen  years  old,  went  to  work  in  the  Tate  family 
as  a  domestic  at  $3  per  week.     The  Tales  then  lived  on 
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a  farm  of  several  hundred  acres  near  Indianapolis^  and 
had  in  their  employment  a  number  of  persons,  both  male 
and  female.  In  February,  1882,  Mrs.  Tate  asked  appel- 
lee's mother  to  let  her  adopt  the  girl.  The  request  was 
refused.  The  conversation  following  is  relied  upon  to  es- 
tablish the  contract  set  up.  It  was  testified  to  by  the  mother 
and  another  daughter.  The  mother's  version  was  as  fol- 
lows :  "What  did  Mrs.  Tate  say  ?  A.  She  said :  'Then 
I  have  another  question  to  ask  you.  Would^  you  be  will- 
ing to  let  her  remain  here  as  one  of  the  family,  and  I  do 
for  her  like  I  would  for  my  own  child,  and  care  for  her, 
and  clothe  her,  and  give  her  spending  money?'  And  I 
says:  *Well,  if  you  take  good  care  of  her.'  And  she  said: 
*I  wilL  I  will  take  good  care  of  her.'  I  said:  'She  is 
young,  and  I  have  never  put  anything  hard  on  her,  and 
I  do  not  want  you  to  put  anything  hard  on  her.'  Q.  What 
else  ?  A.  She  said  another  thing — ^that,  'If  she  lives  with 
me  until  she  is  married  I  will  give  her  half  I  have  got, 
and)  until  my  death,  I  will  make  her  my  heir.'  Q.  If 
she  lived  there  until  she  was  married  she  was  to  give  her 
half  of  what  she  had  ?  A.  Yes,  sir.  Q.  But  if  she  re- 
mained until  Mrs.  Tate's  death  then  she  was  to  make  her 
her  heir?  A.  Yes,  sir.  Q.  Is  that  right?  A.  Yes, 
sir.  And  if  she  died  in  the  meantime  she  would  put  her 
in  a  nice  spot  in  Crown  Hill,  and  cover  her  with  flowers." 
Appellee  thereafter  continued  in  the  family,  being  treated 
as  a  member  of  it,  but  doing  a  great  deal  of  work.  On 
December  18,  1889,  appellee  left,  and  took  lodging  with 
Mrs.  Grube  in  Indianapolis  where  she  remained  until  the 
last  of  the  following  November,  being  married  on  March 
27,  1890.  She  and  her  husband  have^since  lived  in  the 
city,  and  have  two  children.  In  the  fall  of  1892  the  Tates 
also  moved  into  the  city,  locating  about  two  miles  from 
appellee.  After  this  appellee  visited  them  frequently,  and 
it  is  fairly  inferable  from  the  evidence  that  she  gave  them 
attention  such  as  a  daughter  might  have  done;  but  not  to 
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have  been  expected,  in  view  of  their  various  aliments,  from 
one  not  sustaining  such  relation.  Lizzie  Billips,  a  colored 
woman  who  had  worked  for  the  Tates  some  time,  testified 
that  she  was  called  into  a  room  at  their  residence  after 
appellee  had  left,  but  before  her  marriage,  and  overheard 
a  conversation,  which  she  gives  as  follows:  "A.  I  heard 
Mrs.  Tate  say  if  Mr.  Allison  would  agree  to  let  her  come 
back — backwards  and  forwards — as  long  as  she  was  alive, 
that  she  would  not  give  her  anything  when  she  got  mar- 
ried, but  she  would  give  her  something  at  her  death.  She 
expected  to  leave  her  so  that  she  would  not  want  for  any- 
thing any  more,  if  he  would  agree  to  let  her  come.  Q. 
Did  they  agree  to  it  ?  A.  Yes,  sir,  he  did.  *  ♦  ♦  A. 
What  I  told  you  this  morning.  Mrs.  Tate  said  that  she 
was  willing  for  Mrs.  Allison  and  Mr.  Allison  to  get  mar- 
ried if  she  would  come  back  and  forwards — come  to  her 
beck  and  call ;  that  was  Mrs.  Tate's  words.  *  *  *  A, 
She  said  she  would  not  give  her  anything  when  she  was 
going  to  get  married,  but  she  would  give  her  something 
at  her  death.'^  There  was  evidence  of  various  statements 
made  by  Mrs.  Tate  to  the  effect  that  she  intended  to  pro- 
vide for  appellee  in  her  will ;  that  she  would  leave  her  well 
fixed  so  that  she  would  not  have  to  work  any  more ;  that 
she  intended  to  pay  her  for  what  she  had  done  and  that 
it  would  be  all  hers  anyway.  None  of  the  expressions  so 
testified  to  contained  any  direct  allusion  to  any  contract 
or  agreement  upon  her  part  to  make  such  a  disposition. 

Mrs.  Tate  left  at  her  death  a  will,  containing  thirty-tliroo 
specific  items,  the  thirty-fourth  one  naming  her  executors. 
By  this  will  she  disposed  of  all  her  property,  inventoried 
at  $54,041.  The  fifteenth  item  thereof  was  as  follows: 
I  give  and  bequeath  to  Irene  Allison,  wife  of  James 
Allison,  all  the  furniture,  carpets,  pictures,  ornaments, 
utensils,  and  other  household  articles  of  every  deacrii)tion 
in  my  residence  and  not  otherwise  in  this  will  specifically 
Vol.  81—26 
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bequeathed  to  other  legatees."  The  twenty-sixth  item 
was  as  follows:  "I  give  and  bequeath  to  Mrs.  Irene 
Allison,  the  same  mentioned  in  item  number  fifteen  of 
this  will,  the  sum  of  $500."  Before  the  claim  in  suit  was 
filed  appellee  received  and  receipted  for  the  articles  de- 
scribed in  item  fifteen,  appraised  at  $310.  It  thus  ap- 
pears that  Mrs.  Tate  did  make  a  testamentary  provision 
for  appellee.  Appellee  claims  that  the  contract  required 
a  larger  one.  Had  the  provisions  made  been  in  accord  vrith 
the  alleged  agreement  there  would,  of  course,  be  no  room 
for  recovery  of  the  reasonable  value  of  services  rendered 
thereunder.    Eaton  v.  Benton,  2  Hill  576,  578. 

The  general  doctrine  of  satisfaction  by  l^acy  is  that 
when  one,  being  indebted  to  another,  gives  him  by  will 
a  sum  of  money  as  great  or  greater  than  the  debt,  with- 
out saying  anything  about  it,  this  shall  nevertheless  be  a 
satisfaction  of  the  debt.  Pomeroy,  Eq.  Jurisp.  (2d  ei), 
§527.  The  exceptions  to  this  rule  are  stated  by  appellee's 
learned  counsel,  and  are  so  numerous  as  practically  to  make 
the  rule  an  exception  to  the  exceptions.  In  the  case  at 
bar  the  general  doctrine  is  not  applicable.  The  distinc- 
tion and  the  rule  that  is  applicable  are  stated  by  Mr.  Pome- 
roy as  follows:  '*The  general  doctrine  as  to  a  presump- 
tion of  satisfaction,  and  the  limitations  upon  it,  described 
in  the  foregoing  paragraphs,  are  based  upon  the  bare  facts 
of  a  debt  and  a  l^acy,  upon  their  respective  natures,  and 
upon  the  relative  situation  of  the  testator  and  the  creditor- 
legatee  ;  and  they  assiune  that  there  is  no  express  language 
in  the  will,  accompanying  the  legacy,  and  declaring  its 
object  and  effect,  or  no  previous  arrangement  between  the 
parties  stamping  a  special  character  upon  the  testamentary 
gift.  It  is  therefore  well  settled  that  if  one  person  ren- 
ders any  services  to  another  upon  an  understanding  or  ar- 
rangement that  he  is  to  be  remunerated  therefor  by  a  tes^ 
tamentary  benefit,  and  the  party  receiving  the  services  aft- 
erwardi  makes  a  bequest  or  devise  in  his  will  in  favor  of 
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tiie  other,  ^diich  is  in  its  amount-  and  value  a  reason- 
ably suSicient  compensation,  such  testamentarr  provision 
18  a  satisfaction,  and  the  creditor  party  can  Ikot  enforce 
his  d^fiand  as  a  debt  by  an  action  against  the  estate. 
It  would  seem  that,  under  these  circumsances,  the  cred- 
itor party  would  not  even  have  an  election,  since  he 
had  agreed  to  look  to  the  testamentary  benefit  alone  for 
compensation.  This  result,  however,  must  evidently  de- 
pend upon  the  terms  of  the  original  agreement,  in  pursu- 
ance of  which  the  services  were  rendered.  Wherever,  also, 
there  being  an  existing  indebtedness,  it  is  agreed  between 
the  parties,  either  expressly  or  impliedly,  that  it  shall  be 
paid  by  some  benefit  bestowed  in  the  debtor's  will,  and  a 
testamentary  provision  is  subsequently  made  in  favor  of 
the  creditor,  which  he  accepts,  his  demand  will  thereby 
be  satisfied ;  he  can  not  both  take  the  bequest  and  enforce 
his  debt  as  a  subsisting  claim  against  the  estate.  In  this, 
however,  the  creditor  has  an  election  either  to  accept  the 
bequest  in  satisfaction  of  his  preexisting  demand,  or  to 
renounce  the  gift  and  enforce  the  demand."  Pomeroy,  Eq. 
Jurisp.  (2d  ed.),  §538. 

That  the  agreement  was  to  pay  appellee  by  a  testament- 
ary provision  is  asserted  by  her.  A  testamentary  provision 
for  her  has  been  made.  She  has  availed  herself  of  it.  Had 
the  will  contained  a  recital  that  the  bequest  made  was 
intended  to  be  in  fuU  for  all  claims  or  debts,  accepting 
the  legacy  would  amount  to  a  satisfaction  of  the  claim. 
Rose  V.  Rase,  7  Barb.  174.  The  intention  that  it  shall 
be  so  taken  appears  in  this  case  both  upon  the  face  of  the 
will  and  from  the  facts  exhibited  in  connection  therewith. 
If  the  legacies  were  not  thus  intended,  the  testator  is  placed 
in  the  position  of  attempting  the  impossible — of  making 
bequests  to  various  persons,  knowing  that  appellee  held 
an  unsatisfied  contract  entitling  her  to  the  entire  estate. 
Deficiency  of  assets  requires  that  a  legacy  be  constnied 
as  a  satisfaction.    Toller,  Executors,  338 ;  2  Williams,  Ex- 
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ecutors  (Tth  Am.  ed.)^  615;  Cuthhert  v.  Peacock j,  1 
Salk.  155. 

The  conversation  testified  to  by  Mrs.  BilUps,  and  also 
relied  upon  as  establishing  appellee's  contract,  does  not 
tend  to  show  that  either  party  to  it  understood  that  upon 
her  marriage  appellee  became  entitled  to  one-half  of  the 
estate  of  Mrs.  Tate  at  her  death.  In  view  of  the  verdict^ 
it  must  be  at  this  stage  of  the  case  taken  as  established 
that  such  contract  did  then  exist,  and  that  at  the  death  of 
Mrs.  Tate,  appellee  was  entitled  to  the  entire  estata  The 
evidence  nevertheless  tends  to  show  that  such  liability  was 
denied  by  Mrs.  Tate,  or  perhaps  it  is  better  to  say  that  it 
was  not  in  anywise  admitted.  That  the  legacy  could  be 
in  addition  to  what  appellee  was  by  contract  entitled  to 
recover  is  impossible.  The  situation  occupied  by  Mrs.  Tate 
when  the  will  was  made,  and  her  attitude  toward  the  con- 
tract, and  the  terms  of  the  contract,  negative  the  idea  that 
the  legacy  given  was  intended  to  be  in  addition  to  the  con- 
tract obligation;  and  the  appellee,  having  elected  to  take 
such  legacy,  can  not  be  permitted  thereafter  to  claim  addi- 
tional compensation.  The  contract  being  within  the  stat- 
ute of  frauds  was  not  enforcible.  Wallace  v.  Long,  105 
Ind.  522,  531,  55  Am.  Eep.  222. 

The  action  is  brought  to  recover  the  value  of  what  it  is 
alleged  was  done  by  one  party  to  it  in  reliance  upon  the  con- 
tract, the  other  party  haying  refused  to  perform.  Wallace 
V.  Long,  supra,  526.  The  making  of  such  contract  and  irs 
violation  by  Mrs.  Tate  are  averred  in  the  complaint.  The 
allegation  as  to  its  violation  was  not  well  made,  but  assum- 
ing it  to  be  sufiicient,  it  follows  that  proof  of  such  facts  by 
the  appellee  in  the  first  instance  were  essential.  No  plea 
of  estoppel  was  therefore  necessary  to  enable  the  appellants 
to  take  advantage  of  the  satisfaction  of  said  contract,  they 
thei'cby  negativing  that  which  '^  ^iju^the  appellee 

to  prove.    §380  Bums  1901. 
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bequeathed  to  other  legatees."  The  twenty-sixth  item 
was  as  follows:  "I  give  and  bequeath  to  Mrs.  Irene 
Allison,  the  same  mentioned  in  item  number  fifteen  of 
this  will,  the  sum  of  $500."  Before  the  claim  in  suit  was 
filed  appellee  received  and  receipted  for  the  articles  de- 
scribed in  item  fifteen,  appraised  at  $310.  It  thus  ap- 
pears that  Mrs.  Tate  did  make  a  testamentary  provision 
for  appellee.  Appellee  claims  that  the  contract  required 
a  larger  one.  Had  the  provisions  made  been  in  accord  with 
the  alleged  agreement  there  would,  of  course,  be  no  room 
for  recovery  of  the  reasonable  value  of  services  rendered 
thereunder.    Eaton  v.  Benton,  2  Hill  576,  578. 

The  general  doctrine  of  satisfaction  by  legacy  is  that 
when  one,  being  indebted  to  another,  gives  him  by  will 
a  sum  of  money  as  great  or  greater  than  the  debt,  'with- 
out saying  anything  about  it,  this  shall  nevertheless  be  a 
satisfaction  of  the  debt.  Pomeroy,  Eq.  Jurisp.  (2d  ed.), 
§527.  The  exceptions  to  this  rule  are  stated  by  appellee's 
learned  counsel,  and  are  so  numerous  as  practically  to  make 
the  rule  an  exception  to  the  exceptions.  In  the  case  at 
bar  the  general  doctrine  is  not  applicable.  The  distinc- 
tion and  the  rule  that  is  applicable  are  stated  by  Mr.  Pome- 
roy as  follows:  "The  general  doctrine  as  to  a  presump- 
tion of  satisfaction,  and  the  limitations  upon  it,  described 
in  the  foregoing  paragraphs,  are  based  upon  the  bare  facts 
of  a  debt  and  a  legacy,  upon  their  respective  natures,  and 
upon  the  relative  situation  of  the  testator  and  the  creditor- 
legatee  ;  and  they  assume  that  there  is  no  express  language 
in  the  will,  accompanying  the  legacy,  and  declaring  its 
object  and  effect,  or  no  previous  arrangement  between  the 
parties  stamping  a  special  character  upon  the  testamentary 
gift.  It  is  therefore  well  settled  that  if  one  person  ren- 
ders any  services  to  another  upon  an  understanding  or  ar- 
rangement that  he  is  to  be  remunerated  therefor  by  a  tes- 
tamentary benefit,  and  the  party  receiving  the  services  aft- 
erward£  makes  a  bequest  or  devise  in  his  will  in  favor  of 
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th^  other,  which  is  in  its  amount-  and  value  a  reason- 
ably sufficient  compensation,  such  testamentary  provision 
is  a  satisfaction,  and  the  creditor  party  can  ftot  enforce 
his  demand  as  a  debt  by  an  action  against  the  estate. 
It  would  seem  that,  under  these  circumsances,  the  cred- 
itor party  would  not  even  have  an  election,  since  he 
had  agreed  to  look  to  the  testamentary  benefit  alone  for 
compensation.  This  result,  however,  must  evidently  de- 
pend upon  the  terms  of  the  original  agreement,  in  pursu- 
ance of  which  the  services  were  rendered.  Wherever,  also, 
there  being  an  existing  indebtedness,  it  is  agreed  between 
the  parties,  either  expressly  or  impliedly,  that  it  shall  be 
paid  by  some  benefit  bestowed  in  the  debtor's  will,  and  a 
testamentary  provision  is  subsequently  made  in  favor  of 
the  creditor,  which  he  accepts,  his  demand  will  thereby 
be  satisfied ;  he  can  not  both  take  the  bequest  and  enforce 
his  debt  as  a  subsisting  claim  against  the  estate.  In  this, 
however,  the  creditor  has  an  election  either  to  accept  the 
bequest  in  satisfaction  of  his  preexisting  demand,  or  to 
renounce  the  gift  and  enforce  the  demand."  Pomeroy,  Eq. 
Jurisp.  (2d  ed.),  §538. 

That  the  agreement  was  to  pay  appellee  by  a  testament- 
ary provision  is  asserted  by  her.  A  testamentary  provision 
for  her  has  been  made.  She  has  availed  herself  of  it.  Had 
the  will  contained  a  recital  that  the  bequest  made  was 
intended  to  be  in  full  for  all  claims  or  debts,  accepting 
the  legacy  would  amount  to  a  satisfaction  of  the  claim. 
Rose  V.  Rose,  7  Barb.  174.  The  intention  that  it  shall 
be  so  taken  appears  in  this  case  both  upon  the  face  of  the 
will  and  from  the  facts  exhibited  in  connection  therewith. 
If  the  legacies  were  not  thus  intended,  the  testator  is  placed 
in  the  position  of  attempting  the  impossible — of  making 
bequests  to  various  persons,  knowing  that  appellee  held 
an  unsatisfied  contract  entitling  ber  to  the  entire  estate. 
Deficiency  of  assets  requires  that  a  legacy  be  construed 
as  a  satisfaction.    Toller,  Executors,  338 ;  2  Williams,  Ex- 


408       APPELLATE  COURT  OF  INDLiNA, 

liinooln  School  Tp.  v.  American  School  Fnmitnre  Go. 

election  of  a  township  advisory  board,  and  prescribes  their 
duties.  The  board  is  to  act  in  an  advisory  capacity  with 
the  township  trustee  in  fixing  the  rate  of  taxation^  in  de- 
termining township  expenditures  upon  estimates  furnished 
by  the  trustee,  and  clothes  the  board  with  certain  authority 
in  specific  matters.  At  the  annual  meeting  of  the  advisory 
board,  among  other  things,  section  four  requires  that  the 
trustee  shall  present  to  the  board  a  detailed  and  itemized 
statement  in  writing  "of  all  the  property  and  supplies  on 
hand  whether  in  use  or  in  store,  for  road,  school  and  other 
purposes;  *  *  *  the  items  of  school  supplies  neces- 
sary for  each  school/^  Section  six  of  the  act  provides: 
''In  no  event  shall  a  debt  of  the  township,  not  embraced 
in  the  annual  estimates  fixed  and  allowed,  be  created,  with- 
out such  special  authority,  and  any  payment  of  such  un- 
authorized debt  from  the  public  funds  shall  be  recoverable 
upon  the  bond  of  the  trustee,"  etc.  The  term  "special  au- 
thority** as  above  used  refers  to  authority  given  by  the  board 
at  a«6pecial  meeting  of  the  board,  upon  call  of  the  trustee, 
to  determine  whether  an  emergency  exists  for  the  expend- 
iture of  any  sums  not  included  in  the  existing  estimates 
and  levy  as  fixed  at  the  annual  meeting.  Section  nine  of 
the  act  provides:  "If  he  [the  trustee]  desires  to  purchase 
any  school  furniture,  fixtures,  maps,  charts  or  other  school 
supplies,  excepting  fuel  *  *  *  in  such  amounts  as 
may  be  authorized  by  the  advisory  board,  in  any  year,  he 
shall  make  an  estimate  of  the  kinds  and  amounts,  itemized 
particularly,  to  be  used  by  bidders  therefor."  The  same 
section  also  provides :  "When  a  bid  is  accepted,  a  proper 
contract  shall  then  be  reduced  to  writing  *  *  *  and 
be  signed  by  the  successful  bidder  and  the  trustee,  who 
shall  require  the  bidder  to  give  bond  with  security,"  etc. 
Section  eleven  of  the  act,  provides  that,  "all  contracts  made 
in  violation  of  this  act  shall  be  null  and  void."  All  the 
provisions  of  this  act  were  in  force  when  the  contracts  in 
suit  were  made,  unless,  as  contended  by  appellee,  certain 
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of  them  were  repealed  by  the  act  of  March  4,  1899  (Acts 
1899,  p.  424).  It  is  urged  with  much  force  and  vigor 
that  the  latter  act  repealed  the  act  of  February  27  (Acts 
1899,  p.  150),  in  so  far  as  the  former  law  related  to  and 
controlled  township  trustees  in  the  management  of  the  af- 
fairs of  the  school  township.  The  rulings  of  the  trial  court 
upon  the  demurrers  to  the  various  pleadings  seem  to  indi- 
cate that  it  proceeded  upon  the  theory  that  the  latter  act 
repealed  the  former  in  so  far  as  it  related  to  the  powers 
and  duties  of  the  school  township.  Counsel  for  appellant 
concede,  in  argument,  that  if,  in  relation  to  the  affairs 
of  the  school  township,  the  trustee  is  not  governed  by  the 
provisions  of  the  "reform  laV  (Acts  1899,  p.  160),  then 
the  rulings  of  the  trial  court  were  right,  and  the  judgment 
should  be  affirmed. 

The  act  of  March  4,  1899,  contains  three  sections,  aside 
from  the  repealing  and  emergency  clauses.  Section  one 
provides  that  township  trustees  shall  take  charge  of  the 
educational  affairs  of  their  respective  townships.  It  em- 
powers them  to  employ  teachers,  to  locate  conveniently  a 
sufficient  number  of  schools,  to  build  or  provide  houses, 
furniture,  apparatus,  etc. ;  also  provides  that  a  trustee  may 
establish  and  maintain  in  his  township  at  leas^  one  graded 
high  school ;  that  the  school  trustees  of  two  or  more  school  ^ 
corporations  may  establish  and  maintain  joint  graded  high 
schools;  that  a  trustee,  instead  of  establishing  a  graded 
high  school,  may  pay  the  tuition  of  his  pupils  competent 
to  enter  such  school  to  another  school  corporation,  such  pay- 
ment to  be  made  out  of  the  special  school  revenue;  and 
that  no  such  graded  high  school  shall  be  built  unless  there 
are  at  least  fifteen  common-school  graduates  of  school  age 
residing  in  the  county.  Section  two  fixes  the  duration  of 
the  term  of  school  in  each  township,  and  empowers  the  trus- 
tee to  "authorize  a  local  tuition  levy  sufficient  to  conduct  a 
six  months  term  of  school  each  year  based  on  estimates  and 
receipts  from  all  sources  for  the  previous  year:     *    *    * 
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Provided,  such  levy  shall  not  exceed  the  limit  now  pro- 
vided by  law.'^  Section  three  provides  that  the  "school 
trustees  shall  have  the  care  and  management  of  all  prop- 
erty, real  and  personal,  belonging  to  their  respective  cor- 
porations for  common-school  purposes,  except  the  congres- 
sional township  school  lands,  which  lands  shall  be  under 
the  care  and  management  of  the  trustee  of  the  civil  town- 
ship," etc. 

Opposing  counsel  agree  that  the  latter  act  is  substan- 
tially a  reenactment  of  other  statutes  then  in  force,  and 
as  section  four  repeals  "all  laws  and  parts  of  laws  incon- 
sistent with  this  act,"  the  present  important  question  is  to 
determine  whether  there  are  any  provisions  of  the  act  of 
February  27,  1899,  inconsistent  with  the  act  of  March 
4,  1899. 

There  are  some  general  rules  applicable  to  the  repeal  of 
statutes  that  may  be  briefly  noted:  (1)  Eepeals  by  im- 
plication are  not  favored.  (2)  Repeals  by  implication  are 
recognized  only  when  the  earlier  and  later  acts  are  repugn 
nant  to  or  are  irreconcilable  with  each  other.  In  such 
case,  if  the  two  acts,  by  a  fair  and  reasonable  interpreta- 
tion, can  be  made  to  operate  in  harmony,  both  will  be  up- 
held, and  the  later  one  will  not  be  regarded  as  repealing 
the  former  by  construction  or  intendment.  (3)  Where 
two  statutes  relating  to  the  same  subject-matter  are  enacted 
at  different  dates,  but  during  the  same  session  of  the  leg- 
islature, the  presumption  is  that  the  lawmaking  body  in- 
tended that  both  should  be  operative  and  should  be  con- 
strued together.  (4)  The  subsequent  action  of  the  legis- 
lature with  reference  to  the  subject-matter  may  be  looked 
to  and  considered  in  determining  the  legislative  intent  as 
to  a  particular  act  By  the  act  of  March  4,  supra,  it  is 
evident  there  was  no  direct  or  express  repeal  of  that  part 
of  the  township ,  reform  law  pertaining  to  the  duties  of 
school  trustees.  An  express  or  direct  repeal  is  where  the 
repealed  act  is  specifically  designated  in  the  repealing  act 
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It  follows  that  if  the  former  act  was  repealed,  it  was  by 
implication,  unless  the  two  acts  are  repugnant  to  or  irrec- 
oncilable with  each  other.  It  has  been  declared  that  where 
a  new  statute  covers  the  whole  subject-matter  of  an  old 
one,  adds  new  provisions,  and  makes  changes,  and  where 
such  new  law,  whether  it  be  in  the  form  of  an  amendment 
or  otherwise,  is  evidently  intended  to  be  a  revision,  and 
to  take  the  place  of  the  old,  it  repeals  the  old  law  by  im- 
plication. Nichols  V.  State,  27  Ind.  App.  444;  Thomas 
V.  Tovm  of  Butler,  139  Ind.  245;  Warford  v.  Sullivan, 
147  Ind.  14.  The  act  of  March  4,  supra,  does  not  pretend 
to  cover  the  whole  subject-matter  of  the  act  of  February 
27,  supra;  it  does  not  make  any  changes,  and  it  is  evident 
that  it  was  not  intended  to  be  a  revision,  or  to  take  its 
place.  Giving  to  it  the  most  liberal  construction,  we  do 
not  see  where  it  is  repugnant  to  or  irreconcilable  with  it. 

The  two  acts  under  consideration  were  passed  by  the 
same  legislature,  and  only  five  days  elapsed  between  their 
passage.  It  is  too  well  understood  to  admit  of  debate  or 
conjecture  why  the  reform  law  was  passed.  It  is  suffi- 
cient to  say  that  it  was  to  correct  evils  which  had  grown 
up  under  previous  laws,  and  to  prevent  unwarranted  raids 
upon  township  treasuries.  It  is  common  history  of  the 
State,  and  hence  courts  take  notice  of  it,  that  many  of 
the  evils  with  which  the  people  and  the  legislature  were 
confronted  grew  out  of  the  unlimited  authority  which 
township  trustees  assumed,  under  the  old  law,  pertaining 
to  their  duties  in  the  management  and  control  of  the  com- 
mon schools.  It  was  to  curtail  and  limit  that  authority 
in  large  measure  that  caused  the  legislature  to  pass  the 
township  reform  law.  If  the  act  of  March  4,  supra,  re- 
pealed that  law,  as  contended  by  appellee,  we  would  have 
to  conclude  that  the  legislature,  after  having  enacted  a  law 
looking  to  the  better  protection  of  the  interest  of  the  people 
in  the  management  and  control  of  township  business,  delib- 
erately attempted  to  undo  its  good  work  by  passing  the  act  of 
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bequeathed  to  other  legatees."  The  twenty-sixth  item 
was  as  follows:  "I  give  and  bequeath  to  Mrs.  Irene 
Allison,  the  same  mentioned  in  item  number  fifteen  of 
this  will,  the  sum  of  $500."  Before  the  claim  in  suit  was 
filed  appellee  received  and  receipted  for  the  articles  de- 
scribed in  item  fifteen,  appraised  at  $310.  It  thus  ap- 
pears that  Mrs.  Tate  did  make  a  testamentary  provision 
for  appellee.  Appellee  claims  that  the  contract  required 
a  larger  one.  Had  the  provisions  made  been  in  accord  with 
the  alleged  agreement  there  would,  of  course,  be  no  room 
for  recovery  of  the  reasonable  value  of  services  rendered 
thereunder.    Eaton  v.  Benton,  2  Hill  576,  578. 

The  general  doctrine  of  satisfaction  by  legacy  is  that 
when  one,  being  indebted  to  another,  gives  him  by  will 
a  sum  of  money  as  great  or  greater  than  the  debt,  with- 
out saying  anything  about  it,  this  shall  nevertheless  be  a 
satisfaction  of  the  debt.  Pomeroy,  Eq.  Jurisp.  (2d  ed.), 
§527.  The  exceptions  to  this  rule  are  stated  by  appelWs 
learned  counsel,  and  are  so  numerous  as  practically  to  make 
the  rule  an  exception  to  the  exceptions.  In  the  case  at 
bar  the  general  doctrine  is  not  applicable.  The  distinc- 
tion and  the  rule  that  is  applicable  are  stated  by  Mr.  Pome- 
roy as  follows:  "The  general  doctrine  as  to  a  presump- 
tion of  satisfaction,  and  the  limitations  upon  it,  described 
in  the  foregoing  paragraphs,  are  based  upon  the  bare  facts 
of  a  debt  and  a  legacy,  upon  their  respective  natures,  and 
upon  the  relative  situation  of  the  testator  and  the  creditor- 
legatee  ;  and  they  assume  that  there  is  no  express  language 
in  the  will,  accompanying  the  legacy,  and  declaring  its 
object  and  effect,  or  no  previous  arrangement  between  the 
parties  stamping  a  special  character  upon  the  testamentary 
gift.  It  is  therefore  well  settled  that  if  one  person  ren- 
ders any  services  to  another  upon  an  understanding  or  ar- 
rangement that  he  is  to  be  remunerated  therefor  by  a  tes- 
tamentary benefit,  and  the  party  receiving  the  services  aft- 
erwards makes  a  bequest  or  devise  in  his  will  in  favor  of 
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th^  other,  which  is  in  its  amount-  and  value  a  reason- 
ably sufficient  compensation,  such  testamentary  provision 
is  a  satisfaction,  and  the  creditor  party  can  ftot  enforce 
his  demand  as  a  debt  by  an  action  against  the  estate. 
It  would  seem  that,  under  these  circumsances,  the  cred- 
itor party  would  not  even  have  an  election,  since  he 
had  agreed  to  look  to  the  testamentary  benefit  alone  for 
compensation.  This  result,  however,  must  evidently  de- 
pend upon  the  terms  of  the  original  agreement,  in  pursu- 
ance of  which  the  services  were  rendered.  Wherever,  also, 
there  being  an  existing  indebtedness,  it  is  agreed  between 
the  parties,  either  expressly  or  impliedly,  that  it  shall  be 
paid  by  some  benefit  bestowed  in  the  debtor's  will,  and  a 
testamentary  provision  is  subsequently  made  in  favor  of 
the  creditor,  which  he  accepts,  his  demand  will  thereby 
be  satisfied ;  he  can  not  both  take  the  bequest  and  enforce 
his  debt  as  a  subsisting  claim  against  the  estate.  In  this, 
however,  the  creditor  has  an  election  either  to  accept  the 
bequest  in  satisfaction  of  his  preexisting  demand,  or  to 
renounce  the  gift  and  enforce  the  demand."  Pomeroy,  Eq. 
Jurisp.  (2d  ed.),  §538. 

That  the  agreement  was  to  pay  appellee  by  a  testament- 
ary provision  is  asserted  by  her.  A  testamentary  provision 
for  her  has  been  made.  She  has  availed  herself  of  it.  Had 
the  will  contained  a  recital  that  the  bequest  made  was 
intended  to  be  in  full  for  all  claims  or  debts,  accepting 
the  legacy  would  amount  to  a  satisfaction  of  the  claim. 
Rose  V.  Rose,  7  Barb.  174.  The  intention  that  it  shall 
be  so  taken  appears  in  this  case  both  upon  the  face  of  the 
will  and  from  the  facts  exhibited  in  connection  therewith. 
If  the  legacies  were  not  thus  intended,  the  testator  is  placed 
in  the  position  of  attempting  the  impossible — of  making 
bequests  to  various  persons,  knowing  that  appellee  held 
an  unsatisfied  contract  entitling  her  to  the  entire  estate. 
Deficiency  of  assets  requires  that  a  legacy  be  construed 
as  a  satisfaction.    Toller,  Executors,  338 ;  2  Williams,  Ex- 
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bequeathed  to  other  legatees."  The  twenty-sixth  item 
was  as  follows:  "I  give  and  bequeath  to  Mrs.  Irene 
Allison,  the  same  mentioned  in  item  number  fifteen  of 
this  will,  the  sum  of  $500."  Before  the  claim  in  suit  was 
filed  appellee  received  and  receipted  for  the  articles  de- 
scribed in  item  fifteen,  appraised  at  $310.  It  thus  ap- 
pears that  Mrs.  Tate  did  make  a  testamentary  provision 
for  appellee.  Appellee  claims  that  the  contract  required 
a  larger  one.  Had  the  provisions  made  been  in  accord  with 
the  alleged  agreement  there  would,  of  course,  be  no  room 
for  recovery  of  the  reasonable  value  of  services  rendered 
thereunder.     Eaton  v.  Benton,  2  Hill  576,  578. 

The  general  doctrine  of  satisfaction  by  legacy  is  that 
when  one,  being  indebted  to  another,  gives  him  by  will 
a  sum  of  money  as  great  or  greater  than  the  debt,  with- 
out saying  anything  about  it,  this  shall  nevertheless  be  a 
satisfaction  of  the  debt.  Pomeroy,  Eq.  Jurisp.  (2d  ed.), 
§527.  The  exceptions  to  this  rule  are  stated  by  appellee's 
learned  counsel,  and  are  so  numerous  as  practically  to  make 
the  rule  an  exception  to  the  exceptions.  In  the  case  at 
bar  the  general  doctrine  is  not  applicable.  The  distinc- 
tion and  the  rule  that  is  applicable  are  stated  by  Mr.  Pome- 
roy as  follows:  **The  general  doctrine  as  to  a  presump- 
tion of  satisfaction,  and  the  limitations  upon  it,  described 
in  the  foregoing  paragraphs,  are  based  upon  the  bare  facts 
of  a  debt  and  a  legacy,  upon  their  respective  natures,  and 
upon  the  relative  situation  of  the  testator  and  the  creditor- 
legatee  ;  and  they  assume  that  there  is  no  express  language 
in  the  will,  accompanying  the  legacy,  and  declaring  its 
object  and  effect,  or  no  previous  arrangement  between  the 
parties  stamping  a  special  character  upon  the  testamentary 
gift.  It  is  therefore  well  settled  that  if  one  person  ren- 
ders any  services  to  another  upon  an  understaiiding  or  ar- 
rangement that  he  is  to  be  remunerated  therefor  by  a  tes- 
tamentary benefit,  and  the  party  receiving  the  services  aft- 
erwards makes  a  bequest  or  devise  in  his  will  in  favor  of 
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th^  other,  which  is  in  its  amount-  and  value  a  reason- 
ably sufficient  compensation,  such  testamentary  provision 
is  a  satisfaction,  and  the  creditor  party  can  ftot  enforce 
his  demand  as  a  debt  by  an  action  against  the  estate. 
It  would  seem  that,  under  these  circumsances,  the  cred- 
itor party  would  not  even  have  an  election,  since  he 
had  agreed  to  look  to  the  testamentary  benefit  alone  for 
compensation.  This  result,  however,  must  evidently  de- 
pend upon  the  terms  of  the  original  agreement,  in  pursu- 
ance of  which  the  services  were  rendered.  Wherever,  also, 
there  being  an  existing  indebtedness,  it  is  agreed  between 
the  parties,  either  expressly  or  impliedly,  that  it  shall  be 
paid  by  some  benefit  bestowed  in  the  debtor's  will,  and  a 
testamentary  provision  is  subsequently  made  in  favor  of 
the  creditor,  which  he  accepts,  his  demand  will  thereby 
be  satisfied;  he  can  not  both  take  the  bequest  and  enforce 
his  debt  as  a  subsisting  claim  against  the  estate.  In  this, 
however,  the  creditor  has  an  election  either  to  accept  the 
bequest  in  satisfaction  of  his  preexisting  demand,  or  to 
renounce  the  gift  and  enforce  the  demand."  Pomeroy,  Eq. 
Jurisp.  (2d  ed.),  §538. 

That  the  agreement  was  to  pay  appellee  by  a  testament- 
ary provision  is  asserted  by  her.  A  testamentary  provision 
for  her  has  been  made.  She  has  availed  herself  of  it.  Had 
the  will  contained  a  recital  that  the  bequest  made  was 
intended  to  be  in  full  for  all  claims  or  debts,  accepting 
the  legacy  would  amount  to  a  satisfaction  of  the  claim. 
Rose  V.  Rose,  7  Barb,  174.  The  intention  that  it  shall 
be  so  taken  appears  in  this  case  both  upon  the  face  of  the 
will  and  from  the  facts  exhibited  in  connection  therewith. 
If  the  legacies  were  not  thus  intended,  the  testator  is  placed 
in  the  position  of  attempting  the  impossible — of  making 
bequests  to  various  persons,  knowing  that  appellee  held 
an  unsatisfied  contract  entitling  her  to  the  entire  estate. 
Deficiency  of  assets  requires  that  a  legacy  be  construed 
as  a  satisfaction.    Toller,  Executors,  338 ;  2  Williams,  Ex- 
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bequeathed  to  other  legatees."  The  twenty-sixth  item 
was  as  follows:  "I  give  and  bequeath  to  Mrs.  Irene 
Allison,  the  same  mentioned  in  item  number  fifteen  of 
this  will,  the  sum  of  $500."  Before  the  claim  in  suit  was 
filed  appellee  received  and  receipted  for  the  articles  de- 
scribed in  item  fifteen,  appraised  at  $310.  It  thus  ap- 
pears that  Mrs.  Tate  did  make  a  testamentary  provision 
for  appellee.  Appellee  claims  that  the  contract  required 
a  larger  one.  Had  the  provisions  made  been  in  accord  with 
the  alleged  agreement  there  would,  of  course,  be  no  room 
for  recovery  of  the  reasonable  value  of  services  rendered 
thereunder.     Eaton  v.  Benton,  2  Hill  576,  578. 

The  general  doctrine  of  satisfaction  by  legacy  is  that 
when  one,  being  indebted  to  another,  gives  him  by  will 
a  sum  of  money  as  great  or  greater  than  the  debt,  with- 
out saying  anything  about  it,  this  shall  nevertheless  be  a 
satisfaction  of  the  debt.  Pomeroy,  Eq.  Jurisp.  (2d  ed.), 
§527.  The  exceptions  to  this  rule  are  stated  by  appellee's 
learned  counsel,  and  are  so  numerous  as  practically  to  make 
the  rule  an  exception  to  the  exceptions.  In  the  case  at 
bar  the  general  doctrine  is  not  applicable.  The  distinc- 
tion and  the  rule  that  is  applicable  are  stated  by  Mr.  Pome- 
roy as  follows:  **The  general  doctrine  as  to  a  presump- 
tion of  satisfaction,  and  the  limitations  upon  it,  described 
in  the  foregoing  paragraphs,  are  based  upon  the  bare  facts 
of  a  debt  and  a  legacy,  upon  their  respective  natures,  and 
upon  the  relative  situation  of  the  testator  and  the  creditor- 
legatee  ;  and  they  assume  that  there  is  no  express  language 
in  the  will,  accompanying  the  legacy,  and  declaring  its 
object  and  effect,  or  no  previous  arrangement  between  the 
parties  stamping  a  special  character  upon  the  testamentary 
gift.  It  is  therefore  well  settled  that  if  one  person  ren- 
ders any  services  to  another  upon  an  understanding  or  ar- 
rangement that  he  is  to  be  remunerated  therefor  by  a  tes- 
tamentary benefit,  and  the  party  receiving  the  services  aft- 
erwards makes  a  bequest  or  devise  in  his  will  in  favor  of 
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thq  other,  which  is  in  its  amount-  and  value  a  reason- 
ably sufficient  compensation,  such  testamentary  provision 
is  a  satisfaction,  and  the  creditor  party  can  fiot  enforce 
his  demand  as  a  debt  by  an  action  against  the  estate. 
It  would  seem  that,  under  these  circumsances,  the  cred- 
itor party  would  not  even  have  an  election,  since  he 
had  agreed  to  look  to  the  testamentary  benefit  alone  for 
compensation.  This  result,  however,  must  evidently  de- 
pend upon  the  terms  of  the  original  agreement,  in  pursu- 
ance of  which  the  services  were  rendered.  Wherever,  also, 
there  being  an  existing  indebtedness,  it  is  agreed  between 
the  parties,  either  expressly  or  impliedly,  that  it  shall  be 
paid  by  some  benefit  bestowed  in  the  debtor's  will,  and  a 
testamentary  provision  is  subsequently  made  in  favor  of 
the  creditor,  which  he  accepts,  his  demand  will  thereby 
be  satisfied ;  he  can  not  both  take  the  bequest  and  enforce 
his  debt  as  a  subsisting  claim  against  the  estate.  In  this, 
however,  the  creditor  has  an  election  either  to  accept  the 
bequest  in  satisfaction  of  his  preexisting  demand,  or  to 
renounce  the  gift  and  enforce  the  demand."  Pomeroy,  Eq. 
Jurisp.  (2d  ed.),  §538. 

That  the  agreement  was  to  pay  appellee  by  a  testament- 
ary provision  is  asserted  by  her.  A  testamentary  provision 
for  her  has  been  made.  She  has  availed  herself  of  it  Had 
the  will  contained  a  recital  that  the  bequest  made  was 
intended  to  be  in  full  for  all  claims  or  debts,  accepting 
the  legacy  would  amount  to  a  satisfaction  of  the  claim. 
Rose  V.  Rose,  7  Barb.  174.  The  intention  that  it  shall 
be  so  taken  appears  in  this  case  both  upon  the  face  of  the 
will  and  from  the  facts  exhibited  in  connection  therewith. 
If  the  legacies  were  not  thus  intended,  the  testator  is  placed 
in  the  position  of  attempting  the  impossible — of  making 
bequests  to  various  persons,  knowing  that  appellee  held 
an  unsatisfied  contract  entitling  her  to  the  entire  estate. 
Deficiency  of  assets  requires  that  a  legacy  be  construed 
as  a  satisfaction.    Toller,  Executors,  338 ;  2  Williams,  Ex- 
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him  before.  The  prosecution  was  then  dismissed,  and  this 
action  thereafter  brought  against  White  and  Lawrence,  it 
being  averred  in  the  second  paragraph  of  the  complaint 
upon  which  the  jury  found  for  appellee  that  said  defend- 
ants were  the  owners  and  proprietors  of  a  certain  boarding- 
house,  and  that  defendants  unlawfully  procured  plaintiff 
to  be  arrested. 

It  was  evidently  the  theory  of  the  pleader  that  such  al- 
leged joint  ownership  or  partnership  rendered  the  defend- 
ant  Lawrence  responsible  for  the  alleged  wrong  by  his  co- 
defendant  White.  Such  relation  in  itself  is  not,  however, 
sufficient  to  render  the  non-acting  partner  liable.  In  the 
absence  of  knowledge  he  would  not  be  responsible  for  the 
act  of  his  codefendant,  unless  it  was  made  to  appear  that  he 
had  in  some  way  authorized  White  to  take  the  steps  com- 
plained of.  Rosenkrans  v.  Barker,  115  111.  331,  3  N,  E. 
93,  56  Am.  Rep.  169;  Gilbert  v.  Emmons,  42  HL  143, 
89  Am.  Dec.  412 ;  Marks  £  Co.  v.  Hastings,  101  Ala.  165, 
13  South.  297. 

The  jury,  with  the  general  verdict,  returned  answers  to 
interrogatories,  from  which  it  appears,  without  conflict  or 
contradiction,  that  appellant  Lawrence  had  nothing  per- 
sonally to  do  with  the  prosecution  complained  of ;  that  he 
did  not  know  that  an  affidavit  would  be  made  or  filed  until 
after  the  prosecution  had  terminated ;  that  he  did  not  advise 
or  suggest  the  making  of  such  affidavit,  nor  authorize  or 
direct  appellant  White  to  make  the  same ;  and  that  White 
was  neither  owner  nor  part  owner  of  the  hotel.  These  facts 
are  sufficient  to  exonerate  said  appellant  from  liability,  no 
matter  what  construction  be  given  the  complaint.  His  mo- 
tion for  judgment  upon  the  interrogatories  and  their  an- 
swers, notwithstanding  the  general  verdict,  should  have 
been  sustained. 

It  was  the  duty  of  the  court,  the  facts  not  being  contro- 
verted, to  instruct  the  jury  as  to  whether  probable  cause 
for  the  prosecution  complained  of  did  or  did  not  eidst 
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When  the  facts  are  disputed  the  court  instructs  hypothet- 
ically  or  otherwise,  leaving  the  jury  to  find  the  fact.  Prob- 
able cause  is  defined  as  "that  apparent  state  of  facts  found 
to  exist  upon  reasonable  inquiry ;  that  is,  such  inquiry  as  a 
given  cause  renders  convenient  and  proper,  which  would 
induce  a  reasonably  intelligent  and  prudent  man  to  believe 
the  accused  person  had  committed,  in  a  criminal  case,  the 
crime  charged."  Hutchinson  v.  Wenzel,  155  Ind.  49; 
Lacy  V.  Mitchell,  23  Ind.  67. 

The  affidavit  made  by  White  was  based  upon  the  second 
section  of  the  act,  and  proceeded  upon  the  theory  that  ap- 
pellee had  removed  baggage  from  the  hotel,  which  at  the 
time  was  subject  to  the  landlord's  lien.  State  v.  Engle, 
156  Ind.  339.  There  may  be  evidence  tending  to  show  that 
DeLury  did  remove  part  of  his  baggage,  but  the  fact  is 
decidedly  obscure.  He  surely  left  a  considerable  amount. 
There  does  not  appear  to  have  been  any  occasion  for  haste 
in  the  institution  of  a  criminal  action.  The  offense  charged 
was  not  of  such  an  aggravated  nature  as  to  arouse  appre- 
hension that  appellee,  known  to  be  a  resident  of  Indian- 
apolis for  some  years,  would  become  a  fugitive  from  jus- 
tice on  account  of  it. 

The  identity  of  Leathers  with  DeLury  was  the  important 
fact.  Goods  once  in  the  possession  of  Leathers  had  been 
left  at  the  hotel  by  DeLury.  White  had  the  means  of 
identification  at  hand.  He  had  only  to  call  upon  his  em- 
ploye in  order  to  be  certain.  Instead  of  taking  any  steps 
to  learn  the  truth,  he  assumed  the  identity  of  the  person, 
notwithstanding  the  difference  of  name.  Appellee  was  en- 
titled to  the  presumption  of  innocence,  and  such  facts  as 
White  had  learned  regarding  him  did  not  tend  to  weaken 
such  presumption.  The  belief  that  justifies  accusation  and 
arrest  must  be  founded  upon  facts  and  circumstances  that 
would  induce  a  reasonable  and  prudent  man,  mindful  of 
the  right  of  individual  security  possessed  by  every  citizen, 
to  act     Had  White  been  arrested  himself  under  exactly 


420        APPELLATE  COURT  OF  INDIANA, 

Lawrence  v.  Iieathers. 

the  same  circumstances,  lie  would  likely  not  be  satisfied 
with  the  inquiry  made.  It  is  believed  he  did  not  exercise 
that  degree  of  reasonable  inquiry  that  the  circumstances 
and  situation  su^ested,  and  the  court  should  have  so  in- 
structed the  jury.  The  result  reached  was,  upon  this  part 
of  the  case,  correct,  and  the  error  is  not,  therefore,  a  re- 
versible one. 

The  statement  of  fact  made  to  the  prosecuting  attorney 
was  not  a  correct  one.  It  included  the  identification  of  the 
person  by  the  employe.  Such  identification  was  not  made^ 
and  had  not  been  made.  The  advice  of  the  attorney,  based 
upon  such  information,  is  not  a  defense.  Flora  v.  RusseU, 
138  Ind.  153;  Paddock  v.  Watts,  116  Ind.  146,  9  Am. 
St  832. 

The  general  rule  is  that  probable  cause  is  established  by 
facts  known  to  the  prosecutor  at  the  time  the  criminal  ac- 
tion was  instituted.  The  letter  written  by  the  shoe  com- 
pany, and  above  set  out,  was  directly  relevant  to  that  issue, 
being,  as  it  was,  one  of  the  conditions  in  the  light  of  whidi 
White  acted.  Appellants  took  the  deposition  of  W.  A. 
Julian,  president  of  the  shoe  company,  who  testified  that 
he  sent  the  letter  in  question  to  the  manager  of  the  hotel 
He  also  testified  in  chief  that  appellee  was  employed  by 
the  shoe  company  in  the  spring  of  1900,  and  left  its  em- 
ployment in  the  following  November;  that  he  carried  its 
samples;  that  he  did  not  return  the  samples,  and  that  he 
carried  an  order-book  which  was  not  returned ;  that  he  saw 
the  samples  in  question  at  the  Spencer  House  on  October 
10,  1901;  that  he  never  had  any  man  named  DeLury  in 
his  service,  and  knew  no  man  by  that  name;  that  he  had 
a  call  from  Sullivan,  and  immediately  thereafter  wrote  the 
letter  referred  to ;  that  Sullivan  told  him  that  appellee  had 
left  without  paying  his  board  bill. 

On  fcross-examination  the  witness  was  compelled,  over 
objection,  to  testify  in  effect,  that  the  statement  of  the  let- 
ter that  appellee  had  ^Hbeat  us  out  of  a  lot  of  money"  was 
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not  true.  He  was  also  compelled  to  testify  that  before  he 
wrote  the  letter  he  had  been  informed  by  appellee  that  the 
sample  case  had  been  stolen  from  him.  Appellants  did  not 
know  the  falsity  of  the  letter,  or  the  bad  faith  of  the  writer. 
They  acted  only  upon  its  statements.  They  were  in  no- 
wise responsible  for  the  wrong  done  by  the  shoe  company 
to  the  appellee,  either  in  writing  the  letter  or  prior  thereto. 
Had  they  chosen  to  introduce  the  letter  in  evidence  with- 
out attempting  to  support  its  statements  by  oral  testimony, 
the  appellee  could  not  have  been  permitted  to  disprove  such 
statements.  "Those  facts  and  circumstances  which  are 
known  to  the  prosecutor  at  the  time  he  instituted  the  prose- 
cution are  to  be  alone  considered  in  determining  the  ques- 
tion of  probable  cause."  Pennsylvania  Co.  v.  Weddle,  100 
Ind.  138;  WalJcer  v.  Pittman,  108  Ind.  341. 

The  oral  evidence  delivered  by  the  witness  Julian  tended 
to  give  weight  to  that  which  had  been  written  by  him.  His 
opportunity  of  knowing  the  truth  was  exhibited.  The  ten- 
dency of  the  questions  asked  and  the  answers  made  by  him 
was  to  give  probability  to  the  assertion  made  in  the  letter. 
They  directly  connected  appellee  with  the  sample  case  and 
order-book  and  made  the  truth  of  the  statement  an  im- 
portant element  in  the  trial  Walker  v.  Pittman,  supra. 
The  facts  stated  by  him  were  not  communicated  to  appel- 
lants prior  to  the  prosecution.  Appellants,  by  offering  evi- 
dence supportive  of  the  statements  contained  in  the  letter, 
opened  the  door  to  appellee,  and  there  was  therefore  no 
error  in  admitting  evidence  tending  to  discredit  such  state- 
ments.   Elliott,  App.  Proc.,  §628. 

The  instructions  given  by  the  court,  taken  as  a  whole, 
correctly  state  the  law  as  applicable  to  the  evidence,  and  do 
not  therefore  furnish  ground  for  reversal.  Hutchinson  v. 
Wenzelj  155  Ind.  49.  Those  requested  and  refused  were  in 
part  covered  by  those  given,  and,  in  so  far  as  ihey  related 
to  the  question  of  probable  cause,  were  correctly  refused;  its 
existence  not  being,  as  heretofore  stated,  deducible  from  the 
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facts  proved.  Xo  error  appears  sufficient  to  justify  a  re- 
versal of  the  judgment  as  against  appellant  White.  Upon 
the  whole  evidence,  the  result  reached  seems  to  have  been  a 
correct  one,  as  to  him. 

The  death  of  appellee  since  the  appeal  having  been  sug- 
gested, it  is  ordered  that  th^  judgment  against  appellant 
White  be  affirmed  as  of  the  date  of  submission,  and  that  as 
to  appellant  Lawrence  the  judgment  be  reversed,  and  the 
cause  remanded,  with  directions  to  sustain  his  motion  for 
judgment  notwithstanding  the  general  verdict 


Supreme  Lodge  of  Knights  of  Pythias  v. 

Andrews  et  al. 

[No.  4,875.    Filed  June  23, 1903.    Rehearing  denied  October  9,  1903.  ] 

Benefioial  Associations. — Members, — Resort  to  Court, — ^A  member  of 
a  matnal  benefit  society  is  not  required  to  exhaust  his  remedies 
within  the  order  before  resorting  to  the  conrts,  unless  the  by-laws 
of  the  society  make  it  obligatory  upon  him  to  do  so.  pp,  438, 4S9. 

Same. — Rejection  of  Members, — Evidence, — Plaintiffs  brought  snit  on  a 
policy  of  insurance  in  a  beneficial  association,  alleging  that  after 
the  issuance  of  the  policy  the  association  created  a  new  class  to 
which  members  could  pass  by  i)aying  certain  increased  assessments 
and  passing  a  medical  examination;  that  some  years  before  his 
death  the  deceased  made  application  to  be  transferred  to  such 
class  and  at  such  time  was  *'in  i)erfect  physical  and  mental  health 
and  condition"  and  was  arbitrarily  refused  admission  thereto. 
Physicians  and  others  testified  that  at  the  time  he  made  applica- 
tion for  transfer  his  physical  and  mental  conditions  were  good. 
The  eyidence  further  sliowed  that  his  examination  disclosed  a 
pulse  rate,  claimed  by  the  examiner  in  chief  to  be  excessive  for  a 
man  at  age  of  applicant  and  for  such  reason  he  was  rejected  by 
the  medical  examiner  in  chief,  and  no  attempt  was  made  to  prove 
that  the  pulse  rate  was  not  excessiye.  Held,  that  the  complaint 
was  not  sustained  by  the  evidence,    pp.  423-431, 

Eyidence. — Action  on  Insurance  Policy, — Heirs  as  Witnesses, — ^Heirs  of 
insured  were  not  incompetent  witnesses,  under  §607  Bums  1901, 
as  to  the  health  of  insured  when  he  made  his  application,  in  an 
action  on  an  insurance  policy  payable  to  the  "legal  heirs*'  of  in- 
sured,   pp,  4S1,  4^2, 

From  Clay  Circuit  Court ;  P.  0.  CoUivery  Judge. 
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Action  by  Peter  Andrews  and  otKera  against  the  Su- 
preme Lodge  of  Knights  of  Pythias.  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Reversed. 

C.  S.  Hardyy  S.  M,  Ralston  and  6r.  A.  Knighty  for  ap- 
pellant. 

S.  D.  Coffey y  S,  M.  McGrregor  and  A.  W.  Knighty  for 
appellees. 

CoMSTOCK,  p.  J. — The  appellees,  plaintiffs  below,  are 
the  heirs  at  la\y  of  John  Andrews,  deceased,  and  base  their 
two  paragraphs  of  amended  complaint  upon  the  member- 
ship of  said  John  Andrews  in  appellant  society.  The  ap- 
pellant is  a  secret  fraternal  beneficiary  society,  incorpo- 
rated for  charitable  and  benevolent  purposes,  under  the  act 
of  congress,  approved  June  29,  1894.  There  are  various 
subodinate  branches  or  lodges  of  the  appellant  located  in 
the  several  states  of  the  United  States ;  one  of  such  lodges 
having  been  established  in  Brazil,  Clay  county,  Indiana, 
since  1877.  The  particular  subordinate  branches  of  ap- 
pellant referred  to  are  known  as  "sections  of  the  Endow- 
ment Rank,"  the  Endowment  Rank  being  the  insurance 
branch  of  the  appellant,  and  an  unincorporated  but  inte- 
gral part  of  the  appellant.  This  Endowment  Eank  is  under 
the  direct  control  and  management  of  a  board  of  control 
appointed  by  the  appellant.  All  of  the  laws  governing  the 
Endowment  Rank  are  made  by  the  appellant  in  its  repre- 
sentative conventions.  John  Andrews,  the  ancestor  of  the 
appellees,  became  a  member  of  section  twenty-five  of  the 
Endowment  Rank,  located  at  Brazil,  in  February,  1878. 
TTl>on  becoming  such  member,  the  appellant  issued  to  said 
John  Andrews  a  certificate  of  membership  in  its  second 
class,  which  provided  that  "in  consideration  of  the  repre- 
sentations and  declarations  made  in  his  application,  bear- 
ing date  of  January  21,  1878,  which  application  is  made  a 
part  of  this  contract  and  the  payment  of  the  prescribed 
admission  fee;  and  in  consideration  of  the  payment  here- 
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after  to  said  Endowment  Bank  of  all  assessments  as  re- 
quired, and  the  full  compliance  with  all  the  laws  governing 
this  rank  now  in  force  or  that  may  hereafter  be  enacted 
and  shall  be  in  good  standing  under  said  laws,  the  sum 
of  $2,000  will  be  paid  by  the  Supreme  Lodge  Knights  of 
Pythias  of  the  World,  to  such  person  or  persons  as  the  said 
brother  may  direct  in  his  application  or  as  shall  be  made  by 
him  subsequently  by  will,  or  otherwise,  and  entered  ^upon 
the  records  of  the  supreme  master  of  exchequer,  upon  due 
notice  and  proof  of  death  and  good  standing  in  the  rank 
at  the  time  of  death,  and  the  surrender  of  this  certificate." 
In  1884  there  were  15,000  members  in  the  second  class,  so 
that,  upon  a  death  occurring  in  that  class,  the  member's 
beneficiaries  would  receive  the  $2,000  as  the  maximum 
amount  to  be  paid  according  to  the  terms  of  the  agreement 
In  April  and  May,  1884,  the  appellant  amended  various  of 
its  laws,  and  created  a  new  (fourth)  class  of  said  Endow- 
ment Kank.  Prior  to  the  creation  of  the  fourth  class, 
there  were  but  three  classes :  The  first,  wherein  the  maxi- 
mum amount  to  be  paid  upon  the  death  of  a  member  was 
$1,000;  the  second  class,  of  which  John  Andrews  was  a 
member,  and  the  third  class,  wherein  the  maximum  amount 
to  be  paid  upon  the  death  of  a  member  was  $3,000.  The 
amount  of  the  payments  or  assessments  required  of  the 
members  of  these  three  classes  depended  upon  the  number 
of  deaths  occurring.  The  plan  adopted,  and  upon  which  the 
fourth  class  was  established,  was  an  entirely  different  one. 
In  that  class  a  member  carried  $1,000,  $2,000,  or  $3,000 
of  insurance,  as  he  might  desire,  and  his  payments  were 
fixed  and  were  regular  amounts  payable  monthly.  The 
amount  of  insurance  carried  and  the  age  of  the  member 
determined  the  amount  of  the  monthly  payment  required 
of  the  members  of  the  fourth  class.  By  the  terms  of  the 
appellant's  laws  of  1884  creating  the  fourth  class,  all  mem- 
bers of  the  first,  second,  and  third  classes  were  permitted  to 
transfer  their  membership  to  the  fourth  class  without  any 
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cost  or  expense  to  them,  and  were  given  one  year  to  make 
such  transfers.  This  time  within  which  transfers  could  be 
made  was  extended  to  October,  1885;  and  it  was  again 
provided  that  the  members  could  transfer  "without  the  pay- 
ment of  any  fee,  and  without  the  passing  of  a  new  medical 
examination."  In  June,  1888,  appellant's  supreme  lodge 
amended  its  laws  with  respect  to  the  transfer  of  the  old 
class  members  to  the  fourth  class,  permitting  such  transfer 
of  all  members  of  the  old  classes,  but  thereafter  requiring 
applicants  for  transfer  .to  make  application  on  a  prescribed 
blank,  "be  recommended  by  some  competent  practicing 
physician  appointed  by  the  board  of  control  of  the  endow- 
ment rank  and  be  examined  in  accordance  with  the  pub- 
lished rules  for  medical  examiners  on  the  form  provided  by 
said  board  of  control,  which  must  be  approved  by  the  medi- 
cal examiner  in  chief."  It  was  also  provided  that  the  age 
of  an  applicant  for  transfer  to  the  fourth  class  should  not 
be  considered.  The  officers  of  appellant  presented  to  the 
members  of  the  old  classes  the  advantages  of  transferring 
to  the  fourth  class.  In  October,  1885,  there  vere  less  than 
2,000  members  remaining  in  the  second  class;  and  on  the 
26th  day  of  January,  1900,  the  date  of  the  death  of  John 
Andrews,  there  were  only  twelve  members  in  said  second 
class.  When  the  opportunity  to  transfer  to  the  fourth  class 
was  first  given  to  the  members  of  the  old  classes,  John  An- 
drews failed  to  transfer.  But  in  March,  1889,  he  made 
application  to  transfer.  In  his  said  application  for  trans- 
fer to  the  fourth  class,  Andrews  agreed,  among  other 
things,  "and  that  I  will  be  governed  and  this  contract  shall 
be  controlled  by  all  the  laws,  rules,  and  regulations  of  the 
order  governing  this  rank,  now  in  force,  or  that  may  here- 
after be  enacted  by  the  Supreme  Lodge  Knights  of  Pythias 
of  the  World,  or  submit  to  the  penalties  therein  contained." 
Andrews'  certificate  of  membership,  issued  in  1878,  was 
based  upon  an  agreement  expressed  therein,  as  follows: 
"In  consideration  of  the  payment  hereafter  to  said  Endow- 
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ment  Eank  of  all  assessments  as  required,  and  the  com- 
pliance of  all  the  laws  governing  this  rank  now  in  force  or 
that  may  hereafter  be  enacted."  One  of  the  laws  of  appel- 
lant, then  in  force,  was  the  requirement  that  the  applicant 
for  transfer  should  be  examined  and  recommended  by  a 
practicing  physician,  and  approved  by  the  medical  exam- 
iner in  chief.  At  the  time  of  making  the  application  for 
transfer,  Andrews  was  sixtv-two  vears  old.  Another  one  of 
the  laws  of  appellant  in  force  at  the  time  was  one  fixing 
the  amount  of  and  requiring  monthly  payments  of  members 
in  the  fourth  class.  Andrews  was  examined  by  the  appel- 
lant's local  physician  at  Brazil,  Indiana,  and  was,  on  the 
16th  of  March,  1889,  recommended  for  admission  to  the 
fourth  class  by  said  local  examiner;  and  in  his  report, 
among  other  things,  the  local  medical  examiner  said  that 
Andrews'  pulse  rate,  while  sitting,  was  seventy-six,  and 
standing,  was  eighty.  The  application  and  medical  exam- 
ination was  submitted  to  the  medical  examiner  in  chief  at 
Cincinnati,  Ohio,  who  disapproved  same  on  April  2,  1889. 
The  medical  examiner  in  chief  indorsed  on  the  application 
his  grounds  of  disapproval,  as  follows:  "Excessive  pulse 
rate  for  age."  Two  years  later,  at  the  meeting  of  the  board 
of  control  of  the  Endowment  Eank,  held  in  January,  1891, 
Andrews  asked  that  his  application  for  transfer  be  recon- 
sidered, which  was  done,  and  the  board  re-referred  it  to 
the  medical  examiner  in  chief  for  his  reconsideration.  The 
medical  examiner  in  chief  reported  back  to  the  board  of 
control  that,  by  reason  of  the  applicant's  physical  condi- 
tion, he  could  not  recommend  the  transfer  of  the  applicant 
This  action  of  the  physician  in  chief  was  approved  by  the 
board  of  control,  and  Andrews  was  advised  of  the  final 
rejection  of  his  application.  At  the  time  of  Andrews' 
rejection  for  transfer  he  was  entitled  to  an  appeal  from 
such  rejection  to  the  supreme  lodge  of  appellant,  and  it  was 
agreed  at  the  trial  that  Andrews  did  not  take  an  appeal 
from  the  action  in  rejecting  his  application  for  admission 
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to  the  fourth  class.  After  his  application  was  rejected  An- 
drews kept  alive  his  membership  in  tlie  old  second  class  by 
making  such  payments  as  were  required  of  him  as  a  mem- 
ber of  the  second  class,  down  to  the  time  of  Ms  death,  in 
May,  1900.  Had  Andrews'  application  been  accepted,  his 
payments  would  have  been  $5.70  each  month,  and  his  total 
payments  doAvn  to  the  time  of  his  death  would  have  been 
$777.  The  payments  required  of  him  in  the  second  class, 
and  which  he  made  from  the  date  of  his  rejection  to  the 
time  of  his  death,  were  fourteen  in  number,  amounting  to 
$15.40. 

No  evidence  was  offered  that,  after  the  rejection  of  his 
application,  Andrews  offered  to  pay  the  amount  that  would 
have  been  due  from  him  had  he  been  transferred  to  the 
fourth  class.  It  was  admitted  at  the  trial  that  if  John  An- 
drews was  a  member  of  the  second  class  at  the  time  of  his 
death,  his  beneficiaries  were  entitled  to  only  $12,  which 
sum  the  appellant  tendered  to  appellee,  and  was  rejected 
by  them,  before  the  bringing  of  this  suit.  It  was  also  ad- 
mitted that  at  the  time  of  the  death  of  Andrews  there  were 
a  sufficient  number  of  members  in  the  fourth  class  to  pay 
a  membership  certificate  therein  to  the  maximum  amount. 
The  case  was  tried  by  the  court  without  a  jury,  and  a  judg- 
ment was  rendered  in  favor  of  the  appellees  and  against 
appellant  for  $1,238.40,  and  it  is  from  this  judgment 
that  this  appeal  is  prosecuted. 

The  appellees  contend  that  at  the  time  when  Andrews 
made  application  for  transfer  he  was  in  perfect  physical 
and  mental  health  and  condition;  that  he  did  all  that  ho 
could  do  to  effect  his  transfer,  and  that  appellant  arbitrari- 
ly and  without  any  justification,  valid  or  legitimate  excuse, 
and  simply  because  of  his  age,  rejected  his  application  for 
transfer,  after  having  depleted  the  membership  of  the  sec- 
ond class;  and  that,  therefore,  appellees  were  damaged  in 
the  sum  sued  for. 
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Appellant  filed  its  plea  in  abatement  in  which  it  set  up 
subsantially  the  facts  in  the  case,  and  the  laws  of  the  ap- 
pellant applicable  thereto,  as  stated  above,  and  also  that, 
by  reason  of  the  facts  set  out,  of  which  James  Andrews  had 
knowledge,  and  his  acquiescence  in  the  decision  of  the  medi- 
cal examiner  in  chief  and  of  the  board  of  control  in  re- 
jecting his  application,  and  by  reason  of  his  failure  and 
refusal  to  appeal  from  the  action  of  such  board  of  control 
in  the  premises  to  the  supreme  lodge  of  the  appellant,  that 
the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
controversy.  A  demurrer  to  this  plea  was  sustained.  A 
demurrer  to  each  paragraph  of  the  complaint  was  then 
filed  and  overruled.  Appellant  answered  in  two  para- 
graphs— (1)  by  general  denial;  (2)  special  facts  of  estop- 
pel. A  demurrer  to  said  second  paragraph  was  sustained, 
and  the  cause  was  tried  upon  the  two  paragraphs  of  the 
complaint  and  the  general  denial.  Appellant  assigns  as 
errors  the  action  of  the  court,  (1)  in  sustaining  appellees' 
demurrer  to  the  plea  in  abatement;  (2)  in  overruling  the 
demurrer  to  the  first  and  second  paragraphs  of  the  com- 
plaint, respectively;  (3)  in  sustaining  appellees'^  demurrer 
to  the  second  paragraph  of  appellant's  answer;  (4)  in  over- 
ruling appellant's  motion  for  a  new  trial. 

In  support  of  the  plea  in  abatement,  the  position  of  ap- 
pellant is  that  it  had  the  right  to  establish  the  fourth  class. 
It  was  the  privilege  of  James  Andrews  to  remain  in  the 
second  class,  or  apply  for  transfer  to  the  fourth  class. 
When  he  was  rejected  as  an  applicant  for  transfer  he  had 
the  right  to  appeal  from  the  order  of  rejection  to  the  su- 
preme lodge.  If  he  was  dissatisfied  with  such  rejection, 
it  was  his  duty  to  appeal,  and  thus  exhaust  his  remedies  in 
the  order.  Failing  to  do  this,  neither  he  nor  his  represent- 
atives can  come  into  this  court  and  be  heard  to  complain. 
The  rule  for  which  appellant  contends — ^that  the  court  will 
not  entertain  the  complaint  of  a  member  of  a  society,  as 
against  such  society,  until  such  member  has  exhausted  his 
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remedies  provided  within  the  order — ^has  heen  declared  in 
the  courts  of  last  resort  in  a  number  of  states;  but,  un- 
der the  decisions  of  this  State,  the  right  of  the  aggrieved 
party  to  appeal  beyond  the  board  of  control  in  organiza- 
tions of  the  kind  in  question  has  been  held  to  be  permissive 
only.  In  other  words,  a  member  of  a  mutual  benefit  so- 
ciety is  not  required  to  exhaust  his  remedies  within  the 
order  unless  its  by-laws  make  it  obligatory  upon  him  to  do 
80-  He  may  avail  himself  of  the  rights  to  appeal  within 
the  order,  or  resort  to  the  courts  of  law.  The  by-laws  in 
the  case  before  us  do  not  make  an  appeal  to  the  supreme 
lodge  obligatory,  and  therefore  the  court  did  not  err  in 
its  ruling  upon  this  pleading.  Bauer  v.  Samson,  102  Ind. 
262,  270;  Supreme  Counsel,  etc.,  v.  Garrigus,  104  Ini 
133,  54  Am.  Kep.  298;  Voluntary  Relief  Dep.,  etc.,  v. 
Spencer,  17  Ind.  App.  123. 

The  complaint  alleges  that  Andrews  complied  in  every 
particular  with  every  requirement  of  tlie  lodge,  and  that  his 
application  for  transfer  was  rejected  arbitrarily  and  with- 
out just  cause.  The  demurrer  was  properly  overruled. 

Is  the  finding  of  the  court  sustained  by  sufficient  evi- 
dence ?  We  are  of  the  opinion  that  this  must  be  answered 
in  the  negative.  The  complaint  alleges  that  at  the  time  of 
making  his  application  for  transfer,  James  Andrews  was 
"in  perfect  physical  and  mental  health  and  condition; 
*  *  *  that  on  the  2d  day  of  April,  1889,  said  Quemer 
arbitrarily,  and  without  any  valid  or  legitimate  excuse  or 
cause,  disapproved  said  examination,  and  rejected  said  ap- 
plication peremptorily,  because  of  the  advanced  age  of  the 
said  Andrews,  and  for  no  other  reason  or  cause  j  *  *  ♦ 
that,  at  the  time  said  application  for  transfer  was  made, 
said  Andrews  possessed  all  the  requirements  demanded  by 
the  constitution  and  by-laws;  ♦  *  *  that  he  tendered 
all  fees  necessary,  and  fully  complied  with  all  the  rules  and 
regulations  entitling  him  to  be  transferred ;  *  *  *  that 
he  was  then,  and  continued  to  be  up  to  the  time  of  his 
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death,  ready  and  willing  to  pay  whatever  assessments,  dues, 
and  fees  were  imposed  upon  the  members."  To  sustain  the 
finding  of  the  court,  these  facts  should  have  been  proved. 
As  to  the  physical  and  mental  condition  of  the  decedent, 
Dr.  Gifford  testified  that  he  had  known  him  for  thirty  or 
forty  years,  but  gave  no  testimony  as  to  his  condition  prior 
to  his  last  sickness.  Dr.  Black  testified  from  the  examina- 
tion made  of  decedent,  answering  in  the  plural  to  his  phy- 
sical and  mental  condition :  "They  were  good.  They  were 
good,  sound,  and  healthy."  Dr.  J.  D.  Sourwine  testified 
that  he  knew  the  insured,  but  had  never  treated  him  as 
a  physician ;  that  he  had  the  appearance  of  being  a  healthy ' 
man  for  his  age.  The  other  witnesses  in  behalf  of  the  ap- 
pellees were  non-experts.  They  observed  Andrews  as  one 
acquaintance  observes  another,  and  testified  that  he  ap- 
.  peared  to  be  in  good  health.  Opposed  to  the  testimony  of 
Dr.  Black  there  is  the  written  report  of  Dr.  Quemer  that 
the  applicant's  pulse  rate  was  too  high.  Dr.  Black's  report 
gave  the  pulse  rate.  Dr.  Querner  said  that  it  was  too  high. 
Nothing  was  said  by  the  three  physicians  who  testified  in 
behalf  of  appellees  about  the  pulse  rate.  One  with  exces- 
sive pulse  rate  may  loot  well,  and  rarely  have  a  day's  sick- 
ness. Dr.  Quemer  examined  the  application  of  Andrews, 
and  rejected  it  because,  for  a  man  of  his  age,  the  pulse  rate 
was  excessive — "seventy-six  when  sitting,  and  eighty  stand- 
ing." The  court  can  not  say  that  this  was  or  was  not  an 
excessive  rate.  The  testimony  of  Dr.  Quemer  was  uncon- 
tradicted. It  will  not  be  questioned  that  the  medical  ex- 
aminer might  properly  reject  an  applicant  with  an  exces- 
sive pulse  rate.  It  would  be  his  duty  to  do  so.  A  rejec- 
tion upon  such  ground  would  not  be  arbitrary,  but  based 
upon  reason.  "Had  the  examiner  refused  him  because  he 
was  not,  in  his  judgment,  possessed  of  the  proper  physical 
qualifications,  it  might  well  be  that  the  examiner's  opinion, 
in  the  absence  of  fraud  or  mistake,  at  least,  would  be  final 
and  conclusive  against  him,  but  no  such  question  is  here 
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presented.  On  the  contraiy,  the  disapproval  is  arbitrary 
and  without  cause,  solely  by  reason  of  his  age,  which,  by 
the  express  letters  of  the  society's  law,  is  not  a  reason  for 
rejection."  Sourwine  v.  Supreme  Lodge,  etc.,  12  Ind, 
App.  447,  54  AuL  St  532.  The  constitution  and  by-laws 
require  the  applicant  to  be  examined  in  certain  ways,  to 
be  recommended  by  the  local  examiner,  and  approved  by 
the  medical  examiner  in  chief. 

Whether  the  insured  was  willing  and  ready  to  pay  what- 
ever was  required  of  him  as  a  member  of  the  fourth  class 
does  not  appear.  The  by-laws  do  not  provide  for  the  per^ 
sonal  examination  of  the  applicant  by  the  examiner  in 
chief.  His  action  is  based  upon  the  written  report  of  the 
local  examiner,  and  the  existence  of  the  fact  for  which  the 
application  was  rejected  is  not  disputed.  The  proposition 
that  the  arbitrary  rejection  of  an  application  for  member- 
ship can  not  defeat  the  rights  of  the  applicant  is  not  to  be 
disputed,  but  in  the  case  before  us  the  medical  examiner 
in  chief  exercised  his  judgment  as  a  physician  upon  the 
evidence,  upon  which  alone  he  was  authorized  to  act  No 
attempt  was  made  to  prove  that  the  pulse  rate  was  not  ex- 
cessive, nor  that  it  was  less  than  seventy-six  when  sitting 
and  eighty  when  standing,  nor  that  a  man  of  the  age  of  the 
insured  should  have  a  pulse  rate  as  high  as  that  given  in 
the  report  of  the  local  medical  examiner. 

Certain  of  the  appellees,  heirs  of  the  decedent,  were  per- 
mitted to  testify  in  behalf  of  the  appellees.  In  his  applica- 
tion for  membership,  he  stated  that  he  desired  the  benefit 
paid  to  his  'legal  heirs."  Appellant  claims  that  under 
§507  Bums  1901  said  witnesses  were  incompetent  These 
witnesses  were  competent  witnesses  as  to  the  health  of  de- 
cedent imder  Lamh  v.  Lamb,  105  Ind.  456. 

From  the  facts  as  set  out  herein,  it  is  manifest  that  An- 
drews regarded  himself  as  a  member  of  the  second  class, 
and  acquiesced  in  the  rejection  of  his  application  for  mem- 
bership in  the  fourth  class.    The  supreme  lodge  was  justi- 
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fied  in  putting  that  construction  upon  his  action.  For 
nine  years  he  did  not  avail  himself  of  the  remedy  granted 
him  by  the  laws  of  the  order — of  appealing  to  the  supreme 
lodge — nor  did  he  appeal  to  the  civil  courts.  Much  stress 
is  placed  by  appellees  upon  Sourwine  v.  Supreme  Lodge, 
etc.,  supra.  In  that  case  a  member  in  good  standing  of 
the  first  and  second  classes  of  the  order  requested  to  be 
transferred  to  the  fourth  class,  and  was  arbitrarily  refused 
admission  into  such  class.  Upon  the  death  of  the  insured, 
in  an  action  by  the  beneficiaries,  the  court  held  that  equity 
would  regard  that  as  done  which  ought  to  have  been  done, 
and  the  appellant  was  entitled  to  the  rights  of  membership, 
although  not  recognized  by  the  officers ;  that  equity  would 
grant  relief  although  the  insured  never,  in  his  lifetime, 
compelled  the  transfer  by  mandate  as  he  might  have  done ; 
that,  having  complied  with  the  rules  of  the  insurer,  he 
could  not  have  been  deemed  to  have  acquiesced  in  the  offi- 
cer's wrongful  conduct.  In  the  case  cited  the  applicant 
was  rejected  arbitrarily,  when  the  medical  examination 
showed  him  to  be  in  perfect  mental  and  physical  condition, 
solely  because  of  his  age,  which,  by  the  express  letter  of  the 
society's  law,  was  not  a  reason  for  rejection.  In  that  case 
the  insured  died  within  sixteen  months  after  rejection  of 
his  application. 

Upon  the  proposition  of  acquiescence,  time  is  a  factor  to 
be  taken  into  account.  An  inference  not  warranted  upon  a 
failure  to  assert  a  right  within  sixteen  months  may  be 
drawn  when  the  party  has  remained  inactive  for  nine 
years,  without  any  reason  shown  for  the  delay,  and  by  his 
conduct  has  permitted,  if  not  induced  the  association  to 
believe  that  he  was  satisfied  with  the  result  reached. 

Judgment  reversed,  with  instruction  to  sustain  appel- 
lant's motion  for  a  new  trial 
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LaPlante  t.  LaZear. 

[No.  4,414.    Filed  October  18,  1906.  ] 

Lahdiosd  akd  Tbhant. — Defectke  Premises.— Personal  Ir^uries.—Dam- 
ages. — An  action  may  be  maintained  by  a  tenant  against  bis  land- 
lord for  personal  injuries  reoeiyed  by  the  breaking  of  defeetiTe 
steps  leading  to  the  honse,  where  the  honse  consisted  of  different 
apartments  or  tenements  rented  to  two  tenants,  and  the  landlord 
kept  possession  of  and  exercised  dominion  over  the  steps  as  a  com- 
mon passageway  for  the  tenants  oocnpying  the  premises. 

From  Daviess  Circuit  Court;  M.  S.  Hastings^  Special 
Judge. 

Action  by  Mary  LaZear  against  Eatberine  LaPlante. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

a  E.  Dailey,  W.  W.  Moffeit,  C.  K.  Tharp  and  J.  T. 
Goodman^  for  appellant. 

A.  J.  Padgett,  J.  A.  Padgett,  W.  A.  Cullop  and  G.  W. 
Shaw,  for  appellee. 

WrLEY,  J. — Appellee  was  a  tenant  of  appellant,  and  was 
injured  by  the  breaking  of  alleged  defective  steps  leading 
to  the  house.  This  action  was  to  recover  damages  resulting 
from  such  injuries.  The  complaint  was  in  two  paragraphs, 
to  each  of  which  a  demurrer  was  overruled.  Answer  in 
denial,  trial  by  jury,  verdict  and  judgment  for  appellee. 

Errors  relied  upon  for  a  reversal  are  the  overruling  of 
the  demurrers  to  each  paragraph  of  complaint,  and  over- 
ruling appellant's  motion  for  a  new  trial. 

The  amended  first  paragraph  of  complaint  avers  that  ap- 
pellant was  the  owner  of  a  certain  lot  upon  which  was  a 
dwelling-house  of  two  apartments ;  that  each  of  said  apart- 
ments consisted  of  three  rooms  down  and  one  room  up- 
stairs; that  appellee  rented  one  of  the  apartments,  and 
was  occupying  it  as  a  tenant  of  appellant;  that  the  other 
Vol.  81—28 
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apartment  was  leased  to  and  occupied  by  another  tenant; 
that  said  house  had  front  steps,  porch,  door,  and  a  hallway, 
used  in  common  by  both  families  residing  therein,  and  were 
for  the  use  of  both  families ;  that  on  the  20th  day  of  June, 
1900,  while  appellee  and  the  other  tenant  were  occupying 
and  using  said  premises,  one  of  the  boards  in  one  of  the 
front  steps  leading  to  said  house  became  out  of  repair ;  that 
appellant  was  notified  to  repair  the  same;  that  she  came 
to  examine  it,  and  promised  to  make  the  necessary  repairs ; 
that  said  step  prior  thereto  had  been  out  of  repair  for  a 
long  time,  and  that  appellant  knew  of  such  fact;  that  on 
the  23d  day  of  June,  1900,  appellee  was  desirous  of  going 
from  the  house  to  the  street,  and,  while  descending  said 
steps  to  the  walk  below,  avoided  stepping  on  the  aforesaid 
broken  step,  and  stepped  upon  another  in  the  course  of 
steps,  which  board  by  her  from  the  top  step  appeared  to  be 
safe  and  free  from  defects;  that  when  she  stepped  upon 
said  step  the  board  broke  and  gave  way  suddenly  under  her 
weight,  whereby  she  was  thrown  to  the  ground  violently 
and  permanently  injured;  that  the  board  that  broke  was 
defective  in  this :  That  the  under  side  thereof  was  decayed 
and  cracked  and  weak,  and  on  account  thereof  was  unfit 
for  the  purpose  for  which  it  was  used ;  that,  it  being  on  the 
under  side,  appellee  could  not  see  the  defect,  which  condi- 
tion she  was  unable  to  know  by  using  the  same  as  a  means 
of  ingress  and  egress  to  and  from  the  common  entrance  to 
said  house;  that  appellant  knew  at  the  time  appellee  be- 
came her  tenant  that  said  step  was  out  of  repair,  or  could 
have  known  it  by  the  exercise  of  ordinary  care  and  dili- 
gence; that  she  was  negligent  and  careless  in  not  having 
the  same  in  good  and  safe  repair  for  her  tenants,  who  were 
required  to  use  the  same  in  common  as  a  means  of  entering 
and  leaving  said  house ;  that  she  was  also  negligent  in  fail- 
ing to  repair  the  same  before  appellee  became  her  tenant, 
80  that  it  would  have  been  safe  for  use ;  that  said  steps  were 
enclosed  so  that  one  using  them  could  not  see  the  under 
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side  of  the  boards,  and  hence  appellee  was  unable  to  know 
the  condition  thereof;  that  said  steps  were  not  under  the 
control  or  dominion  of  appellee  for  the  reason  that  they 
were  used  in  common  bv  all  of  appellant's  tenants  occupy- 
ing the  house,  it  being  a  common  passageway,  and  that  ap* 
pellant  was  still  occupying  the  same  under  her  dominion 
and  possession  for  and  on  account  of  said  reason;  that  by 
reason  of  said  facts,  her  injury  was  caused  without  fault 
or  negligence  on  her  part^  but  whoUy  on  account  of  the 
fault  and  negligence  of  the  apj)ellant  The  second  para- 
graph is  not  materially  different  from  the  first,  and  it  is 
unnecessary  to  give  even  an  abstract  of  it  Both  para- 
graphs proceed  upon  the  theory  that  apj)ellant  rented  the 
house,  with  different  apartments  or  tenements,  to  two 
different  tenants,  and  that  she  kept  possession  of  and  ex- 
ercised dominion  over  the  steps,  etc,  as  a  common  passage- 
way  for  the  tenants  occupying  the  premises,  and  that  she 
was  charged  with  the  duty  of  keeping  such  common  pas- 
sageway in  repair,  and  safe  for  use,  and  that  she  failed  to 
do  so.  It  is  only  upon  this  theory,  if  at  all,  the  complaint 
states  a  cause  of  action. 

Appellant  predicates  her  right  to  a  reversal  upon  the 
theory  that  a  landlord  is  not  bound  to  make  repairs  in  the 
absence  of  a  covenant  to  do  so,  and  further  that  there  is  no 
implied  warranty  or  covenant  that  the  demised  premises 
are  fit,  or  shall  continue  to  be  so,  for  the  purposes  for  which 
they  are  leased.  There  is  no  doubt  but  that  this  is  the  gen- 
eral rule,  as  applicable  to  ordinary  tenancies,  for  all  of  the 
authorities  so  hold.  We  mean  by  the  expression  of  "ordi- 
nary tenancies"  where  property  is  leased  to  a  single  tenant. 
In  such  case  the  lessee  has  the  exclusive  possession  of,  and 
exercises  absolute  dominion  over,  the  entire  leased  prem- 
ises, in  the  absence  of  any  reservation  or  exceptions  ex- 
pressed in  the  contract.  We  need  not  stop  to  cite  author- 
ities in  support  of  this  familiar  proposition. 
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The  only  Indiana  case  cited  by  appellant  upon  the  prop- 
osition that  the  complaint  was  insufficient  to  withstand  a 
demurrer  is  Purcell  v.  English,  86  Ind.  34,  44  Am.  Rep. 
255.  That  case  is  not  decisive  of  the  question  here  in- 
volved for  two  reasons:  (1)  In  that  case  the  injury  re- 
sulted to  the  tenant  by  reason  of  a  temporary  covering  of 
snow  and  ice  on  a  stairway  leading  to  her  apartments, 
which  obstruction  was  open  and  obvious,  and  for  which  the 
landlord  was  not  in  any  way  responsible.  (2)  The  ques- 
tion here  involved  was  not  an  issue  in  that  case,  and  the 
court  expressly  said  that  it  was  not  decided,  and  used  the 
following  language:  "Whether  a  landlord  hiring  apart- 
ments to  many  tenants  is  liable  for  latent  defects,  or  for 
fault  of  construction,  or  for  permanent  defects  in  the  com- 
mon passageways,  we  do  not  decide."  The  facts  in  the 
Purcell  case  were  so  dissimilar  to  the  facts  stated  in  the 
complaint  before  us  that  the  decision  there  does  not  neces- 
sarily declare  the  law  applicable  to  the  facts  here.  The  au- 
thorities are  not  in  harmony,  but  the  weight  of  them  de- 
clares the  rule  to  be  that  where  the  landlord  leases  separate 
portions  of  the  same  building  to  different  tenants,  and  re- 
serves under  his  control  those  parts  of  the  building  or  prem- 
ises used  in  common  by  all  the  tenants,  he  is  under  an 
implied  obligation  to  use  reasonable  diligence  to  keep  in  a 
safe  condition  the  parts  over  which  he  so  reserves  control. 
18  Am.  &  Eng.  Ency.  Law  (2d  ed.),  220;  Phillips  v.  Li- 
brary Co.j  55  N.  J.  L.  307,  27  AtL  478;  Alperin  v.  Earle, 
65  Hub  211,  8  N.  T.  Supp.  51 ;  Bouillon  v.  Wilson,  29 
Hun  App.  Div.  307,  51  N.  T.  Supp.  430;  Karlson 
V.  Healy,  38  Hun  App.  Div.  486,  56  N.  T.  Supp.  361 ; 
BlaJce  V.  Fox,  17  N.  T.  Supp.  508. 

We  quote  the  following  from  18  Am.  &  Eng.  Ency.  Law 
(2d  ed.),  220:  "Thus  it  is  held  by  the  weight  of  author- 
ity that  an  implied  duty  is  imposed  upon  the  landlord  to 
keep  in  repair  common  passageways  and  approaches  re- 
tained under  his  control  and  used  by  the  several  tenants  as 
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the  means  of  access  to  the  portion  of  the  premises  demised 
to  them,  and  that  the  landlord  is  liable  for  injuries  re- 
ceived by  a  tenant  because  of  the  landlord's  negligence  in 
performing  his  duty.  *  *  *  The  character  of  the  lia- 
bility has  been  said  to  be  the  same  as  that  of  any  owner  of 
real  estate  who  holds  out  invitations  or  inducements  to 
others  to  use  his  property,  to  exercise  reasonable  care  and 
skill  to  render  the  premises  reasonably  fit  for  tlie  uses 
which  he  has  invited  or  induced  others  to  make  of  tliem." 
This  is  the  rule  in  England,  Maine,  Massachusetts,  Ifew 
Jersey,  K'ew  York,  Ohio,  Pennsylvania,  end  Missouri. 
The  authorities  are  all  collected  and  cited  in  a  note  follow- 
ing the  above  extract,  and  it  is  useless  to  cite  them  here. 

This  court  in  the  case  of  Hamilton  v.  Feary,  8  Tnd.  App. 
615,  52  Am.  St.  485,  discussed  fully  the  general  rule  of  a 
landlord  to  keep  in  repair  leased  premises,  and  to  what  ex- 
tent he  became  liable  for  injury  to  a  tenant  by  reason  of 
defects,  and  then  said:  "To  this  general  rule  there  are, 
however,  several  exceptions.  Thus  the  landlord  is  liable 
where  the  premises  contain  some  hidden  defect  or  defects, 
or  are  infected  with  some  noxious  disease,  renderin,^ 
them  dangerous  or  uninhabitable,  and  of  which  dangerous 
element  or  defects  the  landlord  had  some  knowledge  or  in- 
formation, but  which  were  not  open  to  the  view  of  the 
tenant  and  of  which  he  was  ignorant  or  uninformed.  And 
80  the  landlord  is  answerable  where  he  controls  or  retain?^ 
possession  of  a  portion  of  the  premises,  or  a  portion  is  used 
in  common  by  two  or  more  tenants,  and  an  injury  occurs 
through  some  negligence  or  fault  of  the  landlord  upon  that 
portion  over  which  he  has  the  control  or  which  is  used  in 
common.^' 

In  a  well-considered  case  the  supreme  court  of  !^faino, 
upon  facts  similar  to  those  at  bar,  decided  the  exact  ques- 
tion before  us,  and  held  that  the  owner  of  several  tene- 
ments leased  to  different  tenants,  with  one  stairway  or  ]>ns 
sageway  for  the  accommodation  of  all,  and  iisod  in  couiiu  ii 
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by  them,  was,  in  the  absence  of  an  express  agreement  to  the 
contrary,  in  possession  of  such  passageway,  and  bound  to 
keep  it  in  repair  at  his  own  expense,  and  was  liable  to  a  ten- 
ant for  an  injury  happening  through  a  defect  therein,  where 
the  tenant  was  without  fault  Sawyer  v.  McGilVicuddy, 
81  Me.  318,  17  AtL  124,  3  L.  R  A.  458,  10  Am.  St  260. 
In  that  case  the  court  said:  "He  [the  landlord]  was  the 
owner  of  the  tenements,  and  kept  them  for  the  purpose  of 
profit  But  to  insure  that,  there  must  be  some  means  of 
access  to  them.  He  preferred  to  make  one  passageway  for 
all,  rather  than  one  for  each.  This  was  an  invitation,  an 
inducement  for  all  who  needed  such  accommodation,  to 
come  and  pass  over  this  passageway.  It  was  a  way  pro- 
vided for  them  to  pass  over  precisely  as  a  man  provides  a 
way  for  his  customers  to  get  to  his  place  of  business,  and 
the  same  implied  covenant  to  keep  in  safe  and  convenient 
repair  must  exist  as  much  in  one  case  as  in  the  other.'* 
While  there  is  some  conflict  in  the  decisions,  real  or  appar- 
ent, the  preponderance  of  authority  is  in  harmony  with  the 
rule  declared  in  the  Maine  case.  In  Massachusetts  the 
question  seems  to  have  been  definitely  settled  in  accord- 
ance with  that  ruling.  The  same  principle  runs  through  all 
the  cases — that  the  obligation  to  repair,  in  the  absence  of 
any  express  agreement,  dej)ends  upon  the  right  of  posses- 
sion, and  that  an  appurtenant  attached'  to  and  made  for 
the  accommodation  of  several  different  tenements  leased  to 
different  tenants  remains  in  the  possession  of  the  lessor, 
though  the  use  of  it  goes  to  the  lessees.  Sawyer  v.  McGilli" 
cuddy,  supra. 

The  case  of  Inhabitants  of  Milford  v.  IIolbro6k,  9  Allen 
(Mass.)  17,  85  Am.  Dec.  735,  was  where  an  awning  was 
made  for  and  attached  to  a  block  containing  three  shops 
leased  to  different  tenants.  It  was  there  held  that  though 
all  had  the  use  of  the  awning,  yet  the  possession  remained 
in  the  landlord,  and  he  was  liable  for  any  defects  in  it 
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•  TLe  ea.^  ..f  Sl'^  Vy  v.  Fr'y  Jn»c  ;rA<,  101  Mai^  ^51, 
3  Am.  Bep-  34C,  was  where  an  entire  building  was  leased 
to  different  pers«:»ns  in  tenements  under  leasee  requiring 
them  to  make  repairs ;  and  jret  it  was  held  that  the  posses- 
sion of  the  roc»f  ,  however  necessarv  to  all,  was  not  eonveved 
to  any  one  of  the  tenants,  nor  to  all  jointly,  and  was  there- 
fore left  in  the  owners,  who  were  liable  for  new  repairs. 

Beadman  t.  Conway,  126  Mass.  37-1,  is  also  in  point. 
That  was  where  three  tenements,  with  a  platform  in  front 
of  all,  were  leased  to  diflFerent  persons.  It  was  held  that 
there  was  no  presumption,  in  the  absence  of  an  agreement 
to  that  effect,  that  the  tenants  were  to  keep  the  platform 
in  repair;  that  neither  tenants  required  any  exclusive  right 
to  use  or  control  the  part  in  front  of  his  shop;  and  that 
there  was  no  such  leasing  of  the  platform  as  would  exon- 
erate the  landlord  from  responsibility  for  defects  in  it 

In  the  ease  of  Looney  v.  McLean,  129  Mass.  33,  37  Am. 
Bep.  295,  it  was  held  that  where  a  landlord  lets  rooms  in 
a  building  to  different  tenants,  with  a  right  of  way  in  com- 
mon over  a  stairease,  he  is  boimd  to  use  reasonable  care  to 
keep  such  staircase  in  repair,  and  for  failure  to  do  so  ho 
became  liable  for  injuries  resulting  from  defects,  provided 
the  tenant  was  in  the  exercise  of  due  care. 

In  Coupe  V.  Piatt,  172  Mass.  458,  52  N.  E.  526,  70  Am. 
St  293,  it  was  held  that  a  landlord  who  maintains  outside 
steps  and  platform  for  the  use  in  conmion  for  different 
parts  of  the  building,  and  a  visitor  to  one  of  the  tenants, 
expressly  invited  by  the  tenant  to  come  on  a  particular  day 
for  a  particular  purpose,  is  injured  by  a  defect  in  the  plat- 
form while  passing  over  it,  the  landlord  was  answerable, 
for  the  visitor  was  using  the  platform  in  the  tenant's  right. 
The  same  rule  is  applied  to  a  stairway  which  is  kept  and 
used  in  common  by  different  tenants.  Sawyer  v.  McGilli- 
cuddy,  supra.  See  note  to  Lindsey  v.  Leighton,  15  Am. 
St    201;    Notes   to   Poor  v.    Sears,   26    Am.    St    272; 
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Nalley  v.  Hartford  Carpet  Co.,  50  Am.  Rep.  47 ;  Donohue 
V.  Kendall,  60  N.  T.  Super.  Ct.  386;  Camp  v.  Wood,  76 
N.  T.  92,  32  Am.  Rep.  282. 

In  the  case  of  Payne  v.  Irvin,  144  HI.  583,  33  N.  E. 
756,  it  was  held  that  the  landlord  was  required  to  keep  in 
repair  that  portion  of  the  building  over  which  he  retained 
control  for  the  protection  of  all  persons,  including  his 
tenants. 

Our  attention  has  been  called  to  cases  in  support  of  ap- 
pellant's contention,  but  they  are  not  sufficient  to  overcome 
the  authorities  of  the  numerous  cases  here  cited.  Some  of 
those  cases  hinge  upon  temporary  obstructions,  such  as  ac- 
cumulations of  snow,  ice,  etc.,  and  the  principle  there  in- 
volved is  not  applicable  to  the  facts  here  pleaded.  The 
better  reason  and  sounder  principle  are  with  the  cases  in 
support  of  appellee's  contention.  Each  paragraph  of  the 
complaint  was  sufficient  to  withstand  a  demurrer. 

Under  the  motion  for  a  new  trial  two  questions  are  dis- 
cussed, viz. :-  (1)  That  the  evidence  is  not  sufficient  to  sup- 
port the  verdict;  and  (2)  that  the  trial  court  erred  in 
giving  and  refusing  to  give  certain  instructions.  We  can 
not  disturb  the  judgment  upon  the  evidence,  for  the  reason 
that  there  is  some  evidence  in  the  record  to  sustain  it 

The  parties  each  timely  rendered  to  the  court  written  in- 
structions, and  requested  that  they  be  given  to  the  jury.  To- 
all  of  the  instructions  tendered  by  the  appellee,  which  the 
court  gave,  the  appellant  objected  and  excepted.  To  the 
refusal  to  give  some  of  the  instructions  tendered  by  appel- 
lant, she  objected  and  excepted,  and  to  all  the  instructions 
given  by  the  court  on  its  own  motion,  appellant  excepted. 
Out  of  the  numerous  instructions  so  given  and  refused, 
counsel  have  discussed  three  and  six,  given  by  the  court  on 
its  own  motion;  two,  five,  and  nine,  tendered  by  appellee 
and  given ;  and  nine  and  sixteen,  tendered  by  appellant  and 
refused.  All  of  these  instructions  except  nine  and  sixteen 
are  in  harmony  with  the  authorities  cited  and  the  rule  de- 
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clared  in  what  we  have  said  in  holding  the  complaint  suffi- 
cient, and  were  applicable  to  facts  disclosed  by  the  evi- 
dence. In  giving  them  the  court  correctly  stated  the  law, 
dnd  it  is  useless  to  review  the  authorities  in  support  of 
them.  Instruction  number  nine,  tendered  by  appellant, 
was  not  pertinent  to  the  issues  nor  applicable  to  the  facts, 
was  antagonistic  to  the  rule  above  declared,  and  hence  it 
was  rightly  refused.  Number  sixteen,  while  it  may  cor- 
rectly state  an  abstract  proposition  of  la\^  applicable  to  or- 
dinary tenancies,  does  not  state  the  law  under  the  issues 
and  facts  in  this  case,  and  was  properly  refused. 
Judgment  affirmed. 


Baltimobe  and  Ohio  Southwestebn  Bailboad 

Company  v.  Hendebson. 

[No.  4,456.    Piled  October  13,  1903.] 

Mastbb  and  Servant. — Section  Hands. — Felloxv  Servants, — Gangs  of 
section  hands  employed  dming  the  day  by  the  same  railroad  com- 
pany, and  who  were  proceeding  homeward  on  two  hand-cars  after 
the  close  of  the  day's  work,  were  fellow  servants,    p,  44S, 

Samb. — Defective  Brakes  on  Hand-Car, — Proximate  Cause, — Plaintiff 
averred  in  his  complaint  that  he  was  one  of  a  nmnber  of  section 
hands  on  defendant's  railroad;  that  at  the  close  of  the  day's 
work  he  and  five  of  his  co-employes  boarded  a  hand-car  and 
st-arted  to  a  city  six  miles  distant;  that  other  co-employes  to  the 
nnmber  of  from  eight  to  twelve  boarded  a  second  hand-car,  larger 
and  swifter  than  the  first,  and  followed  in  close  proximity  to  the 
first;  that  by  reason  of  defective  brakes  the  second  car  became 
unmanageable,  and  ran  into  and  derailed  the  first,  causing  plain- 
tiff's Injuries.  On  the  trial  the  evidence  as  to  whether  the  brakes 
were  defective  was  conflicting,  but  there  was  no  evidence  what- 
ever showing  an  attempt  on  the  part  of  those  in  charge  of  the 
car  to  nse  the  brakes.  Held,  that  the  defective  brakes  were  not 
the  proximate  cause  of  the  injury  as  alleged  in  the  complaint, 
and  that  there  could  be  no  recovery,    pp,  44S-446, 

From  Jackson  Circuit  Court ;  T.  B,  Buskirk^  Judge. 

Action  by  James  F.  Henderson  against  the  Baltimore 
&  Ohio  Southwestern  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 
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0.  H.  Montgomery y  Edward  Brattorij  H.  D,  McMullen^ 
C.  W.  McMullen^  and  IL  R.  Mc Mullen^  for  appellant. 

B,  H.  Burrellf  IL  IL  Prince  and  S.  A,  Barnes,  for  ap- 
pellee. 

EoBY,  J. — This  action  was  brought  to  recover  damages 
on  account  of  personal  injuries.  There  was  a  verdict  for 
$2,000,  with  answers  to  interrogatories.  Judgment  on  the 
verdict. 

The  appellee  was,  as  shown  by  the  evidence,  on  April — ^ 
19 — y  in  the  employment  of  appellant,  working  along  its 
right  of  way,  and  at  about  8 :20  p.  m,  of  said  day  started  from 
a  point  six  miles  east  of  Seymour  to  go  to  said  town.  He  and 
five  others  similarly  engaged  put  a  hand-car  on  the  track, 
and  propelled  it  west  tow^ard  their  destination,  the  day^s 
work  having  been  prolonged  beyond  the  usual  hours.  A 
second  hand-car  was  placed  upon  the  track  behind,  and 
in  a  short  time  followed  the  first  one.  The  second  car 
was  larger  and  faster  than  the  first  one.  Its  crew  con- 
sisted of  from  eight  to  twelve  men.  The  second  car  caught 
up  with  the  first  one  a  little  while  after  they  started.  It 
made  one  stop  before  the  accident ;  the  first  car  made  none. 
The  evidence  as  to  the  rate  of  speed  at  which  the  cars  were 
running  at  that  time  varies  greatly.  Witnesses  testifying 
for  appellee  placed  the  rate  of  speed  as  low  as  five  miles 
an  hour.  One  witness  testified  that  the  cars  were  "run- 
ning as  fast  as  they  could."  The  appellee  testified  in  sub- 
stance as  follows:  "When  we  started  out  we  were  not 
more  than  a  rail's  length  apart.  We  had  gone  about  half 
a  mile  or  a  quarter,  I  expect,  when  they  caught  up  and 
bumped  into  us.  We  didn't  stop  when  they  bumped  into 
us;  just  kept  going  on.  We  ran  about  the  length  of  a  T 
rail  with  the  two  cars  against  each  other.  Then  they 
slacked  up  when  they  struck  that  car.  Then  we  went  on 
about  a  quarter  before  they  struck  us  the  next  time.  They 
kept  running  in  and  bumping  onto  us  after  we  got  across 
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Mutton  creek  for  about  a  mile.  They  had  bumped  into 
us  before  we  got  to  Mutton  creek  three  different  times, 
and  after  we  got  about  a  mile.  They  bumped  into  us 
about  half  a  dozen  times  before  we  got  to  Mutton  creek, 
and  going  the  next  mile  they  bumped  into  us.  The  next 
time  when  they  bumped  into  us  the  two  cars  left  the  track. 
Both  cars  went  off  the  track  together  when  they  bumped 
into  us.  They  bumped  into  us  while  my  car  was  going, 
and  we  were  going  pretty  fast.  We  were  going  about  fif- 
teen miles  an  hour — fifteen  or  twenty  miles  an  hour.  I 
couldnH  tell  exactly,  but  near  fifteen  or  twenty  miles  an 
hour;  that  is  my  best  judgment.  The  car  following  us 
caused  our  car  to  be  derailed,  and  both  came  off  together. 
Just  as  they  struck  our  car  we  both  went  off  together.  I 
suppose  the  other  car  knocked  us  off  the  track.  They  had 
bumped  into  us,  and  about  the  twelfth  time  they  bumped 
into  us  they  knocked  us  off  the  track.  When  they  knocked 
us  off  I  was  helping  to  propel  the  car,  working  the  lever, 
and  was  facing  the  west.  The  first  I  knew  that  they  were 
coming,  my  back  was  toward  them,  and  I  heard  them  holler, 
*Get  out  of  the  way.'  The  first  I  knew  of  their  coming 
was  when  the  car  struck  ours,  except  that  I  heard  theiti 
say,  ^Get  out  of  the  way.^  The  two  cars  locked  together 
and  raised  the  front  end  of  our  car,  I  think,  over  the  rails. 
The  two  cars  have  handholds  on  each  end,  and  they  came 
together  with  such  force  they  stuck  these  together.  The 
handholds  are  near  the  center.  They  are  fastened  under- 
neath, fastened  on  the  arm  of  the  car*  They  are  of  wood, 
and  stick  out  about  eight  or  ten  inches.  There  are  two  on 
each  end  of  the  car.  They  are  probably  two  inches  through, 
and  about  a  foot  from  the  side  of  the  car.  I  couldn't  say 
whether  Teepees  car  run  on  the  top  or  at  the  side  of  our 
car,  but  his  car  bore  down  on  the  rear  end  of  ours  and 
raised  the  front  end  up.  The  front  wheels  of  the  car  went 
off  first,  and  left  the  hind  wheels  of  my  car  between  the 
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rails;  two  of  the  wheels  of  my  car  were  outside  the  rails, 
one  front  wheel  and  one  hind  wheel.  I  was  thrown  in 
front  of  the  car," 

The  evidence  further  shows  that  those  operating  the  sec- 
ond car  knew  the  condition  of  the  brake  thereon ;  that  they 
stopped  the  car  by  reversing  the  handles.  No  attempt  was 
•made  to  use  the  brake  in  order  to  avoid  the  collision.  The 
foreman  in  charge  of  the  second  car,  testifying  for  appel- 
lant, said  that  the  brake  was  in  fair  condition,  and  that 
he  could  have  stopped  the  car,  at  the  rate  it  was  running, 
within  ten  feet.  Other  evidence  tends  to  show  that  the 
brake  was  not  in  good  repair,  and  that  the  car  could  not 
be  stopped  by  its  use. 

The  paragraphs  of  complaint  upon  which  the  cause  was 
tried  contained  two  specific  charges  of  negligence:  (1) 
**And  that  the  appellant  had  carelessly  and  negligently 
failed  to  equip  said  hand-car  so  following  the  one  upon 
which  the  appellee  was  riding  with  proper  and  sufficient 
brakes  to  regulate  and  control  its  speed,  and  had  permitted 
the  brake  on  said  car  which  was  following  the  one  on  which 
the  appellee  was  riding  to  become  worn  and  out  of  repair, 
so  that  it  would  and  could  not  regulate  the  movement  of 
the  car.  And  that  at  a  certain  place  on  the  road  where 
the  descent  was  steep,  that  the  car  following  the  one  on 
which  the  appellee  was  riding  became  unmanageable  and 
uncontrollable,  on  account  of  the  unsafe,  insufficient,  worn- 
out,  and  defective  brake,  and  that  it  ran  against  the  one 
on  which  appellee  was  riding  with  such  force  that  the 
car  was  derailed,  and  thus  he  received  his  injuries."  (2) 
That  appellee's  hand-car  was  defective  by  reason  of  a  bent 
axle.  The  jury  in  answer  to  interrogatories  found  the 
non-existence  of  the  last  alleged  defect.  The  finding  is  in 
accord  with  the  evidence,  and  this  specification  of  negli- 
gence does  not^  in  view  thereof,  require  further  consid- 
eration. The  effect  of  the  general  verdict  is  to  find  that 
the  defective  brake  was  the  proximate  cause  of  the  injury 
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complained  of  as  alleged.  The  interrogatories  are  an- 
swered to  that  effect. 

Before  taking  up  the  merits  of  the  respective  conten- 
tions, appellee's  point  that  the  evidence  is  not  in  the  rec- 
ord is  entitled  to  consideration.  The  bill  containing  the 
evidence  was  signed,  as  appears  upon  its  face,  on  April 
28,  1902.  It  was  filed,  as  is  shown  by  an  order-book  en- 
try, on  the  following  day — ^April  29.  It  does,  therefore, 
sufficiently  appear  that  the  bill  was  filed  after  being  signed 
by  the  trial  judge.    Oster  v.  Broe,  161  Ind. . 

The  "gangs"  of  men  upon  the  two  hand-cars  were  in 
the  employment  of  the  same  master,  in  the  same  work. 
The  day's  labor  was  ended,  and  they,  with  the  section  fore- 
man, were  going  home.  They  were,  within  all  the  au- 
thorities, fellow  servants.  Capper  v.  Louisville,  etc.,  R. 
Co.,  103  Ind.  305;  Peirce  v.  Oliver,  18  Ind.  App.  87; 
Hodges  v.  Standard  Wheel  Co.,  152  Ind.  680;  Justice 
V.  Pennsylvania  Co.,  130  Ind.  321.  In  order  to  fix  lia- 
bility upon  appellant,  it  devolved  upon  appellee  to  estab- 
lish the  truth  of  that  averment  contained  in  his  complaint 
to  the  effect  that  its  negligence,  as  specified,  caused  the 
injury  complained  of;  in  other  words,  that  the  defective 
brake  was  its  proximate  cause.  This  was  a  question  of 
fact.    Chicago,  etc.,  R.  Co.  v.  Martin,  ante,  308. 

There  is  no  room  for  other  inference  than  that  those 
operating  the  second  car  caused  the  collision,  and  the  re- 
sulting injury  to  plaintiff,  by  the  reckless  manner  in  which 
the  same  was  run.  They  knew  the  condition  of  the  brake. 
In  the  absence  of  the  testimony  to  the  effect  that  it  was 
said,  when  the  stop  before  referred  to  was  made,  that  the 
brake  was  not  good,  it  is  apparent  that  those  using  a  hand- 
car not  only  can  see  and  know  the  condition  of  its  brakes, 
but  would  find  it  difficult  to  avoid  knowing  it.  Taking 
the  car  as  it  was,  it  became  their  duty  so  to  manage  it  as 
not  to  inflict  injury  upon  others.  Their  recklessness  in 
running  at  the  rate  of  speed  and  in  such  proximity  to 
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the  first  car  as  thev  did  is  whoUv  inexcusable.  The  rear 
car  'T)Tmiped**  the  forward  one  repeatedly.  It  does  not 
appear  that  any  effort  was  made  to  avoid  so  doing.  It 
did  not,  probably,  occur  to  them  that  running  against  the 
more  slowly  moving  car  would  derail  it.  That  it  did  do 
so  is  an  essential  element  to  appellee's  recovery.  It  ap- 
pears that  there  was  neither  inclination  nor  attempt  to  use 
the  brake  before  the  collision.  The  appellant^s  total  failure 
to  equip  its  car  with  a  brake  would  not,  therefore,  seem 
to  be  even  a  remote  cause  of  the  collision.  It  might,  with 
more  plausibility,  be  argued  that  appellant  should  respond 
in  damages  for  having  furnished  its  reckless  employes  with 
a  hand-car  geared  to  a  speed  faster  than  the  one  ahead  of 
them,  thereby  making  it  possible  for  them  to  overtake  the 
first  car,  than  that  it  be  held  liable  for  furnishing  a  de- 
fective brake  which  thev  did  not  trv  to  use.  There  is  no 
evidence  in  the  case  tending  to  show  that  the  allied  defect 
of  the  brake  was  the  proximate  cause  of  the  injury.  Clarke 
V.  Pennsylvania  Co.,  132  Ind.  199;  Xeutz  v.  Jackson, 
etc,.  Coke  Co.,  139  Ind.  41L 

This  conclusion  requires  a  reversal  of  the  judgment,  and 
renders  the  decision  of  other  questions  unnecessary. 

Judgment  reversed.  Cause  remanded,  with  instruc- 
tions-to  sustain  appellant's  motion  for  a  new  trial,  and 
for  further  proceedings  not  inconsistent  herewith. 


Babbicklow  V.  Stewart,  Executob. 

[No.  4,606.    FUed  October  13.  1903.] 

ExBCTTOBS  AKD  AnMnnsTRATOBS. — RtmoraL — Pftiticn.—Demurm  to 
Petition.^Bands. — ^A  demniver  for  want  of  facts  was  proper  to  test 
the  sufficiency  of  a  petition  for  the  refTOcati<m  of  the  appointment 
of  an  executor  hecaoae  of  an  alleged  invalid  bond.    p.  449. 

Same. — BondM. — Foreign  Surety  ComiMime*. — ^A  petition  for  the  re> 
moval  of  an  executor  on  the  ground  that  the  petitioner  is  in- 
fanned  and  believes  that  his  bond  is  invalid  becanse  it  porports 
to  have  been  execnted  by  a  foreign  sorety  company,  and  there  is 
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£>  IB  tbe  cccstx  ^lowiair  tiat  the  c<«B|WiiT  is 
to  caLBcuig  bcKkis»  mar  maj  a&tfaoniT  cm  £!«  u  tfa» 
£bovt3|r  the  sEthoritT  of  the  mll^^vd  readnit  Tic«-i««d- 
M  boadi  in  1ie2nlf  of  said  campHiij.  it  iBSttScwst; 
ipanies  m  gweuied  by  ipecud  simmtes*  f^^kfe^ 
MM  Bubs  ISOl,  vtich  do  not  require  tbe  agents  Itareof  to  file 
IB  tbe  oocnnes  ib  which  they  desxre  to  do  bB!iiWfi» 
if  the  Isw  required  tbe  filia^  of  such  cenificmtie  the  £ul- 
to  eompl J  with  each  prorisiaB  wxmld  boc  WBdti  tbe  bond  iB* 
▼B&d.   pp.  ^'4^:. 

From  Ohio  Circuit  Conrt ;  A.  5L  (riwrn.  Judge. 

Proceeding  br  Roth  E.  Barricklow  for  the  removBl  of 
Stephen  H.  Stewart,  executor  of  the  will  of  Presley 
Gregg,  deceased.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Ajfirmed. 

W.  W.  Wimams,  J.  B.  Cofe.^  and  Cyn^hij  G^,s,  for  ap- 
pellant. 

Davis  ^  Daris,  G.  M.  Roberts  and  IT,  R.  Johnson^  for 
appelh 


CoMSTOcx,  P.  J. — ^Presley  Gregg  died  testate  at  the 
city  of  Rising  Sun,  Ohio  county,  on  the  9th  day  of  April, 
1902.  His  will  was  duly  probated  before  the  dork  of 
the  Ohio  Circuit  Court,  AprQ  11,  1902.  Ui^on  the  15th 
day  of  April,  1902,  Stephen  II.  Stewart,  who  was  ap- 
pointed executor  of  said  will,  appeared  before  the  clerk 
and  filed  his  statement  of  the  probable  amount  of  the  es- 
tate of  said  decedent,  to  wit,  $20,000,  and  then  and  there 
tendered  his  bond  in  the  sum  of  $45,000,  with  the  Amer- 
ican Surety  Company  of  Xew  York  as  surety  thereon,  and 
signed  by  Horace  E.  Smith,  resident  vice-president,  and 
attested  by  Earnest  V.  Clark,  resident  assistant  secretary, 
which  bond  was  approved  and  accepted  by  the  clerk  of 
said  circuit  court,  and  said  Stewart  was  duly  sworn  as 
executor  of  said  estate,  and  letters  testamentarv  were  made 
out  and  delivered  to  him  by  said  clerk.  All  of  said  proceed- 
ings, affidavits,  and  statements,  with  a  copy  of  said  bond  and 
the  appointment  of  said  executor,  are  set  forth  in  the  tran- 
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script  On  May  5,  1902,  being  the  first  day  of  the  May 
tenn  of  the  said  circuit  court,  the  clerk  reported  to  the 
judge  thereof  his  proceedings  in  vacation  as  above  set  forth. 
Appellant  filed  her  petition  at  said  last-named  date  in  said 
court,  reciting  the  foregoing  facts,  and  in  addition  that 
she  was  the  sister  and  next  of  kin  of  the  deceased;  "that 
she  is  informed  and  believes  that  said  bond  so  filed  by 
said  Stewart  is  invalid  and  of  no  force  and  effect,  in  this, 
to  wit :  that  said  bond  purports  to  have  been  executed 
by  the  American  Surety  Company,  a  corporation  of  the 
state  of  T^ew  York,  but  there  is  no  authority  on  file  in 
this  county  showing  that  said  American  Surety  Company 
is  authorized  to  transact  the  business  of  executing  surety 
bonds  in  the  State  of  Indiana,  nor  is  there  any  authority 
on  file  nor  of  record  in  this  county  showing  the  authority 
of  Horace  E.  Smith,  the  alleged  resident  vice-president  of 
said  American  Surety  Company,  to  execute  and  deliver 
bonds  on  behalf  of  said  company;  and  further  that  said 
bond,  by  reason  of  the  facts  aforesaid,  is  invalid  and  of 
no  effect  in  this  court,  and  that  said  Stewart,  having  failed 
to  execute  a  good  and  sufficient  bond  in  this  matter  as 
required  by  law -to  do,  has  forfeited  his  right  to  act  as 
such  executor,  and  the  time  in  which  he  can  file  a  good 
and  sufficient  bond  has  elapsed.  Your  petitioner  further 
says  that  the  estate  of  said  Presley  Gregg  is  extensive,  and 
there  is  great  danger  of  its  being  lost  to  said  estate,  to  the 
injury  of  this  petitioner,  who,  as  stated,  is  the  sister  and 
next  of  kin  to  said  decedent  She  further  shows  that,  as 
such  next  of  kin  to  said  Presley  Gregg,  she  has  commenced 
a  suit  in  this  court  to  contest  the  pretended  will  of  said 
Presley  Gregg,  which  action  is  now  pending,  and  that  Bertha 
May  Barricklow,  her  daughter  named  in  said  will  as  a 
legatee  and  devisee,  is  a  co-plaintiff;  that,  in  view  of  the 
facts  herein  stated,  she  now  asks  the  court  to  order  and 
direct  that  the  appointment  of  said  Stephen  H.  Stewart 
as  the  executor  of  said  pretended  last  will  be  set  aside  and 
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revoked;  that  a  special  administrator  be  appointed  to  pre- 
serve the  assets  of  said  estate  until  the  further  order  of 
the  court  herein,  and  that  she  be  granted  such  other  and 
further  relief  as  she  may  be  entitled  to."  To  this  peti- 
tion appellee  filed  a  demurrer  "because  said  petition  and 
objections  of  said  Euth  E.  Barricklow,  praying  the  court 
to  revoke  the  appointment  of  said  executor,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  or  entitle 
the  said  Barricklow  to  the  relief  and  judgment  of  ouster 
prayed  for  by  her  therein."  The  action  of  the  court  in 
sustaining  this  demurrer  is  assigned  as  error. 

It  is  claimed  that  this  demurrer  should  not  have  been 
considered,  for  the  reason  that  it  does  not  apply  to  the 
written  objections  filed,  and  does  not  state  a  statutory 
ground  for  demurrer.  The  petition  asks  the  revocation 
of  the  appointment  of  the  executor.  The  demurrer  alleged 
a  want  of  facts  to  constitute  a  cause  of  action;  but  appel- 
lant asserts  that  the  petition  did  not  pretend  to  be  a  com- 
plaint or  cause  of  action,  that  it  only  placed  the  court 
in  possession  of  facts  upon  which  the  law  made  it  the  duty 
of  the  court  to  withhold  its  approval  of  the  clerk's  acts, 
and  that  it  could  not  be  tested  by  demurrer.  It  is  not 
material  by  what  name  the  paper  filed  is  called.  It  asks 
the  court  to  revoke  the  appointment  of  the  executor.  The 
immediate  eflFect  of  the  revocation  of  that  appointment 
would  have  been  the  ouster  of  the  executor.  The  fore- 
going objections  named  are  urged  against  the  form  of 
the  demurrer.  Wliether  the  merits  of  the  petition  should 
have  been  questioned  by  motion  to  reject  or  to  strike  out, 
or  by  demurrer,  we  need  not  determine,  if  the  same  re- 
sults by  either  course  could  have  been  correctly  reached. 
The  demurrer,  however,  does  state  a  statutory  ground — 
"want  of  facts  sufficient  to  constitute  a  cause  of  action" 
— and  fairly  applies  to  the  objections  set  out  in  the  petition. 
But,  without  waiving  the  objection  to  the  form  of  the 
Vol.  31—29 
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demurrer,  it  is  contended  by  appellant  that  the  facts  stated 
in  the  petition  were  enough  to  inform  the  court  that  ap- 
pellee's bond  was  insufficient  to  protect  the  estate.  The 
petition  avers  that  appellant  "is  informed  and  believes  that 
the  bond  is  invalid  because  it  purports  to  have  been  exe- 
cuted by  the  American  Surety  Company,  a  foreign  cor- 
poration, but  that  there  is  no  authority  on  file  in  Ohio 
county  showing  that  said  company  is  authorized  to  execute 
bonds  in  the  State  of  Indiana,  nor  any  authority  on  file 
or  of  record  in  the  coimty  showing  the  authority  of  Hor- 
ace E.  Smith,  the  alleged  resident  vice-president  of  the 
company,  to  execute  bonds  in  behalf  of  said  company." 
Unless  good  cause  is  shown,  the  acts  of  the  clerk  in  va- 
cation should  be  ratified  by  the  court.  §2398  Bums  1901. 
Foreign  surety  companies  may  be  received  as  surety  on 
the  bonds  of  executors,  etc.  § 5494a  Bums  1901.  When 
such  companies  are  governed  by  special  regulations,  the 
general  law  pertaining  to  foreign  corporations  is  not  ap- 
plicable to  them.  Behm  v.  German  Ins.  &  Saw  InsL,  125 
Ind.  135 ;  Surely,  etc..  Asm,  v.  Elheri,  153  Ind.  198.  The 
American  Surety  Company  and  like  corporations  are  gov- 
erned by  the  special  statutes,  §§5480-5494  Bums  1901. 
That  act  does  not  require  the  agent  to  file  his  certificate 
in  the  office  of  the  clerk  of  the  county  in  which  he  desires 
to  do  business.  It  is  claimed  that  the  surety  company 
was  required  under  §5481  Bums  1901  to  file  power  of 
attorney  appointing  the  Auditor  of  State  attorney  in  fact, 
etc.;  by  §3453  Burns  1901  to  deposit  in  the  clerk's  office 
of  the  county  the  power  of  attorney  under  and  by  virtue 
of  which  they  act  as  agents.  But  even  if  the  law  required 
the  filing  of  the  certificate  of  the  agent  in  the  office  of  the 
clerk  of  such  county,  the  failure  to  comply  with  that  pro- 
vision would  not  render  the  bond  invalid.  North  Mercer, 
etc.,  Co.  V.  Smith,  27  Ind.  App.  472,  and  cases  cited.  A 
foreign  corporation  can  not  do  business  in  this  State  with- 
out complying  with  the  provisions  of  the  statutes  author- 
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izing  it  to  do  such  business^  and  escape  liability  upon  its 
contract  Phoenix  Ins.  Co.  v.  Pennsylvania  R.  Co.,  134 
Ind.  215,  20  L.  R.  A-  405,  and  cases  cited;  Sparks  v. 
National  Masonic  Ace.  Assn.,  73  Fed.  277 ;  Lafayette  Ins. 
Co.  V.  French,  18  How.  404,  15  L.  Ed.  451 ;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  Ed.  357;  Railroad  Co.  v.  Har-^ 
ris,  12  Wall.  65,  20  L.  Ed.  354 ;  Foster  v.  Charles  Butcher 
Lumber  Co.,  5  S.  D.  57,  '58  X.  W.  ^,  23  L.  R.  A.  490, 
49  Am.  St  859. 

It  is  proper  to  add  that  the  executor  has  complied  with 
the  requirements  of  the  law.  If,  in  the  opinion  of  the 
trial  court,  the  surety  company  was  not  authorized  to  act, 
appellant  could  have  asked  for  no  more  than  a  new  bond ; 
but  the  bond  was  valid,  and  the  court  did  not  err  in  its 
ruling  upon  the  demurrer.     Judgment  affirmed. 


Pennsylvania  Company  v.  Dickson. 

(No.  4,406.    Filed  May  26,  1903.    Motion  to  modify  opinion  oyer- 

ruled  October  IS,  1903.  ] 

Garbikbs. — Shipment  of  Stock. — Delay, — Damages. — Railroads. — Ayer- 
ments  in  a  complaint  against  a  carrier  for  damages  for  failing 
to  deliver  cattle  shipped  in  time  for  a  certain  market,  that  the 
carrier  knew  and  understood  that  the  cattle  were  shipped  for  a 
certain  market,  and  knew  the  time  of  the  opening  of  the  market 
and  the  manner  of  preparing  cattle  for  sale  thereat,  and  that  if 
the  cattle  had  been  shipped  with  reasonable  disx^atch  they  could 
haye  been  delivered  in  time  for  such  market,  render  the  complaint 
goody  although  the  bill  of  lading  expressly  stipulates  that  the 
carrier  did  not  contract  to  ship  the  cattle  by  any  particular  train 
or  deliver  them  for  any  particular  market,  pp.  452-456. 

Saxx. — Shipment  of  Stock. — Contract. — Connecting  Lines. — RaUroads. — 
An  instmction  in  the  trial  of  an  action  against  a  railroad  com- 
pany for  damages  to  cattle  caused  by  delay  in  shipment,  that  the 
connecting  carrier  was  the  agent  of  the  initial  carrier  in  forward- 
ing the  stock,  and  that  the  initial  carrier  was  liable  for  its  acts, 
including  delays,  was  erroneous,  where  the  contract  of  shipment 
stated  that  the  stock  was  received  for  transportation  from  place 
of  delivery  "to  destination,  if  on  the  said  carrier's  line  of  rail- 
road, othffwise  to  the  place  where  said  live  stock  is  to  be  received 
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by  the  connecting  carriers  for  transportation  to  or  toward  des- 
tination, and  that  the  same  has  been  leceired  by  said  carrier  for 
itself  and  on  behalf  of  connecting  carriers  for  transportation," 
and  the  evidence  showed  that  the  initial  carrier  did  not  own  or 
operate  a  line  of  road  to  the  place  of  destination,  but  delirered 
the  stock  to  a  connecting  carrier  on  whose  line  the  delay  occurred. 
pp.  456-459. 

From  Morgan  Circuit  Court ;  3L  IT.  Parks^  Judge. 

Action  by  Katharine  Dickson  against  tlie  Pennsyl- 
vania Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

S.  0.  PickenSj  for  appellant. 

C.  G.  Renner  and  J.  C.  McXutt^  for  appellee. 

Wiley,  J. — Appellee  was  plaintiff  below,  and  sued  ap- 
pellant to  recover  damages  for  the  alleged  negligent  fail- 
ure to  cany  and  deliver  at  the  Union  Stock- Yards,  in  Chi- 
cago, five  ear  loads  of  cattle  in  time  for  a  particular  market 
on  a  specified  day. 

The  complaint  was  in  two  paragraphs.  The  first  is 
based  upon  a  written  contract  for  the  shipment  of  four 
car  h.ads  of  cattle  from  Mooresville,  Indiana,  and  the  sec- 
ond is  based  upon  a  contract  for  the  shipment  of  one  car 
load  of  cattle  from  ilartinsville,  Indiana.  Both  of  these 
contracts  are  made  exhibits.  The  first  may  be  designated 
as  a  'Hive  stock  contract"  and  the  second  as  a  *T)ill  of 
lading."  The  negligence  complained  of  was  the  failure 
to  ship  and  deliver  tlie  stock  in  time  for  the  market  of 
December  28,  1898;  the  appellant  having  received  the 
stock  on  the  27th.  The  "live  stock  contract"  contains  the 
following  stipulations:  That  "the  said  shipper  has  de- 
livered to  the  said  carrier  live  stock  of  the  kind  and  num- 
ber, and  consigned  and  destined  by  said  shipper  as  fol- 
lows :  Seventy-eight  cattle,  four  cars  cattle  AT.  Dickson  & 
Co.,  Cr.  J.  C.  Bohart  Com.  Co.,  Union  Stock-Yards,  Chi- 
cago, niinois,  for  transportation  from  Mooresville,  Indi- 
ana, to  destination,  if  on  the  said  carrier's  line  of  railroad, 


MAY  TERM,  1903— Vol.  31,  "      453 

PennsylTania  Go.  v.  Dickson. 

• 

otherwise  to  the  place  where  said  live  stock  is  to  be  re- 
ceived by  the  connecting  carriers  for  transportation  to  or 
toward  destination;  *  *  *  that  said  shipper,  or  the 
consignee,  is  to  pay  freight  thereon  to  the  said  carrier  at 
the  rate  of  eleven  cents  per  100  pounds,  which  is  the  lower 
published  tariff  rate  based  upon  the  express  condition 
*  *  *  that  in  the  event  of  any  injury,  delay,  or  de- 
tention of  said  live  stock,  caused  by  the  negligence  of  said 
carrier,  or  its  employes,  or  its  connecting  carriers,  or  their 
employes,  or  otherwise,  the  said  shipper  agrees  to  accept 
as  full  compensation  for  all  loss  or  damage  sustained 
thereby  the  amount  actually  expended  by  said  shipper,  in 
the  purchase  of  food  and  water  for  the  said  stock,  while 
so  detained/'  The  bill  of  lading,  which  is  the  exhibit  to 
the  second  paragraph,  shows  the  receipt  of  one  car  load 
of  cattle,  "which  said  company  agrees  to  carry  to  the  said 
destination,  if  on  its  road,  otherwise  to  deliver  to  another 
carrier  on  the  route  to  said  destination."  Subdivision  two 
of  the  bill  of  lading  is  as  follows :  "No  carrier  is  bound 
to  carry  said  property  by  any  particular  train  or  vessel, 
or  in  time  for  any  particular  market,  or  otherwise  than 
with  as  reasonable  dispatch  as  its  general  business  will 
permit.  Every  carrier  shall  have  the  right,  in  case  of 
necessity,  to  forward  said  property  by  any  railroad  or 
route  between  the  point  of  shipment  and  the  point  to  which 
the  rate  is  given.'*  It  is  also  provided  in  subdivision  three, 
that  "no  carrier  shall  be  liable  for  loss  or  damage  not  oc- 
curring on  its  own  road  or  its  portion  of  the  through  route, 
nor  after  said  property  is  ready  for  delivery  to  the  next 
carrier  or  to  consignee." 

The  record  shows  that  Martinsville  and  Mooresville  are 
situate  on  the  Indianapolis  &  Yincennes  Railroad,  which 
is  operated  by  appellant,  and  that  it  terminates  at  the  Pan- 
handle yards  at  Indianapolis.  It  is  also  shown  that  the 
appellant  did  not  own  or  operate  a  line  of  road  from  In- 
dianapolis  to  Chicago,    and   that   freight   shipped   from 
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rails;  two  of  the  wheels  of  my  car  were  outside  the  rails, 
one  front  wheel  and  one  hind  wheel.  I  was  thrown  in 
front  of  the  car." 

The  evidence  further  shows  that  those  operating  the  sec- 
ond car  knew  the  condition  of  the  brake  thereon ;  that  they 
stopped  the  car  by  reversing  the  handles.  No  attempt  was 
•made  to  use  the  brake  in  order  to  avoid  the  collision.  The 
foreman  in  charge  of  the  second  car,  testifying  for  appel- 
lant, said  that  the  brake  was  in  fair  condition,  and  that 
he  could  have  stopped  the  car,  at  the  rate  it  was  running, 
within  ten  feet.  Other  evidence  tends  to  show  that  the 
brake  was  not  in  good  repair,  and  that  the  car  could  not 
be  stopped  by  its  use. 

The  paragraphs  of  complaint  upon  which  the  cause  was 
tried  contained  two  specific  charges  of  negligence:  (1) 
"And  that  the  appellant  had  carelessly  and  negligently 
failed  to  equip  said  hand-car  so  following  the  one  upon 
which  the  appellee  was  riding  with  proper  and  sufficient 
brakes  to  regulate  and  control  its  speed,  and  had  permitted 
the  brake  on  said  car  which  was  following  the  one  on  which 
the  appellee  was  riding  to  become  worn  and  out  of  repair, 
so  that  it  would  and  could  not  regulate  the  movement  of 
the  car.  And  that  at  a  certain  place  on  the  road  where 
the  descent  was  steep,  that  the  car  following  the  one  on 
which  the  appellee  was  riding  became  unmanageable  and 
uncontrollable,  on  account  of  the  unsafe,  insufficient,  worn- 
out,  and  defective  brake,  and  that  it  ran  against  the  one 
on  which  appellee  was  riding  with  such  force  that  the 
car  was  derailed,  and  thus  he  received  his  injuries."  (2) 
That  appellee's  hand-<5ar  was  defective  by  reason  of  a  bent 
axle.  The  jury  in  answer  to  interrogatories  found  the 
non-existence  of  the  last  alleged  defect.  The  finding  is  in 
accord  with  the  evidence,  and  this  specification  of  negli- 
gence does  not,  in  view  thereof,  require  further  consid- 
eration. The  effect  of  the  general  verdict  is  to  find  that 
the  defective  brake  was  the  proximate  cause  of  the  injury 
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complained  of  as  alleged.  The  interrogatories  are  an- 
swered to  that  effect. 

Before  taking  up  the  merits  of  the  respective  conten- 
tions, appellee's  point  that  the  evidence  is  not  in  the  rec- 
ord is  entitled  to  consideration.  The  bill  containing  the 
evidence  was  signed,  as  appears  upon  its  face,  on  April 
28,  1902.  It  was  filed,  as  is  shown  by  an  order-book  en- 
try, on  the  following  day — April  29.  It  does,  therefore, 
sufficiently  appear  that  the  bill  was  filed  after  being  signed 
by  the  trial  judge.    Oster  v.  Broe,  161  Ind.  . 

The  "gangs''  of  men  upon  the  two  hand-cars  were  in 
the  employment  of  the  same  master,  in  the  same  work. 
The  day's  labor  was  ended,  and  they,  with  the  section  fore- 
man, were  going  home.  They  were,  within  all  the  au- 
thorities, fellow  servants.  Capper  v,  Louisville,  etc.,  B. 
Co.,  103  Ind.  305;  Peirce  v.  Oliver,  18  Ind.  App.  87; 
Hodges  v.  Standard  Wheel  Co.,  152  Ind.  680;  Justice 
V.  Pennsylvania  Co.,  130  Ind.  321.  In  order  to  fix  lia- 
bility upon  appellant,  it  devolved  upon  appellee  to  estab- 
lish the  truth  of  that  averment  contained  in  his  complaint 
to  the  effect  that  its  negligence,  as  specified,  caused  the 
injury  complained  of;  in  other  words,  that  the  defective 
brake  was  its  proximate  cause.  This  was  a  question  of 
fact.    Chicago,  etc.,  B.  Co.  v.  Martin,  ante,  308. 

There  is  no  room  for  other  inference  than  that  those 
operating  the  second  car  caused  the  collision,  and  the  re- 
sulting injury  to  plaintiff,  by  the  reckless  manner  in  which 
the  same  was  run.  They  knew  the  condition  of  the  brake. 
In  the  absence  of  the  testimony  to  the  effect  that  it  was 
said,  when  the  stop  before  referred  to  was  made,  that  the 
brake  was  not  good,  it  is  apparent  that  those  using  a  hand- 
car not  only  can  see  and  know  the  condition  of  its  brakes, 
but  would  find  it  difficult  to  avoid  knowing  it.  Taking 
the  car  as  it  was,  it  became  their  duty  so  to  manage  it  as 
not  to  inflict  injury  upon  others.  Their  recklessness  in 
running  at  the  rate  of  speed  and  in  such  proximity  to 
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rails;  two  of  the  wheels  of  my  car  were  outside  the  rails, 
one  front  wheel  and  one  hind  wheel.  I  was  thrown  in 
front  of  the  car.'' 

The  evidence  further  shows  that  those  operating  the  sec- 
ond car  knew  the  condition  of  the  brake  thereon ;  that  they 
stopped  the  car  by  reversing  the  handles.  No  attempt  was 
•made  to  use  the  brake  in  order  to  avoid  the  collision.  The 
foreman  in  charge  of  the  second  car,  testifying  for  appel- 
lant, said  that  the  brake  was  in  fair  condition,  and  that 
he  could  have  stopped  the  car,  at  the  rate  it  was  running, 
within  ten  feet.  Other  evidence  tends  to  show  that  the 
brake  was  not  in  good  repair,  and  that  the  car  could  not 
be  stopped  by  its  use. 

The  paragraphs  of  complaint  upon  which  the  cause  was 
tried  contained  two  specific  charges  of  negligence:  (1) 
"And  that  the  appellant  had  carelessly  and  negligently 
failed  to  equip  said  hand-car  so  following  the  one  upon 
which  the  appellee  was  riding  with  proper  and  sufficient 
brakes  to  regulate  and  control  its  speed,  and  had  permitted 
the  brake  on  said  car  which  was  following  the  one  on  which 
the  appellee  was  riding  to  become  worn  and  out  of  repair, 
so  that  it  would  and  could  not  regulate  the  movement  of 
the  car.  And  that  at  a  certain  place  on  the  road  where 
the  descent  was  steep,  that  the  car  following  the  one  on 
which  the  appellee  was  riding  became  unmanageable  and 
uncontrollable,  on  account  of  the  unsafe,  insufficient,  worn- 
out,  and  defective  brake,  and  that  it  ran  against  the  one 
on  which  appellee  was  riding  with  such  force  that  the 
car  was  derailed,  and  thus  he  received  his  injuries."  (2) 
That  appellee's  hand-<5ar  was  defective  by  reason  of  a  bent 
axle.  The  jury  in  answer  to  interrogatories  found  the 
non-existence  of  the  last  alleged  defect.  The  finding  is  in 
accord  with  the  evidence,  and  this  specification  of  negli- 
gence does  not,  in  view  thereof,  require  further  consid- 
eration. The  eflFect  of  the  general  verdict  is  to  find  that 
the  defective  brake  was  the  proximate  cause  of  the  injury 
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complained  of  as  alleged.  The  interrogatories  are  an- 
swered to  that  eflFect. 

Before  taking  up  the  merits  of  the  respective  conten- 
tions, appellee's  point  that  the  evidence  is  not  in  the  rec- 
ord is  entitled  to  consideration.  The  bill  containing  the 
evidence  was  signed,  as  appears  upon  its  face,  on  April 
28,  1902.  It  was  filed,  as  is  shown  by  an  order-book  en- 
try, on  the  following  day — April  29.  It  does,  therefore, 
sufficiently  appear  that  the  bill  was  filed  after  being  signed 
by  the  trial  judge.    Oster  v.  Broe,  161  Ind. . 

The  "gangs"  of  men  upon  the  two  hand-cars  were  in 
the  employment  of  the  same  master,  in  the  same  work. 
The  day's  labor  was  ended,  and  they,  with  the  section  fore- 
man, were  going  home.  They  were,  within  all  the  au- 
thorities, fellow  servants.  Capper  v.  Louisville,  etc.,  B. 
Co.,  103  Ind.  305;  Peirce  v.  Oliver,  18  Ind.  App.  87; 
Hodges  v.  Standard  Wheel  Co.,  152  Ind.  680;  Justice 
V.  Pennsylvania  Co.,  130  Ind.  321.  In  order  to  fix  lia- 
bility upon  appellant,  it  devolved  upon  appellee  to  estab- 
lish the  truth  of  that  averment  contained  in  his  complaint 
to  the  eflFect  that  its  negligence,  as  specified,  caused  the 
injury  complained  of;  in  other  words,  that  the  defective 
brake  was  its  proximate  cause.  This  was  a  question  of 
fact.    Chicago,  etc,  B.  Co.  v.  Martin,  ante,  308. 

There  is  no  room  for  other  inference  than  that  those 
operating  the  second  car  caused  the  collision,  and  the  re- 
sulting injury  to  plaintiflF,  by  the  reckless  manner  in  which 
the  same  was  run.  They  knew  the  condition  of  the  brake. 
In  the  absence  of  the  testimony  to  the  effect  that  it  was 
said,  when  the  stop  before  referred  to  was  made,  that  the 
brake  was  not  good,  it  is  apparent  that  those  using  a  hand- 
car not  only  can  see  and  know  the  condition  of  its  brakes, 
but  would  find  it  difficult  to  avoid  knowing  it.  Taking 
the  car  as  it  was,  it  became  their  duty  so  to  manage  it  as 
not  to  inflict  injury  upon  others.  Their  recklessness  in 
running  at  the  rate  of  speed  and  in  such  proximity  to 
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rails;  two  of  the  wheels  of  my  car  were  outside  the  rails, 
one  front  wheel  and  one  hind  wheel.  I  was  thrown  in 
front  of  the  car." 

The  evidence  further  shows  that  those  operating  the  sec- 
ond car  knew  the  condition  of  the  brake  thereon ;  that  they 
stopped  the  car  by  reversing  the  handles.  No  attempt  was 
•made  to  use  the  brake  in  order  to  avoid  the  collision.  The 
foreman  in  charge  of  the  second  car,  testifying  for  appel- 
lant, said  that  the  brake  was  in  fair  condition,  and  that 
he  could  have  stopped  the  car,  at  the  rate  it  was  running, 
within  ten  feet.  Other  evidence  tends  to  show  that  the 
brake  was  not  in  good  repair,  and  that  the  car  could  not 
be  stopped  by  its  use. 

The  paragraphs  of  complaint  upon  which  the  cause  was 
tried  contained  two  specific  charges  of  negligence:  (1) 
"And  that  the  appellant  had  carelessly  and  negligently 
failed  to  equip  said  hand-car  so  following  the  one  upon 
which  the  appellee  was  riding  with  proper  and  sufficient 
brakes  to  regulate  and  control  its  speed,  and  had  permitted 
the  brake  on  said  car  which  was  following  the  one  on  which 
the  appellee  was  riding  to  become  worn  and  out  of  repair, 
so  that  it  would  and  could  not  regulate  the  movement  of 
the  car.  And  that  at  a  certain  place  on  the  road  where 
the  descent  was  steep,  that  the  car  following  the  one  on 
which  the  appellee  was  riding  became  unmanageable  and 
uncontrollable,  on  account  of  the  unsafe,  insufficient,  worn- 
out,  and  defective  brake,  and  that  it  ran  against  the  one 
on  which  appellee  was  riding  with  such  force  that  the 
car  was  derailed,  and  thus  he  received  his  injuries."  (2) 
That  appellee's  hand-car  was  defective  by  reason  of  a  bent 
axle.  The  jury  in  answer  to  interrogatories  found  the 
non-existence  of  the  last  alleged  defect.  The  finding  is  in 
accord  with  the  evidence,  and  this  specification  of  negli- 
gence does  not^  in  view  thereof,  require  further  consid- 
eration. The  effect  of  the  general  verdict  is  to  find  that 
the  defective  brake  was  the  proximate  cause  of  the  injury 
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complained  of  as  alleged.  The  interrogatories  are  an- 
swered to  that  effect. 

Before  taking  up  the  merits  of  the  respective  conten- 
tions, appellee's  point  that  the  evidence  is  not  in  the  rec- 
ord 18  entitled  to  consideration.  The  bill  containing  the 
evidence  was  signed,  as  appears  upon  its  face,  on  April 
28,  1902.  It  was  filed,  as  is  shown  by  an  order-book  en- 
try, on  the  following  day — ^April  29.  It  does,  therefore, 
Bnfficiently  appear  that  the  bill  was  filed  after  being  signed 
by  the  trial  judge.    Oster  v.  Broe,  161  Ind.  . 

The  "gangs"  of  men  upon  the  two  hand-cars  were  in 
the  employment  of  the  same  master,  in  the  same  work. 
The  day's  labor  was  ended,  and  they,  with  the  section  fore- 
man, were  going  home.  They  were,  within  all  the  au- 
thorities, fellow  servants.  Capper  v.  Louisville,  etc,  R. 
Co.,  103  Ind.  305;  Peirce  v.  Oliver,  18  Ind.  App.  87; 
Hodges  v.  Standard  Wheel  Co.,  152  Ind.  680;  Justice 
Y.  Pennsylvania  Co.,  130  Ind.  321.  In  order  to  fix  lia- 
bility upon  appellant,  it  devolved  upon  appellee  to  estab- 
lish the  truth  of  that  averment  contained  in  his  complaint 
to  the  effect  that  its  negligence,  as  specified,  caused  the 
injury  complained  of;  in  other  words,  that  the  defective 
brake  was  its  proximate  cause.  This  was  a  question  of 
fact.    Chicago,  etc.,  R.  Co.  v.  Martin,  ante,  308. 

There  is  no  room  for  other  inference  than  that  those 
operating  the  second  car  caused  the  collision,  and  the  re- 
sulting injury  to  plaintiff,  by  the  reckless  manner  in  which 
the  same  was  run.  They  knew  the  condition  of  the  brake. 
In  the  absence  of  the  testimony  to  the  effect  that  it  was 
said,  when  the  stop  before  referred  to  was  made,  that  the 
brake  was  not  good,  it  is  apparent  that  those  using  a  hand- 
car not  only  can  see  and  know  the  condition  of  its  brakes, 
but  would  find  it  difficult  to  avoid  knowing  it.  Taking 
the  car  as  it  was,  it  became  their  duty  so  to  manage  it  as 
not  to  inflict  injury  upon  others.  Their  recklessness  in 
running  at  the  rate  of  speed  and  in  such  proximity  to 
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Indiana  Manufacturing  Co.  t;.  Wells,  by 

Next  Friend. 

{No.  4,462.    Filed  October  13,  1903.  ] 

Mabtbr  AJn)  Servant. — Penonalt  Injuries. — Action  hy  Minor, — Com- 
plaint.—-la,  an  action  for  personal  injuries  sustained  by  plaintifT 
while  operating  certain  machinery  of  defendant,  ayerments  that 
plaintiff  "was  fifteen  years  old,  inexperienced  in  mechanical 
labor,  and  incapable  and  incompetent  to  judge  of  tlie  danger  in- 
cident to  the  operation  of  such  machinery,"  do  not  supply  the 
place  of  an  averment  of  negligent  failure  to  instruct  plaintiff  in 
the  use  of  the  machinery,   pp.  460,  461. 

Same. — Factory  Ad. — Failure  to  Quard  Machinery. — Negligence. — ^Under 
$9  of  the  factory  act  of  1899  (Acts  1899,  p.  231),  an  averment  that 
defendant  failed  to  guard  properly  his  machinery  is  a  sufficient 
charge  of  negligence,    p.  462. 

Saxr.— Factory  Act.^FaUure  to  Provide  Belt-shifters.— Tinder  the  fac- 
tory act  of  1899,  the  mere  failure  to  provide  belt-shifters  does  not 
create  a  liability,  the  liability  for  such  failure  arises  when  the  in- 
spector's order  to  furnish  them  has  not  been  complied  with.  p.  469. 

Same. — Failure  of  Master  to  Guard  Machinery. — Common  Law  Liability. 
— ^In  an  action  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligent  failure  of  the  master  to  guard  dangerous  ma- 
chinery and  to  provide  belt-shifters,  a  complaint  which  fails  to 
allege  plaintiff's  want  of  knowledge  of  the  condition  of  the  ma- 
chinery and  the  dangers  resulting  therefrom  does  not  state  a 
cause  of  action  under  the  common  law.  p.  46S. 

From  Miami  Circuit  Court ;  J.  T.  Cox,  Judge. 

Action  by  Carl  H.  Wells,  by  next  friend,  against  the 
Indiana  Manufacturing  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed, 

J.  C.  Blacklidgej  C.  G.  Shirley,  Conrad  Wolf  and  N.  N. 
Antriniy  for  appellant. 
John  Stapleton  and  F.  2).  Buttery  for  appellee. 

Robinson,  C.  J. — Appellee  recovered  a  -judgment  for 
a  personal  injury  received  while  operating  a  machine  in 
appellant's  factory.  He  avers  in  his  complaint  that  he 
is  fifteen  years  of  age,  inexperienced  in  mechanical  labor 
and  the  construction  and  operation  of  machinery,  and  in- 
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competent  to  judge  of  the  danger  incident  thereto,  which 
appellant  knew;  that  he  was  put  to  work  at  a  machine 
oontaining  two  sets  of  sharp  steel  knives  or  hits  which 
were  attached  to  sliafting  with  belt  and  pulley  attachment, 
and  which  were  made  to  revolve  with  great  force  and  ra- 
pidity by  steam,  over  which  appellee  had  no  control;  that 
by  reason  of  its  construction  and  gearing  the  machine  was 
of  a  dangerous  character  when  in  operation;  that  a  part 
of  the  duty  required  of  him  by  appellant  was  frequently 
to  oil  certain  parts  of  the  machine;  that  appellant  had 
Diligently  and  carelessly  constructed  and  placed  the  ma- 
chine in  such  position  that,  in  order  to  oil  it,  appellee 
was  compelled  to  and  did  reach  over  the  revolving  knives 
across  to  the  opposite  side  and  under  the  platform  while 
the  machine  was  running;  and  that  appellant  had  "neg- 
ligently, wrongfully,  and  unlawfully  failed  and  neglected 
to  furnish  and  supply  or  cause  to  be  furnished  and  sup- 
plied, in  connection  with  said  machine,  belt-shifters  or 
other  mechanical  contrivances  for  the  purpose  of  throw- 
ing on  or  oflF  the  belts  or  pulleys,  and  thereby  stopping 
the  movement  and  action  of  said  knives,  chisels,  and  bits 
of  said  machine,  and  properly  to  saf^uard,  or  to  place 
any  safeguards  whatever  about  said  knives,  chisels,  and 
bits ;"  that  while  working  with  the  machine,  and  attempt- 
ing to  oil  the  same,  as  above  stated,  his  hand  came  in 
contact  with  the  knives,  whereby  he  was  injured. 

The  pleading  contains  no  charge  of  negligence  in  fail- 
ing to  instruct  appellee  how  to  operate  the  machine  and 
avoid  danger.  The  averments  that  appellee  was  fifteen 
years  old,  inexperienced  in  mechanical  labor,  and  incapa- 
ble and  incompetent  to  judge  of  the  danger  incident  to  the 
operation  of  such  machinery,  do  not  supply  the  place  of 
an  averment  of  negligent  failure  to  instruct  appellee  in 
the  use  of  the  machinery.  The  presumption  that  appel- 
lant did  its  duty,  and  did  instruct  him,  is  of  equal  weight 
with  the  presui^ption  that  it  did  not  instruct  him.    From 
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the  facts  averred  the  inference  does  not  necessarily  follow 
that  appellant  negligently  failed  to  instruct  appellee.  The 
pleading  does  not  present  any  issue  of  negligence  because 
of  failure  of  appellant  to  instruct  appellee  in  the  use  of  the 
machinery. 

The  complaint  charges  as  acts  of  negligence,  failure  to 
provide  belt-shifters  for  dangerous  machinery,  and  fail- 
ure properly  to  guard  the  machinery.  The  action  seems 
to  be  founded  upon  §9  of  the  factory  act  in  force 
April  27,  1899  (Acts  1899,  p.  231,  §7087i  Bums  1901). 
That  act  makes  it  the  duty  of  the  owner  of  a  manufactur- 
ing establishment  "to  furnish  and  supply,  or  cause  to  be 
furnished  and  supplied  therein,  in  the  discretion  of  the 
chief  inspector,  where  machinery  is  used,  belt-shifters  or 
other  safe  mechanical  contrivances  for  the  purpose  of 
throwing  on  or  off  belts  or  pulleys ;  and  whenever  possible, 
machinery  therein  shall  be  provided  with  loose  pulleys ;  all 
vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting, 
set  screws  and  machinery  of  every  description  therein  shall 
be  properly  guarded.'*  This  statute  characterizes  certain 
machinery  as  dangerous,  and  requires  of  the  employer  a 
certain  specific  duty.  The  failure  to  perform  that  duty  is 
negligence.  The  averment  that  appellant  failed  properly 
to  guard  the  machinery  charges  the  omission  of  a  statutory 
duty,  and  is,  under  the  statute,  a  sufficient  ckarge  of  neg- 
ligence. Buehner  Chair  Co,  v.  Feulner,  28  Ind.  App.  479 ; 
Monteith  v.  Kohomo,  etc.,  Co,,  159  Ind.  149,  58  L.  E.  A. 
944. 

The  statute  provides  that  certain  machinery  shall  be 
properly  guarded.  It  does  not  provide  absolutely  that  belt- 
shifters  shall  be  supplied,  but  that  they  shall  be  supplied 
"in  the  discretion  of  the  chief  inspector."  There  is  no  au- 
thority for  saying  that  these  words  of  the  statute  are  mean- 
ingless, and  may  be  ignored  in  its  construction.  The  mere 
failure  to  provide  belt-shifters  does  not  create  a  statutory 
liability,  but  liability  under  the  statute  arises  when  the  in- 
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specter's  order  to  furnish  them  has  not  been  complied  with- 
KnisUy  v.  PraU,  148  X.  Y.  372,  42  N.  E.  986,  32  L.  R 
A.  367.  The  doctrine  in  this  case  was  in  part  disapproved 
in  Monteiih  v.  Kokomo,  etc.,  Co.,  supra,  but  not  upon  the 
above  point 

Nor  does  the  complaint,  in  the  above  particulars,  show  a 
common  law  liability.  In  pleading  the  statutory  liability 
it  would  not  be  necessary  to  aver  that  appellee  had  no  knowl- 
edge of  the  unguarded  condition  of  the  machinery  and  of 
the  absence  of  a  belt-shifter  and  the  dangers  resulting  there- 
from. An  averment  of  failure  to  perform  the  statutory 
duty  is  sufficient.  Monteith  v.  Kokomo,  etc.,  Co.,  supra. 
But  in  pleading  the  employer's  neglect  of  a  common 
law  duty  such  averments  are  necessary.  If  the  machinery 
was  not  properly  guarded,  and  there  was  no  belt-shifter, 
and  it  was  dangerous  to  operate  the  machine  in  that  con- 
dition, and  appellee  knew  these  facts,  he  assumed  the  risk. 
To  show  a  liability  at  common  law,  want  of  knowledge 
must  be  averred  and  proved.  The  trial  court,  in  the  in- 
structions to  the  jury,  proceeded  upon  the  theory  that  the 
pleadings  stated  a  cause  of  action  under  the  statute  and  at 
common  law,  but  did  not  keep  in  view  the  distinction  be- 
tween neglect  of  a  common  law  duty  and  the  neglect  of  a 
specific  statutory  duty.  The  instructions  as  to  the  common 
law  liability  say  nothing  as  to  appellee's  knowledge  con- 
cerning these  omissions  and  the  dangers  resulting  there- 

frOHL 

The  motion  for  a  new  trial  should  have  been  sustained. 
Judgment  reversed 
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Ft.  Wayne  Teaction  Company  v.  Morvilius. 

[No.  4,602.    Filed  October  13,  1008.] 

Oarriers. — Street  Railroads. — Injury  to  Passenger  while  Alighting  from 
Car. — The  strict  obligation  of  the  carrier  of  passengers  con- 
tinues not  merely  while  the  passenger  is  being  received  and  being 
carried,  bnt  also  while  he  is  leaving  or  alighting  from  the  carriage 
or  car;  and  an  electric  railway  company  operating  its  cars  on 
tracks  in  a  city  over  a  street  in  which  excavations  were  made  by 
the  city  adjacent  to  the  tracks  is  liable  for  injuries  received  by 
a  passenger  in  getting  off  a  car  stopped  to  let  off  passengers  op- 
X>osite  such  excavation,  where  no  notice  or  warning  was  given  the 
passenger  of  the  excavation. 

From  Adams  Circuit  Court ;  B.  K.  Erwin^  Judge. 

Action  by  Frank  Morvilius  against  the  Ft.  Wayne 
Traction  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  M.  Barrett  and  8.  L.  Morris^  for  appellant. 
Henry  Coleticky  for  appellee. 

Black,  J. — The  appellee  recovered  judgment  against 
the  appellant  for  damages  for  a  personal  injury. 

The  complaint  showed  at  length  and  with  particularity 
that  the  appellee  was  a  passenger  on  the  car  of  the  appel- 
lant, which  was  propelled  by  electricity  westward  on  Main 
street,  and  had  paid  his  fare,  and  had  received  from  the 
conductor  a  transfer  ticket  entitling  him  to  be  carried  on 
another  car  on  Calhoun  street  northward  from  its  inter- 
section with  Main  street,  between  9  and  10  o'clock  at  night. 
The  car  stopped  on  Main  street,  on  the  east  line  of  Calhoun 
street,  and  the  appellee  descended  for  the  purpose  of  taking 
the  other  car,  then  waiting  for  passengers  so  transferred. 
Main  street,  at  that  place  between  the  car  track  thereon 
and  the  curb  of  the  sidewalk,  upon  each  side  of  the  street, 
had  been  dug  down  and  excavated  more  than  eighteen 
inches,  leaving  the  foundation  or  bed  of  the  street  at  that 
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place  three  feet  below  the  nearest  step  of  tlie  car.  The  ap- 
pellee had  not  been  in  that  part  of  the  city  for  many 
months,  and  did  not  know  of  such  condition  of  the  street. 
The  night  was  dark,  and  the  shadow  of  the  car  from  the 
lights  on  Calhoun  street  covered  the  excavation  at  tlie 
place  of  the  steps.  The  appellee  left  his  seat  and 
went  to  the  car  step  to  leave  the  car.  He  placed  his 
left  foot  on  the  lowest  step,  and  reached  with  his  right  foot 
for  the  ground,  apd  discovered  that  he  could  only  reach  it 
with  his  toe;  and  having  tlie  whole  of  his  weight  placed 
upon  his  left  foot,  he  could  not  remove  it  in  order  to  jump, 
when  by  reason  of  such  condition  his  body  became  over- 
balanced, and  he  fell  to  the  ground  from  the  step,  upon  his 
face  and  right  hand,  striking  the  ground  violently,  and  then 
rolled  on  his  back,  when,  upon  attempting  to  arise,  he  found 
that  his  right  hand  and  arm  were  useless  and  helpless  by 
reason  of  the  fall.  It  was  alleged  that  the  appellant  knew, 
or  ought  to  have  known,  that  the  street  had  been  so  ex- 
cavated at  the  point  where  it  stopped  its  car  for  its  passen- 
gers to  alight,  but  that  the  appellant  knowing  of  such  dan- 
gerous condition  of  the  street  at  that  point,  and  knowing, 
as  it  did,  that  it  was  dangerous  for  passengers  to  alight  from 
the  car  at  that  point,  carelessly  and  negligently  stopped  at 
that  point  for  its  passengers  to  leave  the  car,  knowing  of 
the  danger  as  aforesaid,  and  carelessly  and  negligently  did 
so  without  providing  any  light  or  other  warning  to  its  pas- 
sengers, and  that  its  conductor  and  those  operating  its  car 
negligently  and  carelessly  omitted  and  failed  to  warn  the 
appellee  or  any  of  its  other  passengers  on  that  car  of  such 
dangerous  condition  of  the  street  at  that  point  to  those  at- 
tempting to  leave  the  car  there.  The  complaint  contained 
other  averments  relating  to  the  appellee's  injury,  and  con- 
cerning the  amount  of  damages. 

Counsel  for  appellant  have  discussed  the  complaint  and 
the  evidence,  and  an  instruction  which  the  court  refused  to 
Vol.  81—80 
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give  to  the  jury.  The  substance  of  the  whole  discussion  is 
thus  stated  in  the  appellant's  brief:  "The  record  in  this 
case  presents  clearly  and  cleanly  for  decision  this  question : 
Where  an  electric  railway  [company]  operates  its  cars  on 
tracks  in  a  city,  and  excavations  are  made  by  the  city  on 
parts  of  the  street  adjacent  to  such  track,  is  it  the  duty  of 
the  servants  of  the  railway  to  notify  passengers  alighting 
from  the  cars  of  such  excavation,  when  the  cars  are  stopped 
to  let  off  passengers  immediately  opposite  such  excavation  ? 
We  insist  not."  The  case  to  which  counsel  have  called  our 
attention,  in  which  the  person  complaining  of  the  common 
carrier  of  passengers  was  injured  by  reason  of  the  defective- 
ness of  the  street  after  having  alighted  from  the  conveyance, 
and  while  proceeding  along  or  across  the  street,  and  where, 
therefore,  the  relation  of  carrier  and  passenger  had  wholly, 
terminated,  is  not  in  point  in  the  case  at  bar.  The  strict 
obligation  of  the  carrier  of  passengers  continues  not  merely 
while  the  passenger  is  being  received  and  being  carried, 
but  also  while  he  is  leaving  or  alighting  from  the  carriage 
or  car  under  such  circumstances  that  it  may  properly  be 
said  of  him  that  he  is  being  so  discharged  or  so  landed  by 
the  carrier.  The  relation  of  carrier  and  passenger  had  not 
ceased  when  the  appellee  received  his  injury  under  the  cir- 
cumstances detailed  in  the  complaint 

The  action  does  not  proceed  upon  the  theory  of  responsi- 
bility of  the  appellant  for  the  excavated  and  dangerous 
condition  of  the  street.  The  plaintiff  does  not  rely  upon 
the  theory  of  the  actionable  wrong  of  a  person  or  corpora- 
tion in  producing  or  maintaining  such  a  condition  of  the 
street,  resulting  in  injury  as  stated  in  the  complaint;  but 
the  case  proceeds  upon  the  theory  of  the  responsibility  of  the 
carrier  for  discharging  its  passengers  at  such  a  dangerous 
place,  of  whose  dangerous  character  it  knew  or  was  bound 
to  take  notice,  without  properly  guarding  him  from  injuiy, 
or  warning  him  of  the  danger  of  which  he  was  ignorant, 
and  concerning  which,  under  the  circumstances,  he  was  not 
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bound  to  take  notice.  The  suggestion  of  the  appellant  con- 
cerning the  nature  of  the  action  is  palpably  erroneous.  The 
appellant,  through  its  servants  in  charge  of  the  car,  having 
knowledge  of  the  condition  which  rendered  the  alighting 
in  the  dark  from  the  car  dangerous  for  passengers  who  were 
ignorant  of  the  excavation,  owed  the  passenger  the  duty  of 
taking  reasonable  precautions  or  giving  reasonable  warning 
for  the  protection  of  the  passenger. 

Common  carriers  of  passengers,  including  street  railway 
companies,  are  bound  to  exercise  the  highest  degree  of  care 
and  skill  and  the  utmost  foresight  in  the  performance  of 
their  duty  as  carriers  in  receiving,  transporting,  and  dis- 
charging their  passengers,  and  are  responsible  for  any  in- 
jury to  a  passenger  through  neglect  of  any  reasonable  pre- 
caution for  the  prevention  of  such  injury.  Citizens  St.  R. 
Co*  V.  Twiname,  111  Ind.  587. 

Judgment  affirmed. 


Union  Traction  Company  of  Indiana  v. 

Barnett. 

[Kg.  4,233.    Filed  April  28,  1903.    Rehearing  denied  October  13, 

1903.] 

Appeal. — Amendment  of  CompUiirU  Pending  Trial. — Bevieiv, — ^An  ob- 
jection to  the  action  of  the  court  in  x>ennitting,  after  trial  was 
begim«  an  amendment  to  the  complaint,  will  not  be  reviewed  on 
appeal,  where  there  is  no  record  entry  showing  that  an  amended 
complaint  was  filed,    pp,  468,  469. 

Samb. — Service  of  Process. — Presumption. — ^In  the  absence  of  a  show- 
ing to  the  contrary,  it  will  be  presamed  on  appeal  that  the  sum- 
mona  was  serred  upon  the  defendant  named  in  the  complaint. 
y.  469. 

Trial. — General  Verdict.  —  Answers  to  Interrogatories. — Conflict. — If  the 
antagonism  between  a  general  yerdict  and  the  answers  to  inter- 
rogatories retnmed  therewith  is  not  such  as  to  be  beyond  the  pos- 
sibility of  removal  by  any  evidence  admissible  nnder  the  issnes, 
the  general  verdict  must  stand,    p.  471. 

Bamb. — General  Verdict. — Answers  to  Interrogatories. — Conflict. — Injury  to 
Pedestrian. — Street  RaUivay.—hi  an  action  by  a  pedestrian  against 
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a  street  railway  company  for  injuries  sustained  while  walking 
across  a  defective  street,  the  jury  returned  a  general  yerdict  for 
the  plaintiff,  and  answers  to  interrogatories  showing  that  the 
defendant  in  laying  its  track  had  taken  up  and  relaid  the  brick 
payement  at  the  street  crossing,  and  in  doing  so  had  not  set  the 
bricks  as  close  together  as  practicable,  nor  tamx>ed  down  the 
gravel  between  the  bricks  solidly  enough;  that  the  street  was 
lighted,  and  near  the  crossing  where  plaintiff  was  injured,  a  red 
lantern  was  burning;  that  the  plaintiff  was  familiar  with  the 
street,  and  knew  the  work  was  being  done,  and  knew  tlie  signifi- 
cance of  the  red  light;  that  she  crossed  the  street  at  the  time 
without  looking  where  she  was  walking ;  that  there  was  no  red 
light  or  danger  signal  immediately  on  the  crossing  to  warn  plain- 
tiff that  it  was  dangerous;  and  that  plaintiff  could  not  see  the 
loose  bricks  which  caused  her  to  fall.  Held,  that  the  answers  to 
interrogatories  were  not  in  irreconcilable  conflict  with  the  gen- 
eral verdict,    pp,  469-472. 

Appeal. — Exclusion  of  Evidence. — Harmless  Error. — It  is  harmless  error 
to  strike  out  proper  evidence,  where  by  answers  to  interrogatories 
the  jury  found  as  a  fact  that  which  was  sought  to  be  established 
by  the  evidence  stricken  out.    p.  412. 

Sahb. — Admission  of  Evidence.. — Notice. — Harmless  Error. — ^In  an  action 
by  a  pedestrian  against  a  street  railway  company  for  personal 
injuries  sustained  by  reason  of  the  failure  of  the  defendant  to 
restore  a  paved  crossing  to  its  former  condition,  the  admission  of 
evidence  introduced  by  plaintiff  for  the  purpose  of  showing  that 
defendant  was  notified  of  the  condition  of  the  crossing  can  not  be 
harmful,  since  it  was  the  duty  of  the  defendant  company  to 
restore  the  street  to  its  former  condition,  and  it  was  bound  to 
know  whether  it  had  done  so.    p.  472. 

From  Henry  Circuit  Court ;   W.  0.  Bamardy  Judge. 

Action  by  Josephine  Barnett  against  the  Union  Trac- 
tion Company  of  Indiana.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

J.  A.  VanOsdoly  W.  A.  Kitting er,  3f.  E.  Forkner  and 
G.  D.  ForkneVy  for  appellant. 
F.  F.  Bitter y  for  appellee. 

Robinson,  J. — Appellant  appeals  from  a  judgment  in 
appellee's  favor  for  personal  injuries. 

Objection  is  first  made  to  the  action  of  the  court  in  per- 
mitting, after  the  trial  was  begun,  an  amendment  to  the 
complaint,  which  consisted  in  inserting  in  the  complaint 
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after  the  words  "Union  Traction  Company,"  the  words  "of 
Indiana."  The  record  contains  a  single  paragraph  of  com- 
plaint. It  contains  no  amended  complaint,  nor  is  there  any 
record  entry  that  an  amended  complaint  was  filed. 

The  complaint  begins :  "Josephine  Bamett  complains  of 
the  Union  Traction  Company  of  Indiana,  and  says,"  etc.  It 
does  not!  appear  upon  whom  summons  was  served,  and,  in 
the  absence  of  some  showing  to  the  contrary,  it  is  presumed 
that  it  was  served  upon  the  defendant  named  in  the  com- 
plaint. 

On  August  15,  1900,  and  for  about  two  weeks  prior 
thereto,  appellant  was  constructing  its  road  north  and  south 
along  Pendleton  avenue,  making  an  excavation  about  six- 
teen inches  deep  and  eight  feet  wide,  and  extended  the  same 
across  State  street,  a  brick  paved  street.  State  street  was 
paved  north  in  the  avenue  to  the  inner  line  of  the  sidewalk, 
and  made  a  walkway  across  the  avenue  on  a  line  with  the 
north  sidewalk  on  State  street.  The  brick  street  and  walk- 
way were  reconstructed  by  appellant  substantially  as  they 
were,  before,  the  bricks  reset,  and  the  cracks  filled  with 
sand,  and  the  same  tamped  down,  except  that  the  bricks 
were  not  set  as  close  as  practicable,  were  laid  loosely*,  and 
the  "gravel  was  not  tamped  solid  enough."  On  the  above 
date  there  were  lights  in  a  store  building  at  the  northeast 
corner  of  this  street  crossing,  which  lighted  the  crossing 
where  appellee  was  injured,  and  also  lights  at  the  southeast 
comer,  and  a  street  lamp  burning  at  the  southwest  corner, 
which  lighted  the  crossing ;  also  a  red  lantern  lighted,  about 
two  feet  high,  and  placed  on  top  of  a  barrel  between  the 
rails  of  the  track,  and  about  a  foot  north  of  the  edge  of  the 
cross-walk ;  also  a  red  light  burning  at  the  edge  of  the  south 
cross-walk.  Appellee  lived  on  Pendleton  avenue,  about 
one-half  square  north  of  the  crossing,  and  in  front  of  her 
residence  the  avenue  had  been  excavated  for  about  two 
weeks  prior  to  the  above  date ;  that  frequently  before  that 
time  she  had  observed  the  red  signal  lights  placed  on  the 
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excavation  at  different  points,  and  had  observed  the  nature 
and  character  of  the  work,  and  had  observed  also  that  the 
brick  paving  had  been  removed  at  the  street  crossing,  and 
that  the  excavation  had  been  made  for  the  construction  of 
the  road.  About  8:30  o'clock  in  the  evening,  appellee 
walked  from  her  home  to  the  street  crossing  to  the  north 
walk  on  State  street,  and  started  directly  across  Pendleton 
avenue,  walking  in  the  usual  and  ordinary  way,  looking 
beyond  Pendleton  avenue  at  the  lights  along  State  street, 
and  westward  along  the  north  side  of  State  street.  While 
crossing  Pendleton  avenue,  appellee  did  not  look  down  and 
observe  the  character  and  condition  of  the  cross-walk  at  any 
time  after  entering  upon  the  same,  and  before  she  fell. 
There  was  nothing  to  prevent  her  from  seeing  the  red  signal 
light,  which  she  knew  indicated  danger.  She  also  knew  that 
the  presence  of  the  red  lights  meant  the  exercise  of  care 
when  traveling  in  the  vicinity  of  such  lights,  and  that  she 
was  required  to  exercise  the  faculty  of  sight  when  traveling 
in  their  vicinity ;  that  she  did  not  look  at  any  time  before 
crossing  Pendleton  avenue  to  see  whether  there  was  any 
signal  light  near  the  north  cross-walk;  that  while  crossing 
she  did  not  look  down  and  observe  where  she  was  stepping 
at  any  time  before  she  received  the  fall,  and  that  at  the  time 
she  was  possessed  of  good  eyesight;  that  at  the  time  and 
before  she  received  the  injury,  and  while  she  was  walking 
across  the  crossing,  she  did  not  look  and  observe  the  con- 
dition of  the  street  and  the  character  of  the  walk  that  she 
was  traveling  over ;  that  within  fifteen  or  twenty  minutes, 
and  again  within  an  hour,  after  receiving  the  injury,  she 
crossed  the  street  without  hindrance  and  without  accident. 
The  above  answers  to  interrogatories  show  that  for  some 
time  prior  to  the  injury  appellee  knew  the  nature  of  the 
work  that  was  being  done  in  the  street ;  that  she  had  seen 
the  red  lights  and  knew  their  significance;  thflt  one  of 
these  lights  was  at  the  time  burning  near  the  edge  of  the 
walkway  over  which  she  was  passing,  and  that  there  was 
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nothing  to  prevent  her  from  seeing  it.  There  were  lights 
also  at  three  different  comers  of  the  crossing ;  she  knew  the 
crossing  had  been  torn  up ;  there  was  nothing  to  prevent  her 
seeing  the  red  signal  light,  which  she  knew  indicated  dan- 
ger, and  which  she  also  knew  meant  the  exercise  of  care  and 
the  faculty  of  sight  when  traveling  in  the  vicinity  of  such 
a  light.  It  also  appears  that  she  proceeded  over  the  walk- 
way without  giving  heed  to  the  conditions  surrounding 
her  and  without  looking  to  see  where  she  was  walking. 

The  jury,  by  its  general  verdict,  determined  every  ques- 
tion essential  to  appellee's  right  of  recovery  in  her  favor. 
If  the  general  verdict,  with  every  reasonable  intendment 
in  its  favor,  is  to  be  overthrown  by  the  special  answers  to 
interrogatories,  it  must  appear  that  the  jury's  finding  upon 
particular  questions  of  fact  is  so  clearly  antagonistic  to  the 
general  verdict  that  the  two  can  not  coexist.  The  answers 
to  interrogatories  must  be  construed  strictly,  and  without 
favorable  intendment,  against  the  moving  party.  If  the 
answers  are  inconsistent  as  between  each  other,  or  if  the 
antagonism  between  them  and  the  general  verdict  is  not 
such  as  to  be  beyond  the  possibility  of  removal  by  any 
evidence  admissible  under  the  issues,  the  general  verdict 
must  stand.  Citizens  St.  R,  Co.  v.  Hoop,  22  Ind.  App.  78 ; 
Fitzmaurice  v.  Puierbaugh,  17  Ind.  App.  318 ;  McCoy  v. 
Kol'omo  R.,  etc.,  Co.j  158  Ind.  662. 

The  answers  do  not  find  the  exact  nature  of  the  defect 
that  caused  the  injury,  nor  do  they  find  that  it  was  such 
that  a  person  must  have  seen  it  when  passing  over  the  walk- 
way. It  appears  that  appellant  had  reconstructed  the 
crossing,  had  replaced  the  brick,  and  had  left  the  walkway 
open  for  travelers  to  pass  over.  There  were  no  red  signal 
lights  upon  the  crossing  itself.  There  was  nothing  upon  or 
near  the  crossing  to  warn  a  traveler  that  the  crossing  itself 
was  dangerous.  Appellee  had  the  right  to  presume  that 
the  crossing  was  safe,  and,  in  the  exercise  of  due  care,  to  act 
upon  that  presumption.     The  jury  found  by  their  general 
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verdict  that  in  passing  over  the  crossing  appellee  exercised 
such  care  as  a  reasonably  prudent  person  would  exercise 
under  like  circumstances,  and  there  is  evidence  authorizing 
such  a  finding.  Nor  is  there  anything  in  the  answers  to 
interrogatories  that  is  antagonistic  to,  or  in  irreconcilable 
conflict  with,  such  finding.  There  is  evidence  that  the  sur- 
face of  the  street  appeared  to  be  restored  as  before  it  was 
taken  up,  and  that  appellee  did  not  and  could  not  see  that 
the  brick  upon  which  she  stepped  was  loose  and  dangerous ; 
that  the  bricks  when  replaced  were  not  placed  as  closely 
together  as  they  should  have  been;  that  they  were  laid 
loosely,  and  the  gravel  not  tamped  sufficiently,  and  that 
when  appellee  stepped  upon  them  her  foot  went  down  side- 
wise  between  the  bricks,  causing  her  to  fall.  The  motion 
for  judgment  upon  the  answers  was  properly  denied. 

No  harmful  error  was  committed  against  appellant  in 
striking  out  the  answer  of  a  witness  to  the  effect  that  he 
never  missed  the  red  lights  at  the  crossing,  and  in  not  per- 
mitting appellant  to  prove  by  the  same  witness  that  he 
drove  back  and  forth  over  the  crossing  and  noticed  the  red 
lights  there,  and  that  they  were  never  absent  to  his  knowl- 
edge, for  the  reason  that  the  jury  found  as  a  fact  that  the 
red  lights  were  burning  at  the  crossing  the  night  of  the 
injury. 

Objection  is  made  to  certain  evidence  introduced  for  the 
purpose  of  showing  that  appellant  was  notified  of  the  con- 
dition of  the  crossing.  We  fail  to  see  how  any  harmful 
error  was  committed  in  this  respect.  The  appellant  com- 
pany was  sole  defendant.  The  condition  of  the  crossing 
resulted  from  the  alleged  unskilful  reconstruction  of  the 
crossing  by  appellant  after  it  had  been  torn  up  for  the  con- 
struction of  its  tracks.  It  was  the  duty  of  the  company 
to  restore  the  street  as  nearly  as  practicable  to  its  former 
condition.  It  was  bound  to  know  whether  it  had  done 
so.  Had  the  municipality  been  joined  as  a  defendant,  a 
different  question  might  be  presented.     The  evidence  in- 
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troduced  in  support  of  the  averments  of  the  complaint  was 
to  the  effect  that,  after  the  bricks  had  been  taken  up  in 
the  street  and  track  constructed,  the  bricks  had  been  un- 
skilfully and  insecurely  replaced  by  appellant,  and  left  in 
an  unsafe  condition. 
Judgment  affirmed. 


The  Old  Wayne  Mutual  Life  Association  v. 

Flynn. 

[Kg.  4,007.    Filed  October  14,  1903.  ] 

Judgments. — Foreign  Judgmenta. — Enforcement, — Juri$dictian  of  Court, — 
The  presumption  of  the  jurisdiction  of  a  conrt  of  record  and  gen- 
end  jnrisdiction  of  another  state  of  the  subject-matter  and  of  the 
parties  does  not  arise  where  the  averments  of  the  pleading  seek- 
ing  the  enforcement  of  the  judgment  states  the  facts  on  which 
jurisdiction  de];>ends.    pp,  474,  475. 

Sajos. — Foreign  Judgments, — Jurisdiction. — ^A  complaint  to  enforoe  a 
judgpnent  against  an  insurance  comiMiny  of  this  State  obtained  in 
another  state  averred  that  the  writ  was  personallj  served  upon  the 
deputy  insurance  commissioner.  The  statute  of  the  foreign  state 
pleaded  provides  that  process  shall  be  served  on  the  insurance 
commissioner,  or  the  party  designated  by  him,  or  the  agent  speci- 
fied by  said  company  to  receive  services  of  process.  It  was  aver- 
red that  the  deputy  was  "legally  authorized"  and  asserted  that 
by  a  different  section  the  deimty  insurance  commissioner  was  em- 
powered to  perform  the  acts  attached  to  the  office  in  certain  con- 
tingencies, but  the  section  of  the  statute  was  not  pleaded.  Held, 
that  the  facts  pleaded  show  that  the  court  rendering  the  judg- 
ment did  not  have  jurisdiction  of  the  defendant,    pp.  474-476. 

From  the  Superior  Court  of  Marion  County  (52,553) ; 
J.  M.  Leathers^  Judge. 

Action  by  Enos  Flynn  against  the  Old  Wayne  Mutual 
Life  Association.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed, 

jR,  W.  JIcBridtj  C.  S.  Denny  and  C.  JS.  Averilly  for  ap- 
pellant. 

B.  W.  Bullockj  Hiram  Teter  and  B.  F.  Watsonj  for  ap- 
pellee. 
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RoBY,  J. — This  action  is  founded  upon  a  judgment  al- 
leged to  have  been  rendered  in  favor  of  appellee  and 
against  appellant  by  the  common  pleas  court  of  Lacka- 
wanna county,  Pennsylvania.  Whether  the  judgment  is 
valid  depends  upon  whether  the  Pennsylvania  court  is 
shown  to  have  had  jurisdiction  of  the  person  of  appellant. 
The  suit  therein  brought  was  one  to  recover  upon  a  policy 
of  insurance  issued  by  appellant,  an  Indiana  corporation, 
by  its  agents  in  Pennsylvania,  to  a  citizen  of  that  state, 
upon  the  life  of  another  citizen  thereof.  The  court  is 
averred  to  have  been  one  of  record  and  of  general  juris- 
diction as  the  name  implies.  The  presumption  therefore 
is  that  it  had  jurisdiction  of  both  the  subject-matter  and 
all  the  parties.  Gates  v.  Newman,  18  Tnd.  App.  392; 
Galpin  v.  Page,  18  Wall.  350,  21  L.  Ed.  959.  Such  juris- 
diction may  be  questioned  in  this  State  notwithstanding 
the  record.  The  jurisdiction  of  a  foreign  court  is  always 
open  to  inquiry,  and  a  court  of  another  state  in  this  re- 
spect is  regarded  as  foreign.  Pond  v.  Simons,  17  Ind.  App. 
84;  Grover,  etc.,  Mach.  Co.  v.  RadcUffe,  137  U.  S.  287y 
11  Sup.  Ct.  92,  34  L.  Ed.  670. 

The  distinction  between  collateral  and  direct  attacks  as 
applicable  to  judgments  rendered  in  this  State  is  not  there- 
fore of  controlling  importance.  The  presumption  of  juris- 
diction docs  not  arise  when  the  record  shows  the  facts  upon 
which  it  depends,  but  the  record  will  be  taken  as  expressive 
of  the  entire  truth.  The  same  proposition  applies  to  a 
pleading  in  which  averments  relative  to  jurisdictional 
facts  are  contained.  Coan  v.  Clow,  83  Ind.  417;  Galpin 
V.  Page,  supra;  Pressley  v.  Harrison,  102  Ind.  14,  23. 

It  is  averred  "that  said  writ  was  personally  served  on 
said  defendant  association  by  the  proper  officer  having  the 
writ  for  service,  giving  to  S.  W.  McCuUoch,  deputy  in- 
surance commissioner  of  said  commonwealth,  at  the  office 
of  the  insurance  commissioner  of  said  commonwealth,  a 
true  attested  copy  of  said  writ  and  statement  aforesaid^ 
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and  making  the  contents  known  to  him,  the  said  McCul- 
loeh  being  legally  authorized  to  receive  and  receipt  said 
regular  service  as  and  for  the  insurance  commissioner  of 
said  commonwealth,  as  the  lawful  representative  and  agent 
of  said  defendant  association  resident  in  said  common- 
wealth for  the  purpose  of  receiving  and  receipting  service 
of  process,  including  the  aforesaid  writ,  for  said  defendant 
association."  The  sufficiency  of  the  complaint  and  the  va- 
lidity of  the  judgment  are  asserted  on  the  theory  that 
service  upon  the  deputy  insurance  commissioner  was  serv- 
ice upon  his  principal.  The  Pennsylvania  statute  "to  es- 
tablish an  insurance  department"  was  in  part  incorporated 
in  appellee's  complaint.  Only  one  section  thereof — the 
thirteenth — ^was  so  pleaded.  Appellee  asserts  that  by  a  dif- 
ferent section  the  deputy  insurance  commissioner  was  em- 
powered to  perform  the  acts  attached  to  the  office  in  certain 
contingencies,  citing  McCann  v.  Old  Wayne,  etc.,  Ins. 
Co.,  10  Pa.  Dist.  Rep.  560;  Reynolds  v.  Supreme  Con- 
clave, 9  Pa.  Dist.  Rep.  622. 

The  courts  of  this  State  do  not  take  judicial  notice  of 
the  statutes  of  another  state.    Tyler  v.  Kent,  52  Ind.  583. 

The  statute  pleaded  stipulates  that  no  insurance  com- 
pany not  of  that  state  shall  do  business  therein  until  it 
has  filed  with  the  insurance  commissioner  a  written  stip- 
ulation agreeing  that  any  legal  process  affecting  the  com- 
pany "served  on  the  insurance  commissioner,  or  the  party 
designated  by  him,  or  the  agent  specified  by  said  company 
to  receive  service  of  process  for  said  company,  shall  have 
the  same  effect  as  if  served  upon  the  company."  It  is 
not  averred  that  service  was  made  upon  the  insurance  com- 
missioner, or  upon  any  party  designated  by  him,  or  upon 
any  agent  appointed  by  the  appellant.  Where  a  partic- 
ular method  of  serving  process  is  pointed  out  by  statute, 
that  method  must  be  followed  in  order  to  secure  jurisdic- 
tion of  the  person.  McCormacJc  v.  First  Nat.  BanJc,  53' 
Ind.  466.     The  averments  that  the  deputy  was  "legally 
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authorized,"  and  that  he  was  the  "lawful  representative" 
of  the  appellant  company,  are  legal  conclusions,  the  cor- 
rectness of  which  depends  upon  facts  not  exhibited  by  the 
pleading.  The  question  presented  is  one  of  pleading. 
Wliether,  as  matter  of  pleading  or  proof,  facts  might  be 
shown  rendering  service  upon  the  "deputy  insurance  com- 
missioner," if  it  should  be  made  to  appear  that  there  is 
such  an  officer,  equivalent  to  service  upon  the  commis- 
sioner, as  specified  in  the  section  of  statute  pleaded,  is  not 
decided  in  this  case. 

Inasmuch  as  the  second  paragraph  of  complaint  sets  out 
specifically  the  manner  in  which  jurisdiction  of  appellant's 
person  was  attempted  to  be  acquired  by  the  Pennsylvania 
court,  and  shows  such  attempt  to  have  been  futile,  the 
demurrer  to  it  should  not  have  been  overruled. 

The  judgment  is  reversed,  with  directions  to  sustain  the 
demurrer  to  the  second  paragraph  of  complaint,  and  for 
further  proceedings  not  inconsistent  herewith. 

Robinson,  C.  J.,  Henly  and  Black,  JJ.,  concur.  Com- 
stock  and  Wiley,  JJ.,  concur  in  result 


King  et  al.  v.  Morristown  Fuel  &  Light 

Company  et  al. 

[No.  4,490.    Piled  October  15,  1908.  ] 

Landlord  and  Tenant.— (?a«  Lease.— Notice  to  Qud.— Where  the 
oonsideration  for  a  lease  consisted  of  a  certain  sum  payable  an- 
nxially  in  advance  and  the  use  of  gas  in  lessor's  dwelling-house, 
the  failure  of  lessee  to  pay  the  rent  did  not  entitle  the  lessor  to 
possession  of  the  premises  without  notice  while  he  continued  the 
use  of  the  gas.   pp.  Jfn-J^2. 

Appeal  and  Error. — Exception  to  Ckmclvsiona  of  Law. — ^An  exception 
to  the  conclusions  of  law  admits  the  correctness  of  the  facts 
found,    p.  482. 

From  Shelby  Circuit  Court ;  Douglas  Morris,  Judge. 

Action  by  Armstead  King  and  wife  against  the  Mor- 
ristown Fuel  &  Light  Company  and  another.    From  a 
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judgment  granting  insufficient  relief,  plaintiffs  appeal. 
Affirmed. 

T.  B.  Adams  and  J.  F.  Walker^  for  appellants. 
B.  i.  Smithj  Claude  Cambem^  D,  L.  Smithy  K.  M.  Hard 
and  E.  K.  Adam^y  for  appellees. 

CoMSTOCK,  P.  J. — This  was  an  action  by  the  appellants, 
Armstead  King  and  Xancy  King,  his  wife,  against  the  ap- 
pellees, the  Morristown  Fuel  &  Light  Company  and  the 
Eushville  Natural  Gas  Company,  to  recover  possession  of 
certain  real  estate,  and  damages  for  its  detention.  The 
court  made  a  special  finding  that  the  appellants  were  not 
entitled  to  recover  possession  of  the  land,  but  that  they 
were  entitled  to  recover  rent  due  therefor,  in  the  sum  of 
$53.50  and  costs,  and  judgment  was  rendered  in  their  favor 
accordingly.  The  complaint  was  in  three  paragraphs.  No 
question  is  raised  as  to  the  sufficiency  of  either. 

Appellants  assign  as  error  the  action  of  the  court  in 
overruling  their  demurrers  to  the  second  paragraph  of  an- 
swer and  to' the  second  paragraph  of  answer  to  the  third 
paragraph  of  their  complaint,  respectively,  and  that  the 
court  erred  in  its  first,  second,  and  third  conclusions  of 
law,  and  each  of  them. 

The  third  paragraph  of  the  complaint  was  filed  after 
appellee  had  answered  the  first  and  second  paragraphs  of 
the  complaint.  The  following  abstract  of  the  complaint 
is  from  the  appellants'  brief:  The  first  paragraph  is  for 
the  possession  of  real  estate  described  in  the  complaint, 
and  in  substance  complains  of  the  defendants,  and  says 
that  they  were  wrongfully  and  unlawfully  in  possession 
of  said  real  estate  and  gas-well  thereon  situated,  and  that 
they  were  wrongfully  and  unlawfully  using  tlie  plaintiffs' 
gas,  and  claiming  damages  from  the  defendants  for  such 
unlawful  detention  of  said  real  estate  and  gas-well  and  for 
the  value  of  the  gas  taken  from  the  said  well  after  they 
wrongfully  continued  in  the  possession  of  the  same.     The 
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second  paragraph  is  the  same  in  substance  as  the  first.  The 
third  was  substantially  the  same  as  the  first,  except  that 
it  averred  that  under  a  contract  with  the  Morristown  Fuel 
&  Light  Company  on  the  1st  day  of  September,  1898,  the 
plaintiffs  leased  one-fourth  of  an  acre  in  the  northeast 
corner  of  a  thirty-four  acre  tract  of  land,  described  in 
said  complaint,  and  gave  the  defendants  $7Y  for  drilling 
a  gas-well  on  said  one-fourth  acre  tract  of  land;  that  the 
defendant  the  Morristown  Fuel  &  Light  Company,  in  case 
it  found  gas  in  paying  quantities,  was  to  furnish  gas  at 
appellants'  residence  for  the  plaintiffs  to  have  fuel  and 
light;  that  said  well  was  drilled  by  said  defendants,  and 
said  plaintiffs  supplied  with  gas  which  plaintiffs  should 
be  entitled  to  so  long  as  said  well  yielded  gas;  that  the 
plaintiff  ever  since  the  digging  of  said  well  has  been  en- 
joying said  gas  according  to  the  terms  of  the  contract. 
The  defendants  demurred  to  the  sufficiency  of  these  para- 
graphs of  complaint,  which  demurrers  were  overruled  by 
the  court.  The  several  paragraphs  of  the  complaint  de- 
scribe the  land  leased  in  five  different  tracts,  one  consist- 
ing of  thirty-four  acres,  and  one  of  four  acres.  Substan- 
tially said  affirmative  paragraphs  of  answer  alleged  that 
on  the  9th  day  of  January,  1899,  the  plaintiffs  executed 
a  lease  to  the  defendant  the  Morristown  Fuel  &  Light 
Company  of  the  real  estate  described  in  the  complaint,  a 
copy  of  which  lease  was  filed  therewith,  and  which  lease 
is  the  same  lease  mentioned  in  the  complaint  By  the 
terms  of  the  said  lease  said  lessee  was  given  the  exclusive 
right  to  drill  and  operate  for  oil  or  gas  on  the  lands  de- 
scribed in  the  complaint,  and  the  right  to  lay  pipes  on, 
along,  and  across,  said  lands  and  to  remove  pipes,  tools, 
machinery,  and  fixtures,  therefrom  at  the  discretion  of 
the  lessee,  which  lease  should  continue  in  force,  for  the 
benefit  of  the  lessee  or  its  assigns,  as  long  as  gas  or  oil 
should  be  found  in  sufficient  quantity  to  market  and  pipe 
away,  at  the  discretion  of  said  lessee;  that  in  consider- 
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ation  of  said  grant  it  was  provided  that  the  lessors  were 
to  have  gas  for  domestic  purposes  in  their  dwelling-house, 
and  two  fires  and  two  lights  in  the  tenant  house  on  said 
premises,  which  gas  was  to  be  taken  from  the  pipe-lines 
of  the  lessee,  and  $25  per  year  for  the  location  of  a  well 
on  the  four-acre  tract  in  section  four,  commencing  l^o- 
vcmber  1,  1899,  and  payable  yearly  in  advance,  whether 
a  well  was  drilled  on  said  four-acre  tract  or  not,  and  $25 
per  year  for  each  well  drilled  on  said  land  thereafter ;  that 
after  the  execution  of  said  lease,  said  Morristown  Fuel  & 
Light  Company  entered  on  said  four-acre  tract  of  plain- 
tiffs, and  drilled  a  well  from  which  gas  flowed  in  paying 
quantities,  and  immediately  thereafter  the  plaintiff  began 
the  use  of  said  gas  in  their  dwelling  and  tenant  house, 
as  provided  in  said  lease,  and  continued  so  to  use  the  same 
continuously  up  to  this  time,  and  are  still  in  full  use  and 
enjoyment  of  said  gas,  which  is  of  the  value  of  $100  per 
year;  that  on  the  11th  day  of  September,  1899,  said  Mor- 
ristown Fuel  &  Light  Company  sold  and  assigned  said  lease 
to  the  defendant  the  Rushville  Natural  Gas  Company, 
which  is  now  the  owner  of  the  same,  and  that  within  a 
few  days  after  the  1st  day  of  November,  1899,  when  said 
$25  became  due  as  aforesaid,  said  Rushville  Natural  Gas 
Company  sent  its  check  to  plaintiffs  in  payment  of  the 
same,  which  check  plaintiffs  refused  to  accept,  and  on  the 
28th  day  of  December,  1899,  said  company  tendered  said 
sum  of  $25  to  the  plaintiffs  in  gold,  which  tender  the  plain- 
tiffs refused  to  accept,  and  the  defendant  now  brings  into 
court  with  this  answer,  for  the  use  of  the  plaintiffs,  said 
$25  in  gold.  The  defendants  further  say  that  the  only 
well  located  or  drilled  on  plaintiffs*  land  is  the  one  on 
the  four-acre  tract  aforesaid,  and  that  no  demand  for  the 
payment  of  said  $25  was  ever  made  on  defendants,  or  either 
of  them,  prior  to  the  bringing  of  this  suit 

Appellants  base  their  argument  against  the  sufficiency  of 
the  answer  upon  the  fact,  which  appears  therein,  that  ap- 
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pellee  failed  to  pay  the  $25  rent  provided  for  in  the  lease, 
in  advance,  upon  the  1st  day  of  November  of  each  year; 
that  the  appellees  by  this  failure  forfeited  their  right  under 
the  lease,  and  appellants  became  entitled  to  possession. 
They  base  this  claim  upon  §7094  Burns  1901,  §5213  Hor- 
ner 1901,  which  provides  that  where,  by  the  express  terms 
of  a  contract,  rent  is  to  be  paid  in  advance,  and  the  tenant 
has  entered  and  refuses  or  neglects  to  pay  the  rent,  no 
notice  to  quit  is  necessary.  They  cite  McNutt  v.  Grange 
Hall  Assn.,  2  Ind.  App.  341 ;  Thomas  v.  Walmer,  18  Ind. 
App.  112.  Whether  appellants'  position  is  well  taken  must 
depend  upon  the  consideration  specified  in  the  lease.  If 
the  $25  named  is  the  sole  consideration,  then  the  failure 
to  pay  the  same  according  to  the  terms  of  the  contract 
would  entitle  the  appellants  to  possession.  But  the  lease, 
which  is  made  a  part  of  the  answer,  but  is  not  made  a 
part  of  the  complaint,  makes  the  consideration  for  the  rights 
therein  given  the  right  to  use  gas  for  specific  purposes,  to 
be  taken  from  the  pipe-lines  of  appellee,  and  the  $25  in 
money.  The  answer  avers  that  appellants  have,  ever  since 
the  execution  of  the  lease,  continuously  used  said  gas,  and 
that  it  is  of  the  value  of  $100  per  year.  Appellants  insist 
that  as  the  complaint  shows  that  the  only  well  drilled  was 
upon  the  sixty-six  acre  tract,  and  which  did  not  include  the 
four  acre  tract,  and  that  they  were  to  have  the  use  of  gas 
flowing  therefrom  for  heating  and  illuminating  purposes 
in  their  dwelling-house  located  on  said  land,  and  that  they 
had  paid  the  appellees  $77  for  drilling  the  same,  the  gas 
from  said  well,  before  the  lease  of  1899  was  entered  into, 
belonged  to  them,  and  that  the  $25  applied  solely  to  the 
four-acre  tract. 

The  lease  in  question  provides  for  the  use  of  gas  in  the 
dwelling-house,  for  drilling  further  wells,  and  for  the  pay- 
ment of  rent  whether  other  wells  are  drilled  or  not.  It  em- 
braces the  terms  of  the  first  agreement  mentioned  in  the  com- 
plaint, and  contains  others  in  addition.    The  answer  alleges 


MAY  TEEM,  1903— Vol.  31.  481 


King  V.  Morristown  Fuel,  etc.,  Oo. 


that  in  the  contract  set  out  in  the  exhibit  the  contract  entered 
into  in  1898  was  merged.  We  are  of  the  opinion  that 
this  interpretation  may  reasonably  be  put  upon  it,  and  that 
the  consideration  of  the  new  contract  consisted  of  the  $25 
of  money,  and  the  use  of  the  gas  therein  provided  for, 
as  an  entirety.  While  the  appellants  continue  in  the  use 
of  the  gas  under  the  lease — a  part  of  the  consideration — 
they  ought  not  to  be  permitted  to  recover  possession  of 
the  leased  premises. 

The  conclusions  of  law,  to  each  of  which  exceptions  were 
taken,  are  as  follows:  (1)  The  defendant  the  Rushville 
Natural  Gas  Company  has  not  forfeited  any  right  under 
said  lease  of  January  9,  1899  by  reason  of  its  failure  to 
pay  said  sum  of  $25  on  November  1,  1899,  when  it  be- 
came due  and  payable;  (2)  the  plaintiffs  are  entitled  to 
a  judgment  against  defendant  the  Rushville  Natural  Gas 
Company  in  the  sum  of  $53.50,  and  to  no  other  relief; 
(3)  the  plaintiffs  are  entitled  to  a  judgment  against  de- 
fendants for  their  cost  in  this  action  laid  out  and 
expended. 

The  special  finding  of  facts  upon  which  the  foregoing 
conclusions  of  law  are  based  is  substantially  as  follows: 
Appellants  own  the  land  described  in  the  complaint,  on 
which  they  reside ;  that  they  have  resided  on  said  land  in  a 
residence ;  that  the  said  residence  is  located  on  the  portion 
which  is  known  by  them  as  the  sixty-six-acre  tyact,  and  is 
not  on  said  four-acre  tract;  that  there  is  and  has  been 
since  November  1,  1898,  a  residence  for  tenant  on  the  four- 
acre  tract;  that  previous  to  November,  1898,  the  Morris- 
town  Fuel  &  Light  Company  was  engaged  in  drilling  for 
gas,  and  conveying  it  in  pipes,  and  selling  gas  to  its  con- 
sumers; that  in  the  month  of  November,  1898,  the  plain- 
tiffs and  said  Morristown  company  enterd  into  a  written 
contract,  by  the  terms  of  which  said  company  agreed  to 
drill  a  gas-well  on  plaintiffs'  land  aforesaid,  and  furnish 
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plaintiffs  gas  for  fuel  and  light  in  the  house  in  which  they 
resided,  so  long  as  gas  was  produced  from  said  well,  and 
said  plaintiffs  therein  agreed  to  pay  said  company  $77; 
that  in  pursuance  of  said  agreement,  in  November,  1898, 
said  company  drilled  a  gas-well  on  that  portion  of  said  land 
known  as  the  sixty-six-acre  tract,  which  did  not  embrace 
nor  include  said  four-acre  tract ;  that  appellees  drilled  a  gas- 
well  on  this  land;  that  no  well  on  the  four-acre  tract  has 
been  drilled,  and  no  gas  supplied  to  or  demanded  for  the 
tenant  house;  that  appellants  piped  their  residence,  and 
used  gas  from  this  well  from  November  1,  1898,  down 
to  the  present  time;  that  the  gas  so  used  was  of 
the  value  of  $72  per  year;  that  said  well  still  con- 
tinues to  produce  gas  in  paying  quantities,  and  ap- 
pellees have  been  continually  selling  gas  from  this  well 
to  the  present  time;  that  the  value  of  gas  from  said 
well  is  of  the  value  of  $230  per  annum;  that  appellees 
have  not  paid  appellants  any  money  since  said  well  was 
drilled,  but  on  December  28,  1899,  appellees  tendered  ap- 
pellants $25,  which  was  refused,  and  on  December  5,  1900, 
they  tendered  appellants  $50,  which  they  refused  to  accept ; 
that  on  December  28, 1899,  there  was  due  appellants,  under 
said  lease,  $25.23,  as  principal  and  interest,  and  on  Decem- 
ber 5,  1900,  there  was  due  appellants  $51.79,  as  principal 
and  interest. 

An  exception  to  the  conclusions  of  law  admits  the  cor- 
rectness of  the  facts  found.  Upon  these  findings  the  court 
did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 
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McGbeggor  et  al.  v.  State,  ex  rel.  Ballard. 

[No.  4,668.    Filed  October  16,  1903.  ] 

Schools.  —  Teacher  WUhotd  License, — Payment,  —  Injunction, — Neither 
^6808  nor  $6911  Bnma  1901,  authorizes  a  snit  by  the  State  on 
the  relation  of  the  comity  saperintendent  of  schoolB  to  enjoin 
a  township  trustee  firom  -pAjing  a  school  teacher  oat  of  the  school 

*  revenue  for  services  rendered  in  teaching  school,  on  the  ground 
that  the  teacher  was  without  license. 

From  Gibson  Circuit  Court;  0.  M.  Welborv^  Judge. 

Suit  by  the  State,  on  the  relation  of  John  T.  Ballard^ 
against  James  H.  McGreggor  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.    Reversed. 

L.  C.  Embree  and  Luther  Benson^  for  appellants. 
W.  W.  Medealfy  for  appellee. 

RoBY,  J.-Thi8  action  was  brought  in  the  name  of  the 
State  of  Indiana^  on  the  relation  of  John  T.  Ballard,  su- 
perintendent of  public  schools  of  Gibson  county,  against 
George  W.  Smith,  trustee  of  Montgomery  school  township, 
and  James  H.  McGreggor,  a  teacher  employed  by  said 
trustee. 

It  is  averred  that  said  trustee  is  threatening  to  pay  out  of 
the  school  revenue,  and  that  McGreggor  is  threatening  to 
collect  pay  for  his  services  in  teaching  a  certain  school  in 
said  township.  The  teacher  is  averred  to  have  been  with- 
out any  license  to  teach  in  the  public  schools.  To  the  com- 
plaint, McGreggor^s  demurrer  was  overruled,  answer  was 
filed,  trial  had,  and  a  special  finding  of  facts  made,  con- 
clusions of  law  stated,  and  judgment  enjoining  the  trustee 
from  paying  to  McGreggor  any  money  out  of  the  school 
fund  of  Montgomery  township  for  services  as  teacher  for 
the  term  beginning  September  24,  1900. 

The  power  of  the  superintendent  to  maintain  the  pro- 
ceeding in  the  name  of  the  State  upon  his  own  relation  is 
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challenged  by  the  demurrer,  and  denied  in  the  argument. 
There  is  no  attempt  to  set  up  any  private  interest  as  a  tax- 
payer or  citizen,  and  the  first  question  to  be  determined  is 
as  stated.  In  appellee's  behalf,  attention  is  called  to  two 
sections  of  the  statute,  under  either  of  which,  it  is  claimed, 
the  action  is  well  brought.  In  fixing  the  general  duties  of 
the  officer,  the  foUomng  language  is  used,  in  connection 
with  other  provisions:  "That  the  county  superintendent 
shall  have  the  general  superintendence  of  the  schools  of  his* 
county."  §5903  Bums  1901.  The  school,  for  teaching 
which  the  trustee  is  alleged  to  be  threatening  to  pay,  was 
concluded  before  this  suit  was  brought.  To  superintend, 
as  the  word  is  here  used,  means  to  have  charge  and  direc- 
tion, to  regulate  the  conduct  and  progress  of.  The  school 
being  no  longer  in  existence,  it  is  not  possible  to  give  it  fur- 
ther superintendence.  The  action  has  for  its  primary  pur- 
pose, not  the  supervision  of  the  school,  but  the  protection  of 
the  finances  of  the  township.  The  character  of  supervision, 
thus  directed  in  general  terms,  is  indicated  by  the  following 
clauses  of  the  statute,  from  which  it  appears  that  visitation 
of  the  schools  while  in  progress,  attendance  at  and  conduct 
of  teachers'  institutes,  and  generally  the  elevation  of  the 
standard  of  teaching,  were  contemplafed.  The  statute  does 
not,  either  expressly  or  by  implication,  confer  the  right  to 
"institute  injunction  proceedings  against  trustees. 

The  further  provision  relied  upon  has  to  do  with  the 
school  fund,  and  is  as  follows:  "The  official  dockets,  rec- 
ords and  books  of  account  of  the  clerks  of  the  courts,  county 
auditor,  county  commissioners,  justices  of  the  peace,  prose- 
cuting attorneys,  mayors  of  cities,  and  township  and  school 
trustees,  shall  be  open  at  all  times  to  the  inspection  of  the 
county  superintendent ;  and  whenever  he  shall  find  that  any 
of  said  officers  have  neglected  or  refuse  to  collect  and  pay 
over  interest,  fines,  forfeitures,  licenses  or  other  claims  due 
the  school  funds  and  revenues  of  the  State,  or  have  mis- 
applied the  school  funds  or  revenues  in  their  possession,  he 
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shall  be  required  to  institute  suit  in  the  name  of  the  State 
of  Indiana  for  the  recovery  of  the  same,  for  the  benefit  of 
the  school  funds  or  revenues  and  make  report  of  the  same 
to  the  board  of  county  commissioners  and  to  the  state  super- 
intendent/' §5911  Bums  1901.  The  superintendent  may 
sue  on  his  own  relation  under  this  section  for  the  recovery 
of  moneys  misapplied  by  a  school  trustee.  Carr  v.  State , 
ex  rel.,  81  Ind.  342;  Nichols  v.  State,  ex  rel.,  65  Ind. 
512.  It  does  not  give  or  purport  to  give  him  any  general 
power  over  the  school  fund.  It  does  not  make  it  his  duty 
to  protect  the  fund.  His  connection  therewith  is  limited 
to  the  recovery  named. 

The  complaint  does  not  contain  any  allegations  tending 
to  show  that  the  remedy  at  law  is  not  adequate.  It  is  not 
necessary  to  the  discharge  of  the  duty  imposed  upon  the 
superintendent  by  this  statute  that  power  on  his  part  to 
bring  injunction  proceedings  be  implied.  No  other  war- 
rant for  the  action  than  the  sections  cited  has  been  claimed, 
and  none  is  known.  The  court  therefore  erred  in  overrul- 
ing the  demurrer  to  the  complaint. 

Judgment  reversed,  with  instructions  to  sustain  such  de- 
murrer, and  for  further  consistent  proceedings. 


GisH  V.  Board  of  Commissioners  op  St. 

Joseph  County. 

[No.  4,600.    Filed  October  16,  1903.  ] 

Counties.  -=-P^y»i(nan /or  Poor  Person,  — Payment.  — Appropriation  by 
County  OouncU. — ^A  complaint  against  a  connty  by  a  physician  for 
services  rendered  a  poor  person  is  insuffioient,  where  it  is  not  al- 
leged that  the  cotinty  council  had  made  an  appropriation  for  the 
X>ayment  of  sach  claim  or  class  of  claims. 

From  St.  Joseph  Circuit  Court;  W.  A.  Funky  Judge. 

Action  by  John  L.  Gish  against  the  Board  of  Commis- 
sioners of  St.  Joseph  county.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed, 
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J.  G.  Orr,  for  appellant. 
D,  D.  BateSy  for  appellee. 

Henley,  J. — The  trial  court  in  this  case  held  the  ap- 
pellant's complaint  insufficient,  and  out  of  this  action 
arises  the  only  question  presented  by  the  appeal  It  is 
averred  in  his  amended  complaint  that  on  the  10th  day 
of  December,  1900,  appellant  was  a  licensed  physician  and 
surgeon  of  St.  Joseph  county,  Indiana;  that  at  said  date 
and  for  some  years  prior  thereto  he  was  a  specialist  in 
diseases  of  the  eye,  and  was -skilled  in  the  treatment  of 
such  diseases ;  that  on  said  10th  day  of  December,  1900, 
#ne  Georgia  Brown  was  a  poor  person  living  in  Portage 
township,  in  St.  Joseph  county;  that  she  was  afflicted  with 
a  certain  disease  of  the  eye  called  "trachoma,"  and  was 
nearly  blind ;  that  in  order  to  save  her  eyesight,  certain  op- 
erations and  special  treatment  were  necessary;  that  prior 
to  the  10th  of  December,  1900,  a  physician  was  employed 
by  the  board  of  commissioners  as  a  physician  for  the  poor 
of  Portage  township,  and  that  he  was  in  the  employ  of 
such  board  on  the  10th  of  December,  1900 ;  that  said  phy- 
sician was  not  a  specialist  in  diseases  of  the  eye,  and 
was  incompetent  to  render  the  needed  services  to  Greorgia 
Brown;  that  on  said  10th  day  of  December  the  trustee 
of  Portage  township  sent  said  Georgia  Brown  to  the 
said  physician  employed  by  the  board,  for  treatment 
for  her  disease,  and  that  said  physician  failed  and  refused 
to  render  her  any  treatment,  giving  as  his  reason  that  he 
w^as  not  a  specialist,  and  did  not  possess  the  necessary  in- 
struments and  medicines  required  in  treatment  of  diseases 
of  the  eye,  and  that  said  township  physician  told  the  trustee 
that  said  Georgia  Brown  should  be  taken  to  an  eye  spe- 
cialist for  treatment;  that  thereupon  the  trustee  took  her 
to  the  appellant,  and  employed  appellant  to  treat  her  for 
the  disease;  that  the  appellant  treated  her  from  the  10th 
of  December,  1900,  up  to  and  including  the  10th  day  of 
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May,  1901;  that  during  that  time  he  rendered  her  pro- 
fessional services  of  the  value  of  $227,  as  shown  by  the 
bill  of  particulars  attached  to  the  amended  complaint,  and 
that  the  services  were  worth  $227 ;  that  on  the  7th  day  of 
October,  1901,  appellant  presented  the  claim  for  the  serv- 
ices rendered  to  the  board  of  commissioners  of  St.  Joseph 
county,  and  that  said  claim  was  refused  and  wholly  dis- 
allowed. The  bill  of  particulars,  showing  the  items  and 
dates  of  treatment,  is  attached  to  this  amended  complaint. 
Appellant  asks  judgment  against  the  board  of  commission- 
ers of  St.  Joseph  county  for  $227. 

The  complaint  is  insufficient  because  it  does  not  aver 
that  the  county  council  of  St.  Joseph  county  had  appro- 
priated a  sum  for  the  payment  of  this  claim,  or  had  ap- 
propriated a  sum  of  money  for  the  payment  of  a  class 
of  claims  under  which  the  claim  in  suit  would  fall.  Nor 
does  the  claim  fall  within  the  class  of  claims  which  may 
be  paid  out  of  the  county  treasury  without  first  having 
an  appropriation  made  therefor.  See  §§5594bl,  5594el- 
6594ml  Bums  1901 ;  Turner  v.  Board,  etc,  158  Ind.  166. 
Under  the  facts  alleged  in  the  complaint  appellee  .could 
not  allow  the  claim ;  neither  could  the  circuit  court  of  St. 
Joseph  county  pronounce  a  valid  judgment  in  appellant's 
favor  against  the  county.  Acts  1899,  p.  343,  §27 ;  Turner 
V.  Board,  etc,  supra. 

By  §8166g  Burns  1901  the  provisions  of  the  poor  law 
of  1901  are  expressly  controlled  by  what  is  commonly 
known  as  the  county  reform  law  of  1899.  The  section 
of  the  poor  law  above  referred  to  is  as  follows:  "Wher- 
ever there  shall  be  organized  a  county  council  in  any  county 
in  this  State,  it  is  hereby  declared  that  the  authority  con- 
ferred by  this  act  to  pay  officers  and  employes  of  such  asy- 
lums and  to  pay  for  materials  and  supplies  of  every  sort 
therefor,  shall  be,  and  the  same  is  hereby  strictly  limited 
to  the  extent  of  specific  appropriations  of  money  made  in 
advance  by  such  county  council  upon  estimates  furnished. 
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No  obligation  or  liability  of  any  sort  shall  b&  incurred 
by  any  officer  on  behalf  of  said  county  unless  the  same 
shall  fall  within  the  appropriation  specifically  made  for 
the  purpose.  Any  undertakings  or  agreements  oontraiy  to 
the  provisions  of  this  section  are  declared  to  be  absolutely 
void,  and  no  action  shall  be  maintained  against  the  county 
thereon." 

It  seems  to  us  that  the  statutes  in  force  are  directly  ap- 
plicable here,  and  that  the  facts  averred  in  the  complaint 
do  not  state  a  cause  of  action. 

The  judgment  is  affirmed. 


South  Chicago  City  Railway  Company  v. 

Zerler. 

[No.  8,6i4.    Filed  December  10,  1902.    Rehearing  denied  March  20, 
1903.    Transfer  denied  October  16,  1903.] 

Neqliobnoe. — Complaira. — ^A  complaint  for  personal  injnries  will 
not  be  held  insufficient  because  the  act  of  negligence  was  charged 
in  general  terms,  where  no  motion  was  made  to  make  more  specific. 

.  pp,  489,  490. 

Afpbal  and  Error.— ErrcE^nce. — IrutrucUons, — BUI  of  ErcepHonB.— The 
original  mannscript  of  the  evidence  and  the  instructions  can  not 
be  brought  up  by  one  bill  of  exceptions,    pp.  490-49S. 

Samb. — InBtructwM. — Where  Evidence  Not  in  Record. — ^In  the  absence  of 
the  evidence,  a  cause  will  not  be  reversed  because  of  the  alleged 
error  of  court  in  giving  certain  instructions  and  in  refusing  to 
give  certain  instructions,  where  the  instructions  given  were  cor- 
rect as  mere  abstract  propositions  of  law ;  since  the  court  can  not 
say,  in  the  absence  of  the  evidence,  that  the  instructions  given 
were  not  applicable  to  the  case  or  that  those  refused  were  appli- 
cable,   p.  49S. 

From  Laporte  Superior  Court ;  H,  B.  TathiUj  Judge. 

Action  by  Charles  Zerler,  Sr.,  against  the  South  Chi- 
cago City  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Peter  Crumpacker  and  J.  D,  Moran^  for  appellant. 
A.  F.  Knotts  and  J.  F.  GallaheVy  for  appellee. 
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wife  was  a  paasen^ier  oa  one  or  appelLmf  5  oaiPSv  aad  *.le* 
sized  to  aligLu  at  a  rejriLir  s^'''r;^:r:ir  place*  whioh  £*rc  w;i* 
faoown  to  appelLm:*^  servanrs  in  charge  of  the  car:  ''"th^it 
just  as  said  WUhelmina  Zerler,  plaintitT:?  wife,,  wa*  at- 
tempting  to  alight  and  before  she  wa:s  euaMt\t  to  do  $v\ 
the  said  defen«Lin%  bv  and  thm^Tirh  its  airents  and  o*^.ciiiU 
and  employes,  without  anv  fault  or  eareles;>nejss^  ou  the  jv^rt 
of  the  plaintiff  or  his  said  wife,  carelessly  and  ucirlii^nitly 
started  said  car  with  a  quick  and  rapid  jerk  and  lUvAe- 
ment  of  said  car:  that  said  Wilhelmina  Zerlen  this  plain* 
tiff's  wife,  was  then  and  there,  without  anv  fault  or  carv^ 
lessness  or  negligence  on  her  part  or  on  the  part  of  the 
plaintiff,  and  through  the  carelessness  and  n^ligeuw  auvl 
fanlt  of  the  defendant,  its  agents  and  emplv\ves,  in  and 
by  reason  of  said  careless  and  negligent  starting,,  with  a 
qnick  and  sadden  jerk  its  said  car,  then  and  then^  thr^^w 
the  said  Wilhelmina  Zerler,  plaintiff*s  wife,  fnnu  its  Siud 
car  violently  to  the  ground  and  street,  and  then  and  there 
carelessly  and  negligently,  and  without  any  faidt  or  i^art^ 
lessness  or  negligence  on  the  part  of  tlie  plaintiff  or  on 
the  parf  of  his  said  wife,  Wilhelmina  Zerler,  threw,  thrust, 
and  propelled  the  said  Wilhelmina  Zerler,  plaintiff's  wife, 
from  its  said  car  and  to  the  ground  as  aforesaid,  and  then 
and  there  carelessly  and  negligently,  and  without  any  fault 
or  carelessness  or  negligence  on  the  part  of  the  plaintiff 
or  his  said  wife,"  injured  her. 

Appellant  has  assigned  as  errors,  overruling  the  demur- 
rer to  the  complaint,  and  overruling  the  motion  for  a 
new  triaL 

It  is  quite  true  that  the  facts  stated  in  a  complaint  mu8t 
be  stated  with  certainty,  and  in  an  action  for  nogligtMico 
the  negligent  act  must  be  stated  in  such  terms  as  sliovv  it 
to  have  been  the  efficient  cause  of  the  injury  complainoil 
of.  While  the  selection  of  the  terms  used  in  tlio  (»oni- 
plaint  might  be  open  to  some  objection,  yet,  applying  the 
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general  rule  that  a  pleading  must  be  taken  as  a  whole,  and 
construed  according  to  its  general  scope  and  tenor,  we  think 
it  sufficiently  appears  that  the  appellant  is  charged  wifli 
having  carelessly  and  negligently  started  its  car  with  a 
sudden  jerk  while  the  passenger  was  alighting  from  the 
car,  which  threw  her  to  the  ground  and  injured  her.  The 
charge  is  made  in  general  terms,  but,  if  so  desired  to  have 
the  charge  made  more  specific,  a  motion  to  that  effect  should 
have  been  made.  Louisville,  etc.,  J?.  Co.  v.  Jones,  108 
Ind.  551;  Byard  v.  Harkrider,  108  Ind.  376;  Pittsburgh, 
etc.,  E.  Co.  V.  Kitley,  118  Ind.  152. 

It  is  also  argued  that  error  was  conunitted  by  the  trial 
court  in  re-reading  to  the  jury  a  portion  of  the  instruc- 
tions, but,  as  this  action  of  the  court  has  not  been  brought 
up  by  any  bill  of  exceptions,  no  question  is  presented. 

The  remaining  questions  argued  are  not  presented,  if, 
as  insisted  by  counsel  for  appellee,  the  evidence  is  not  in 
the  record.  Appellant's  motion  for  a  new  trial  was  over- 
ruled December  7,  1899,  and  ninety  days'  time  given  ap- 
pellant to  file  its  bill  of  exceptions.  On  May  7,  1900, 
the  following  entry  appears :  '^ow  comes  the  defendant, 
by  counsel,  and  files  its  bill  of  exceptions  herein,  in  these 
words."  Then  follows  what  purports  to  be  a  longhand 
manuscript  of  the  evidence,  and  a  certificate  of  the  reporter. 
Following  this  is  the  clerk's  certificate,  without  any  seal, 
that  "the  above  longhand  transcript"  of  the  evidence  was 
filed  in  his  office  prior  to  the  presentation  of  the  bill  of 
exceptions  to  the  judge  on  February  13,  1900.  Imme- 
diately following  is  this  recital:  "And  thereupon,  after 
all  the  evidence  had  been  given  and  introduced  by  the  re- 
spective parties  in  said  cause,  the  defendant  tendered  to 
the  court  its  written  instructions  numbered  one,  two,  three, 
four,  five,  six,  seven,  eight,  nine,  ten,  eleven,  twelve,  and 
thirteen,  and  asked  the  court  to  give  the  same,  and  each 
separate  instruction  thereof,  at  the  proper  time  to  the  jury, 
but  the  court  refused  to  give  said  instructions,  or  any  of 


MAT  TERM,  1903— Vol.  31.  41U 

South  Chicago  City  B.  Co.  r.  Zorler. 

them,  to  which  refusal  as  to  each  and  evorv  of  said  writ- 
ten instructions  the  defendant  separately  and  ^vemlly  at 
the  time  excepted,  and  said  instructions  so  refusetl  were 
thereupon  filed  in  the  cause,  and  are  as  follows,  to  wit/^ 
These  instructions,  with  exceptions  to  the  refusal  to  give 
them,  are  set  out;  also  two  instructions  requested  which 
were  modified  and  given.  Following  these  are  the  instnic- 
tions  given  by  the  court,  and  exceptions.  Then  follows 
this  certificate,  signed  by  the  judge :  "^Vnd  now  upon  tliis 
13th  day  of  February,  1900,  comes  the  defendant  herein, 
and  presents  this,  its  bill  of  exceptions,  and  prays  that 
the  same  may  be  signed,  sealed,  and  made  a  part  of  tlie 
record  in  the  above  entitled  cause ;  but  the  court  not  having 
sufficient  time  to  examine  said  bill  of  exceptions,  now  takes 
the  same  under  advisement."  This  is  followed  bv :  "And 
again,  upon  this,  the  5  th  day  of  April,  1000,  comes  tho 
defendant  in  the  above-entitled  cause,  and  presents  this, 
its  bill  of  exceptions  in  said  cause ;  and  the  court,  having 
examined  the  same,  now  signs,  seals,  and  makes  said  bill 
of  exceptions  a  part  of  the  record  herein,  and  hereby  cer- 
tifies that  the  above  and  foregoing  transcript  of  the  evi- 
dence in  said  cause  is  correct,  and  contains  all  of  the  evi- 
dence given  upon  the  trial  of  said  cause.  Given  vmder  my 
hand  and  seal  this  5th  day  of  April,  1900."  These  two 
certificates  appear  to  have  been  copied  into  the  transcript. 
The  certificate  of  the  clerk  follows,  in  which  he  certifies 
**that  the  above  and  foregoing  transcript  contains  full,  true, 
and  complete  copies  of  all  the  papers  and  order-book  en- 
tries arid  the  judgment  in  said  cauvse,  as  the  same  appears 
of  record  and  on  file  in  my  office.  I  further  certify  that 
on  the  13th  day  of  Febiniary,  1900,  Ernest  L.  Shortridge, 
the  official  shorthand  reporter  who  took  down  the  evidence 
in  said  cause,  filed  in  my  office  his  longhand  transcript 
thereof,  which  is  the  same  transcript  of  the  evidence  in- 
corporated in  the  bill  of  exceptions  and  made  part  of  tho 
foregoing  transcript,  and  that  said  bill  of  exceptions  was 
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signed  by  the  Hon.  Harry  B.  Tuthill,  judge  of  said  court, 
on  the  5th  day  of  April,  1900,  and  verified  in  my  office 
on  the  7th  day  of  May,  1900.    In  witness  whereof,"  etc 

It  is  apparent  from  the  record  that  the  bill  of  excep- 
tions in  the  transcript  is  a  copy  of  the  whole  original  bill 
of  exceptions,  except  the  manuscript  of  the  evidence  is  the 
original  manuscript  It  seems  that  the  evidence  and  the 
instructions  were  all  put  into  one  original  bill  of  excep- 
tions ;  that  the  manuscript  of  the  evidence  was  taken  from 
this  bill  and  inserted  in  the  transcript,  the  instructions 
and  all  the  rest  of  the  original  bill  being  copied.  This 
is  so  stated  in  appellant's  brief.  The  clerk's  certificate 
shows  that  the  manuscript  of  the  evidence  in  the  transcript 
is  the  original  manuscript,  "and  not  a  copy.  To  bring  in- 
structions into  the  record  by  a  bill  of  exceptions,  the  whole 
original  biU  containing  the  instructions  must  be  copied  into 
the  transcript.  But  to  bring  the  original  longhand  man- 
uscript of  the  evidence  into  the  record  without  copying 
the  evidence,  the  whole  original  bill  of  exceptions  embrac- 
ing the  evidence  must  be  put  into  the  transcript  The 
judge's  original  certificate  is  as  much  a  part  of  such  an 
original  bill  of  exceptions  as  is  the  original  manuscript 
of  the  evidence.  It  must  necessarily  follow  that  the  orig- 
inal manuscript  of  the  evidence  and  the  instructions  can 
not  be  brought  up  by  one  bill  of  exceptions.  Leach  v.  Mat- 
fix,  149  Ind.  146.  In  the  one  case  it  is  necessary  to  bring 
up  the  original  certificate  of  the  judge,  which  is  an  essen- 
tial part  of  the  original  biU,  and  in  the  other  it  must  be 
copied.  The  original  manuscript  of  the  evidence  is  not 
incorporated  into  a  bill  of  exceptions  until  the  judge  has 
signed  the  biU,  and  caused  it  to  be  filed.  It  is  this  bill 
the  derk  may  certify  to  the  appellate  court,  and  not  simply 
the  longhand  manuscript  of  the  evidence.  The  statute 
(§638a  Bums  1901)  says  it  shall  be  sufficient  if  the  tran- 
script contain  the  original  bill  of  exceptions,  embracing 
all  such  evidence.     "When  it  is  thus  incorporated  into 
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Bt:!  in  die  abseace  of  :he  evirieace  me  can  not  s»v  that 

ibe  court  erred  in  civii:<r  or  in  iefu5:r-<r  to  cive  ir.stnic- 

tion&    An  examination  of  the  instructions  given  o«x>s  n->t 

difclose  that  anv  of  them  aie  erroceoui;.  as  mote  afetraet 

propositions  of  law,  and  witliout  the  evidence  m?  can  not 

sav  that  thev  mere  not  applicaKe  to  rLo  case  made  bv  thi* 

eridenoe.     And  in  the  absence  of  the  evidence  we  must 

conclude,  aldioudi  an  insmiction  aske^l  for  stated  t!:o  law 

correctly,  that  it  was  refused  because  it  was  not  applicable 

to  the  case  made  bv  the  evidence. 

Judgment  affirmed. 


Home  Electric  Light  &  Power  Compaxy  et 

Aii.  r.  Collins. 

[Ha  3,CM.    Faed  March  17, 1903.    Rehearing  doiied  Maj  ».  19QSL 

Tnyisfer  denied  October  15^  190S.  ] 

AppBAii. — Mnt  ErcepHcns. — Rerifw. — ^An  exception  taken  by  two  or 
mare  oopartiee  jointly  to  a  ruling  is  a  fonnal  notice  of  their  par- 
poee  jointly  to  reserre  the  qaestion  and  assign  it  as  error  on  ap* 
peal,  and  udeas  the  action  of  the  court  excepted  to  jointly  can 
be  reviewed  as  to  all  who  join  in  the  exception,  it  may  not  be  re* 
viewed  as  to  any  of  them.    pp.  494,  4SiS. 

COKTILLCTS. — Refciftionfor  Failure  to  Comply  with  Prormon*. — Rtcwrry 
of  Peart  of  Orndderation  Paid. — G  entered  into  an  agreement  with 
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three  stockholders  of  a  corporation  by  the  terms  of  which  he  was 
to  poichase  their  certain  shares  of  stock,  92,000  to  be  paid  at  the 
time  the  agreement  was  entered  int^,  and  a  second  payment  at  a 
fixed  time  in  the  fature.  The  stock  was  not  to  be  assigned  to  C 
nntil  the  second  payment  was  made.  The  contract  vras  signed  by 
the  three  stockholders  and  the  corporation.  The  cash  payment 
was  made  to  the  three  stockholders.  Upon  default  in  wnA^itig 
second  payment,  G  was  notified  by  the  three  stockholders  and  the 
corporation  that  they  had  determined  to  rescind  any  rights  of 
phdntiff  under  the  contract  because  of  his  f  ailore  to  comply  with 
its  provisions.  Held,  that  there  could  be  no  recovery  by  G  against 
the  corporation  on  account  of  the  92,000  payment,  pp,  496,  497, 
GoRPOBATiONS.— FratMl  of  Stockholder  in  Sale  offfis  Stock, — Where  cor- 
];)orate  stock  is  imrchased  of  stockholders  who  individually  mis- 
represent the  condition  of  the  corporation  for  their  own  benefit, 
the  corporation  is  not  liable  in  damages  for  such  fraudulent  mis- 
representations,  although  the  agreement  as  to  the  terms  of  sale 
be  signed  by  the  corporation,    p.  4^8. 

From  Elkhart  Circuit  Court ;  Anthony  Deahly  Special 
Judge. 

Action  by  Carroll  Collins  against  the  Home  Electric 
Light  &  Power  Company  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Beveraed. 

J.  S,  Dodge  and  0.  Z.  Hubbell^  for  appellants. 
0,  T.  Chamberlain  and  P.  L.  Turner^  for  appellee. 

Black,  P.  J. — The  appellee  sued  the  appellants,  the 
Home  Electric  Light  &  Power  Company,  Orrin  X.^Lum- 
bert,  John  E.  Micks  and  Ephraim  L.  Gilman.  The  judg- 
ment was  in  favor  of  the  appellee  against  the  corporation 
alone.  We  therefore  can  examine  only  the  alleged  errors 
assigned  by  the  corporation  separately;  being  the  overrul- 
ing of  its  separate  demurrer  to  each  of  the  six  paragraphs 
of  complaint,  and  the  overruling  of  its  motion  for  a  new 
triaL 

The  demurrer  to  the  complaint  was  a  several  and  sep- 
arate demurrer  of  each  of  the  defendants  to  each  of  the 
paragraphs  of  complaint.  Upon  the  overruling  of  the  de- 
murrer the  defendants  jointly  excepted.  "Where  the  ob- 
jection or  exception  in  the  court  below  or  assignment  of 
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error  in  this  court  is  joint  as  to  several  rulings  or  acts 
of  the  court,  the  same  will  fail  unless  valid  as  to  all  such 
rulings  or  acts."  Saunders  v.  Montgomery,  143  Ind.  185. 
An  assignment  by  two  or  more  of  a  ruling  against  one 
only,  as  error,  can  not  be  sustained  as  to  anyone,  because 
it  is  not  well  assigned  by  all  who  join  therein.  Walker 
V.  Hill,  111  Ind.  223 ;  SparJclin  v.  Wardens,  etc.,  119  Ind. 
535 ;  King  v.  Boston,  135  Ind.  353 ;  Ooss  v.  Wallace,  140 
Ind.  541.  Errors  must  be  joint  against  all  who  join  in 
assigning  them  on  appeal,  to  be  available.  Green  v.  Heas- 
ton,  154  Ind.  127 ;  Grimes  v.  Grimes,  141  Ind.  480.  Upon 
a  joint  assignment  of  errors,  one  of  several  appellants  can 
not  avail  himself  of  errors  which  are  not  conunon  to  all 
his  co-appellants,  but  affect  him  alone.  Yeoman  v.  Shaef- 
fer,  155  Ind.  308.  Where  appellants  jointly  assigned  as 
errors  a  ruling  on  the  separate  demurrer  of  each  of  them, 
and  the  separate  motion  of  each  for  a  new  trial,  it  was 
held  that  no  question  was  presented.  Louisville,  etc.,  R. 
Co.  V.  Smoot,  135  Ind.  220.  An  exception  taken  jointly 
by  a  number  of  coparties  can  not  avail  them,  unless  well 
taken  as  to  all  of  them.  Hatfield  v.  Cummings,  152  Ind. 
537.  ''Where  two  or  more  parties  unite  in  an  exception,  it 
must  be  well  taken  as  to  all  or  it  will  be  unavailing.'*  Elli- 
ott, App.  Proc.,  §788.  An  exception  taken  by  two  or  more 
coparties  jointly  to  a  ruling  is  a  formal  notice  of  their 
purpose  jointly  to  reserve  the  question  upon  that  ruling 
for  future  review,  and  to  assign  it  as  error  on  an  appeal 
from  the  judgment  in  the  cause.  Unless  the  action  of 
the  court  excepted  to  jointly  can  be  reviewed  as  to  all 
who  joined  in  the  exception,  it  ought  not  to  be  reviewed 
as  to  any  of  them. 

The  suggestion  of  the  appellee  that  no  question  is  prop- 
erly presented  as  to  the  sufficiency  of  the  complaint  seems 
to  be  correct.  The  motion  for  a  new  trial  was  made  by 
the  appellants  severally,  and  they  severally  excepted  to 
the  overruling  thereof.     A  very  large  number  of  causes 
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were  assigned  in  the  motion,  many  of  them  not  so  presented 
in  the  record  as  to  make  the  errors,  if  such,  to  which  they 
related,  availahle  for  the  corporation  alone. 

The  record,  however,  requires  us  to  examine  as  to  the 
assignments  that  the  verdict  was  not  sustained  by  suffi- 
cient evidence,  that  it  was  contrary  to  law,  and  that  the 
amount  of  recovery — $2,335 — ^was  too  large.  The  capital 
stock  of  the  corporation  amoimted,  at  its  face  value,  to 
$50,000,  and  the  defendants  Lumhert,  Micks,  and  Oilman, 
each  separately  owned  a -number  of  shares;  the  aggregate 
amoimt  of  the  stock  owned  by  them  being  seven-eighths 
of  the  whole  capital  stock.  In  August,  1896,  a  contract 
in  writing  was  made  for  the  sale  of  the  stock  of  these 
three  stockholders  to  the  appellee  Collins.  It  was  signed 
by  these  four  persons,  and  with  their  names  was  also  signed 
the  name  of  the  corporation,  by  the  defendant  Lumhert, 
as  vice-president,  and  the  defendant  Micks,  as  secretary. 
The  contract,  however,  was  an  executory  agreement,  the 
expressed  purpose  of  which  was  the  purchase  by  the  ap- 
pellee, and  the  sale  to  him  by  the  three  individual  de- 
fendants, of  the  stock  of  the  defendant  Micks,  of  the  par 
value  of  $12,500,  the  stock  of  the  defendant  Oilman,  of 
the  same  amount,  and  the  stock  of  the  defendant  Lum- 
hert, of  the  par  value  of  $18,750.  Among  the  provisions 
for  the  payment  for  these  shares  of  stock  was  one  for  the 
payment  by  the  appellee  of  $2,000  in  cash,  upon  the  mak- 
ing of  the  contract,  to  the  defendants  Micks,  Lumhert,  and 
Oilman,  who,  according  to  the  terms  of  the  contract,  were 
to  be  paid,  in  a  manner  stated  in  the  contract,  a  further 
sum  in  December,  1896;  and  until  the  payment  of  the 
$2,000  payable  inmiediately,  and  of  the  amount  payable 
in  December,  the  appellee  was  not  to  be  entitled  to  any 
of  the  proceeds  from  the  running  of  the  plant  of  the  cor- 
poration, or  to  the  control  of  such  proceeds  or  of  the  plant, 
nor  was  the  stock  to  be  sooner  assigned  to  the  appellee. 
After  the  date  in  December  for  the  payment  of  the  sum 
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then  to  be  received,  the  same  not  being  paid,  a  notice  in 
writing,  signed  by  the  three  individual  defendants^  and  by 
the  corporation,  by  Micks,  secretary,  and  addressed  to  the 
appellee,  was  delivered  to  him,  which  purported  to  be  a 
notice  from  the  signers  thereof  that  they  had  determined 
to  elect  to  rescind  any  rights  or  privileges  of  the  appellee 
by  reason  of  the  contract,  because  of  his  failure  to  com- 
ply with  its  provisions.  In  the  amount  of  recovery  was 
included,  it  seems  to  be  conceded,  a  sum  because  of  the 
$2,000  in  cash  paid  by  the  appellee  at  the  making  of  the 
contract  We  can  not  find  any  reason  for  a  recovery  against 
the  corporation  on  account  of  this  payment  By  the  terms 
of  the  contract  no  part  of  this  sum  was  to  go  to  the  cor- 
poration, but  it  was  all  to  go  to  the  three  stockholders  in 
part  payment  under  the  agreement  for  the  purchase  of  their 
shares  of  stock ;  and  the  evidence  shows,  without  conflict, 
that  it  all  did  go  to  them,  and  was  distributed  among  them 
in  the  ratio  of  their  holdings  of  stock,  and  was  appropri- 
ated by  them  to  their  own  use  as  individuals,  as  was  the 
manifest  intention  of  the  appellee,  as  shown  by  the  terms 
of  the  contract.  It  was  not  money  paid  to  the  corpora- 
tion or  received  by  any  other  person  for  its  use  and  benefit 
We  have  no  occasion  to  express  any  opinion  as  to  the  lia- 
bility of  the  three  stockholders  who  received  and  retained 
the  money,  but  we  know  no  reason  for  requiring  the  cor- 
poration to  repay  it. 

The  appellee  rendered  service  in  the  employment  of  the 
corporation  for  a  number  of  months,  for  which  he  was 
paid  in  part  only.  There  was  a  contention  between  the 
parties  as  to  the  rate  of  compensation  per  month  to  which 
he  was  entitled,  but  it  appears  from  the  evidence  that  some 
portion  of  the  compensation,  whether  reckoned  at  the  rate 
for  which  the  appellee  contended,  or  by  that  insisted  upon 
by  the  defendants,  remained  unpaid;  and  some  portion 
of  the  amount  of  recovery  would  seem  to  be  attributable 
Vol.  81—82 
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to  this  claim  on  account  of  services  rendered,  but  we  are 
unable  to  determine  satisfactorily  what  amount  was  award- 
ed on  this  account. 

All  of  the  paragraphs  of  complaint  sought  recovery 
either  on  account  of  such  services,  or  the  payment  in 
cash  at  the  making  of  the  contract,  except  that  in 
one  paragraph  recovery  of  damages  was  sought  on  the 
ground  of  deceit,  through  alleged  fraudulent  representa- 
tions. If  it  were  claimed  that  the  verdict  embraced  any 
damages  for  fraud,  the  evidence  shows  that  all  the  alleged 
fraudulent  representations  were  made  by  the  individual 
defendants  for  their  own  benefit,  in  an  attempt  on  their 
part  to  sell  their  shares  of  stock;  and,  whatever  might 
properly  be  said  as  to  the  liability  of  the  individual  de- 
fendants on  this  ground,  the  evidence  would  not  warrant 
a  recovery  of  such  damages  from  the  corporation. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Everett  Piano  Company  v.  Bash. 

[No.  4,504.    Filed  October  16,  1903.  ] 

Appeal  and  Error. — Jurisdiction, — Dismissal. — ^The  Appellate  Oonrt 
takes  notice  of  its  jurisdiction,  and  will  dismiss  an  appeal,  where 
it  has  no  jurisdiction  thereof,  without  a  motion  to  dismiss. 
pp.  499,  500. 

SAMit.'—Jtaisdiciion.'--'A7nendcUory  ^c<.— The  act  of  1903  (Acts  1903, 
p.  280)  amending  ^6  and  §7  of  the  act  of  1901  (Acts  1901,  p.  665) 
concerning  appeals  applies  only  to  appeals  taken  after  the  taking 
effect  of  the  amendatory  act.    p.  600. 

Justices  of  the  Peace.— /umc^tctum.— The  clause  of  ^1600  Bums 
1901  giving  justices  of  the  peace  jurisdiction  to  the  extent  of  $100 
is  surplusage  as  to  the  amount  stated,  and,  under  this  statute, 
justices  of  the  peace  have  original  jurisdiction  in  actions  of  con- 
tracts or  tort,  where  the  deht  or  damage  claimed,  or  the  value 
of  the  property  sought  to  be  recovered,  does  not  exceed  $200,  and 
have  jurisdiction  to  enter  judgment  by  confession  to  the  amount 
of  9300.    p.  500. 

AppeaIi  and  Error. — Cause  Within  Jurisdiction  of  Justice  of  the  Peace. 
— Complaint. — Demand. — In  a  suit  for  damages  for  a  breach  of  a 
written  warranty  in  the  sale  of  a  piano,  certain  defects  in  the 
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conBtmction  of  the  piano  were  alleged  in  the  complaint,  for  which 
certain  exx>en8e8  were  incurred,  and  it  was  alleged,  "that  the  said 
instroment,  if  eqnal  to  the  guaranty,  would  be  of  the  value  of 
$250,  whereas  it  is,  in  fact,  worth  not  to  exceed  $125,  demanding 
judgment  for  $200  damages.  The  complaint  was  amended  by 
changing  the  amount  as  to  the  value  of  the  piano  from  f250  to 
$100,  but  the  demand  was  not  increased,  and  plaintiff  recovered  a 
judgment  for  $200,  from  which  an  apx>eal  was  taken.  Held,  that 
the  amendment  did  not  affect  the  jurisdiction,  as  the  amount  of 
damages  demanded  was  not  changed,  that  tlie  cause  was  within 
the  jurisdiction  of  a  justice  of  the  peace,  and  an  appeal  thereof 
to  the  Supreme  or  Appellate  Court  was  prohibited  by  the  act  of 
1901  (Acts  1901,  p.  665).    pp.  600-604. 

From  Wabash  Circuit  Court;  W.  G.  Sayre,  Special 
Judge. 

Action  by  Sherman  P.  Bash  against  the  Everett  Piano 
Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Appeal  dismissed. 

J.  F.  France  and  Z.  T.  Dungan^  for  appellant. 
U.  S.  Lesh  and  Eben  Leshj  for  appellee. 

Black,  J. — The  appellant  was  sued  by  the  appellee  for 
damages  for  a  breach  of  a  written  warranty  in  the  sale 
of  a  piano. 

The  appellee,  appearing  specially,  has  filed  a  motion  for 
the  dismissal  of  the  appeal  for  want  of  jurisdiction.  The 
appeal  was  taken  in  term  time,  the  transcript  on  appeal 
being  filed  July  15,  1902.  The  act  of  March  12,  1901, 
concerning  appeals,  etc  (Acts  1901,  p.  665  et  seq.,  §1337a 
et  seq.  Bums  1901),  provided  in  §6:  "No  appeal  shall 
hereafter  be  taken  to  the  Supreme  Court  or  to  the  Ap- 
pellate Court  in  any  civil  case  which  is  within  the  juris- 
diction of  a  justice  of  the  peace  except  as  provided  in 
§8  of  this  act."  There  is  not  in  this  case  any  question 
mentioned  in  §8  of  that  statute,  and,  therefore,  if  the  cause 
is  one  within  the  jurisdiction  of  a  justice  of  the  peace,  the 
appeal  must  be  dismissed ;  and  this  would  be  true  without 
a  motion  to  dismiss,  inasmuch  as  this  court  must  take  notice 
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of  its  want  of  jurisdiction.  Fitch  v.  Long,  29  Ind.  App. 
463.  The  act  of  1903  (Acts  1903,  p.  280),  amending  §6 
and  §7  of  the  above  mentioned  statute  of  1901,  relates  by 
its  terms  only  to  appeals  taken  after  the  taking  effect  of 
the  amendatory  act,  March  9,  1903.  By  §10  of  an  act 
of  1861  (Acts  1861,  p.  140,  §1500  Burns  1901)  it  is 
provided:  "Justices  of  the  peace  shall  have  jurisdiction 
to  try  and  determine  suits  founded  on  contracts  or  tort, 
where  the  debt  or  damage  claimed  or  the  value  of  the  prop- 
erty sought  to  be  recovered  does  not  exceed  $100,  and  con- 
current jurisdiction  to  the  amount  of  $200,  but  the  de- 
fendant may  confess  judgment  for  any  sum  not  exceeding 
$300.  Xo  justice  shall  have  jurisdiction  in  any  action 
of  slander,  for  malicious  prosecutions,  or  breach  of  mar- 
riage contract,  nor  in  any  action  wherein  the  title  to  lands 
shall  come  in  question,  or  the  justice  be  related  by  blood 
or  marriage  to  either  party."  The  clause  of  this  statute 
giving  jurisdiction  to  the  extent  of  $100  is  surplusage  as 
to  the  amount  stated,  and,  under  this  statute,  justices  of 
the  peace  have  original  jurisdiction  in  actions  of  contract 
or  tort,  where  the  debt  or  damage  claimed,  or  the  value 
of  the  property  sought  to  be  recovered,  does  not  exceed 
$200,  and  have  jurisdiction  to  enter  judgment  by  confes- 
sion to  the  amount  of  $300.  Leathers  v.  Hogan,  17  Ind. 
242 ;  Chicago,  etc.,  R.  Oo  v.  Spencer,  23  Ind.  App.  605 ; 
Second  Nat.  Bank  v.  Button,  81  Ind,  101;  Dugdale  v. 
Doney,  28  Ind.  App.  283. 

The  written  warranty  declared  upon,  in  the  body  thereof, 
was  as  follows:  "This  is  to  certify  that  the  piano,  style 
seventeeen,  E.  B.  ISo.  20,059,  manufactured  by  the  Everett 
Piano  Company  and  sold  by  Wm.  John  &  Son,  of  Hunt- 
ington, Indiana,  is  warranted  against  any  defect  in  man- 
ufacture, and  seven  years  are  allowed  to  test  the  same." 
It  was  alleged  in  the  complaint,  "that  said  piano  is  de- 
fective in  the  manufacture  thereof,  in  this:  that  it  will 
not  remain  in  tune  for  a  reasonable  length  of  time,  and 
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that  the  plaintiflf  is  required  to  employ  a  skilled  workman 
to  place  the  same  in  tune  as  often  as  four  times  annually. 
Plaintiflf  avers  that  said  failure  to  remain  in  tune  results 
from  defects  in  the  construction  and  manufacture  thereof. 
Plaintiflf  avers  that  by  reason  of  said  defective  construc- 
tion and  manufacture  he  has  been  required  to  expend  the 
sum  of  $65  in  having  the  same  placed  in  tune,  and  has 
by  reason  thereof  been  damaged  in  said  sum  of  $65 ;  that 
he  was  once  required  to  ship  said  piano  to  Cincinnati  for 
repair,  at  an  expense  of  $10,  by  which  he  was  damaged 
in  the  said  sum  of  $10 ;  that  the  said  instrumtot,  if  equal 
to  the  guaranty,  would  be  of  the  value  of  $400,  whereas 
it  is,  in  fact,  worth  not  to  exceed  $125.  Plaintiflf  avers 
that  the  aforesaid  defect  in  the  construction  and  manu- 
facture of  said  piano  constitutes  a  breach  of  the  said  guar- 
anty, by  which  breach  he  has  been  damaged  in  the  sum 
of  $200,  as  above  set  out.  Wlierefore  plaintiflf  prays  judg- 
ment for  $200  damages,  his  costs,  and  all  other  proper 
reUef." 

It  api)ears  from  an  entry  of  record  that  the  court  granted 
the  appellee  leave  to  amend  the  complaint  "by  changing 
the  amounts  as  to  value  of  instrument  from  $250  to  $400." 
Upon  trial  the  court  found  for  the  appellee  in  the  sum 
of  $200,  and  thereupon  rendered  judgment  accordingly. 

In  Washhum  v.  Payne,  2  Blackf.  216,  the  action  was 
brought  before  a  justice  of  the  peace  on  a  bond  for  $175, 
with  condition  for  the  delivery  of  certain  property.  The 
plaintiflf,  in  stating  his  cause  of  action,  claimed  $81.25, 
and  he  had  judgment  for  that  amount.  The  statute  gave 
jurisdiction  to  a  justice  of  the  peace  where  the  sum  due 

or  demanded  did  not  exceed  $100.     It  was  held  that  the 

• 

cause  was  within  the  jurisdiction  of  the  justice  of  the  peace. 
In  State  Bank  v.  Brooks,  4  Blackf.  485,  it  was  held 
that  the  whole  amount  of  the  several  sums  demanded  in 
the  declaration,  and  not  the  amount  of  any  particular  item, 
should  be  considered  in  respect  to  the  jurisdiction  of  the 
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signed  by  the  Hon.  Harry  B.  Tuthill,  judge  of  said  court, 
on  the  5th  day  of  April,  1900,  and  verified  in  my  office 
on  the  7th  day  of  May,  1900.    In  witness  whereof,"  etc. 

It  is  apparent  from  the  record  that  the  bill  of  excep- 
tions in  the  transcript  is  a  copy  of  the  whole  original  bill 
of  exceptions,  except  the  manuscript  of  the  evidence  is  the 
original  manuscript.  It  seems  that  the  evidence  and  the 
instructions  were  all  put  into  one  original  bill  of  excep- 
tions ;  that  the  manuscript  of  the  evidence  was  taken  from 
this  bill  and  inserted  in  the  transcript,  the  instructions 
and  all  the  rest  of  the  original  bill  being  copied.  This 
is  so  stated  in  appellant's  brief.  The  clerk's  certificate 
shows  that  the  manuscript  of  the  evidence  in  the  transcript 
is  the  original  manuscript,  and  not  a  copy.  To  bring  in- 
structions into  the  record  by  a  bill  of  exceptions,  the  whole 
original  bill  containing  the  instructions  must  be  copied  into 
the  transcript.  But  to  bring  the  original  longhand  man- 
uscript of  the  evidence  into  the  record  without  copying 
the  evidence,  the  whole  original  bill  of  exceptions  embrac- 
ing the  evidence  must  be  put  into  the  transcript.  The 
judge's  original  certificate  is  as  much  a  part  of  such  an 
original  bill  of  exceptions  as  is  the  original  manuscript 
of  the  evidence.  It  must  necessarily  follow  that  the  orig- 
inal manuscript  of  the  evidence  and  the  instructions  can 
not  be  brought  up  by  one  bill  of  exceptions.  Leach  v.  Mat- 
tix,  149  Ind.  146.  In  the  one  case  it  is  necessary  to  bring 
up  the  original  certificate  of  the  judge,  which  is  an  essen- 
tial part  of  the  original  bill,  and  in  the  other  it  must  be 
copied.  The  original  manuscript  of  the  evidence  is  not 
incorporated  into  a  bill  of  exceptions  until  the  judge  has 
signed  the  bill,  and  caused  it  to  be  filed.  It  is  this  bill 
the  clerk  may  certify  to  the  appellate  court,  and  not  simply 
the  longhand  manuscript  of  the  evidence.  The  statute 
(§638a  Bums  1901)  says  it  shall  be  sufficient  if  the  tran- 
script contain  the  original  bill  of  exceptions,  embracing 
all  such  evidence.     "When  it  is  thus  incorporated  into 
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a  bill  of  exceptions,"  said  the  court  in  Wagoner  v.  Wilson, 
108  Ind.  210,  "signed  and  filed,  it  becomes  the  duty  of 
the  clerk,  on  request  of  the  party  entitled,  to  certify  iU 
to  the  appellate  court,  with  the  transcript  of  the  record, 
without  inserting  anything,  or  otherwise  changing  it  in 
respect  to  the  matter  contained  in  the  bill.'*  See  Weakley 
V.  Wolf,  148  Ind.  208 ;  Koontz  v.  Hammond,  21  Ind.  App. 
76 ;  City  of  Decatur  v.  Stoops,  21  Ind.  App.  397.  The 
evidence  is  not  in  the  record. 

As  everything  in  the  bill  of  exceptions,  except  the  evi- 
dence, seems  to  have  been  copied  into  the  transcript,  the 
bill  is  sufiicient  to  bring  the  instructions  into  the  record. 
But  in  the  absence  of  the  evidence  we  can  not  say  that 
the  court  erred  in  giving  or  in  refusing  to  give  instruc- 
tions. An  examination  of  the  instructions  given  does  not 
disclose  that  any  of  ihem  are  erroneous,  as  mere  abstract 
propositions  of  law,  and  without  the  evidence  we  can  not 
say  that  they  were  not  applicable  to  the  case  made  by  the 
evidenoa  And  in  the  absence  of  the  evidence  we  must 
conclude,  although  an  instruction  asked  for  stated  the  law 
correctly,  that  it  was  refused  because  it  was  not  applicable 
to  the  case  made  by  the  evidence. 

Judgment  affirmed.  . 


Home  Electric  Light  &  Power  Company  et 

AL.  V.  Collins. 

[No.  3,624.    Filed  March  17, 1908.    Rehearing  denied  May  26,  1903. 

Transfer  denied  October  15,  1903.  ] 

Appeal. — Joint  Exceptions. — Review, — An  exception  taken  by  two  or 
more  coparties  jointly  to  a  mling  is  a  formal  notice  of  their  pur- 
pose jointly  to  reserve  the  question  and  assign  it  as  error  on  ap- 
peal, and  unless  the  action  of  the  court  excepted  to  jointly  can 
be  reviewed  as  to  all  who  join  in  the  exception,  it  may  not  be  re- 
viewed as  to  any  of  them.    pp.  494,  496. 

Ck)NTRA0T8. — Rescission  for  Failure  to  Comply  with  Provisions. — Recovery 
of  Part  of  Consideration  Paid. — G  entered  into  an  agreement  with 
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signed  by  the  Hon.  Harry  B.  Tuthill,  judge  of  said  court, 
on  the  5th  day  of  April,  1900,  and  verified  in  my  office 
on  the  7th  day  of  May,  1900.    In  witness  whereof,"  etc. 

It  is  apparent  from  the  record  that  the  bill  of  excep- 
tions in  the  transcript  is  a  copy  of  the  whole  original  bill 
of  exceptions,  except  the  manuscript  of  the  evidence  is  the 
original  manuscript.  It  seems  that  the  evidence  and  the 
instructions  were  all  put  into  one  original  bill  of  excep- 
tions ;  that  the  manuscript  of  the  evidence  was  taken  from 
this  bill  and  inserted  in  the  transcript,  the  instructions 
and  all  the  rest  of  the  original  bill  being  copied.  This 
is  so  stated  in  appellant's  brief.  The  clerk's  certificate 
shows  that  the  manuscript  of  the  evidence  in  the  transcript 
is  the  original  manuscript,  and  not  a  copy.  To  bring  in- 
structions into  the  record  by  a  bill  of  exceptions,  the  whole 
original  bill  containing  the  instructions  must  be  copied  into 
the  transcript.  But  to  bring  the  original  longhand  man- 
uscript of  the  evidence  into  the  record  without  copying 
the  evidence,  the  whole  original  bill  of  exceptions  embrac- 
ing the  evidence  must  be  put  into  the  transcript.  The 
judge's  original  certificate  is  as  much  a  part  of  such  an 
original  bill  of  exceptions  as  is  the  original  manuscript 
of  the  evidence.  It  must  necessarily  follow  that  the  orig- 
inal manuscript  of  the  evidence  and  the  instructions  can 
not  be  brought  up  by  one  bill  of  exceptions.  Leach  v.  Mat- 
tix,  149  Ind.  146.  In  the  one  case  it  is  necessary  to  bring 
up  the  original  certificate  of  the  judge,  which  is  an  essen- 
tial part  of  the  original  bill,  and  in  the  other  it  must  be 
copied.  The  original  manuscript  of  the  evidence  is  not 
incorporated  into  a  bill  of  exceptions  until  the  judge  has 
signed  the  bill,  and  caused  it  to  be  filed.  It  is  this  bill 
the  clerk  may  certify  to  the  appellate  court,  and  not  simply 
the  longhand  manuscript  of  the  evidence.  The  statute 
(§638a  Burns  1901)  says  it  shall  be  sufficient  if  the  tran- 
script contain  the  original  bill  of  exceptions,  embracing 
all  such  evidence.     "When  it  is  thus  incorporated  into 
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a  bill  of  exceptions,"  said  the  court  in  Wagoner  v.  Wilson, 
108  Ind.  210,  "signed  and  filed,  it  becomes  the  duty  of 
the  clerk,  on  request  of  the  party  entitled,  to  certify  iU 
to  the  appellate  court,  with  the  transcript  of  the  record, 
without  inserting  anything,  or  otherwise  changing  it  in 
respect  to  the  matter  contained  in  the  bill."  See  Weahley 
V.  Wolf,  148  Ind.  208 ;  Koontz  v.  Hammond,  21  Ind.  App. 
76 ;  City  of  Decatur  v.  Stoops,  21  Ind.  App.  397.  The 
evidence  is  not  in  the  record. 

As  everything  in  the  bill  of  exceptions,  except  the  evi- 
dence, seems  to  have  been  copied  into  the  transcript,  the 
bill  is  sufiicient  to  bring  the  instructions  into  the  record. 
But  in  the  absence  of  the  evidence  we  can  not  say  that 
the  court  erred  in  giving  or  in  refusing  to  give  instruc- 
tions. An  examination  of  the  instructions  given  does  not 
disclose  that  any  of  them  are  erroneous,  as  mere  abstract 
propositions  of  law,  and  without  the  evidence  we  can  not 
say  that  they  were  not  applicable  to  the  case  made  by  the 
evidenca  And  in  the  absence  of  the  evidence  we  must 
conclude,  although  an  instruction  asked  for  stated  the  law 
correctly,  that  it  was  refused  because  it  was  not  applicable 
to  the  case  made  by  the  evidence. 

Judgment  affirmed.  . 


Home  Electric  Light  &  Power  Company  et 

AL.  V.  Collins. 

[No.  3,624.    Filed  March  17, 1908.    Rehearing  denied  May  26,  1903. 

Transfer  denied  October  15,  1903.  ] 

Appeal. — Joint  Exceptions. — Review, — An  exception  taken  by  two  or 
more  coparties  jointly  to  a  ruling  is  a  formal  notice  of  their  pur- 
pose jointly  to  reserve  the  qnestion  and  assign  it  as  error  on  ap- 
peal, and  unless  the  action  of  the  court  excepted  to  jointly  can 
be  reviewed  as  to  all  who  join  in  the  exception,  it  may  not  be  re- 
viewed as  to  any  of  them,    pp,  494t  4^5, 

Ck)NTRAOTS. — Rescission  for  FaiLuve  to  Comply  with  Provisions, — Recovery 
of  Part  of  Consideration  Paid. — G  entered  into  an  agreement  with 
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signed  by  the  Hon.  Harry  B.  Tuthill,  judge  of  said  court, 
on  the  5th  day  of  April,  1900,  and  verified  in  my  office 
on  the  7th  day  of  May,  1900.    In  witness  whereof,"  etc. 

It  is  apparent  from  the  record  that  the  bill  of  excep- 
tions in  the  transcript  is  a  copy  of  the  whole  original  bill 
of  exceptions,  except  the  manuscript  of  the  evidence  is  the 
original  manuscript.  It  seems  that  the  evidence  and  the 
instructions  were  all  put  into  one  original  bill  of  excep- 
tions ;  that  the  manuscript  of  the  evidence  was  taken  from 
this  bill  and  inserted  in  the  transcript,  the  instructions 
and  all  the  rest  of  the  original  bill  being  copied.  This 
is  so  stated  in  appellant's  brief.  The  clerk's  certificate 
shows  that  the  manuscript  of  the  evidence  in  the  transcript 
is  the  original  manuscript,  and  not  a  copy.  To  bring  in- 
structions into  the  record  by  a  bill  of  exceptions,  the  whole 
original  bill  containing  the  instructions  must  be  copied  into 
the  transcript.  But  to  bring  the  original  longhand  man- 
uscript of  the  evidence  into  the  record  without  copying 
the  evidence,  the  whole  original  bill  of  exceptions  embrac- 
ing the  evidence  must  be  put  into  the  transcript.  The 
judge's  original  certificate  is  as  much  a  part  of  such  an 
original  bill  of  exceptions  as  is  the  original  manuscript 
of  the  evidence.  It  must  necessarily  follow  that  the  orig- 
inal manuscript  of  the  evidence  and  the  instructions  can 
not  be  brought  up  by  one  bill  of  exceptions.  Leach  v.  Mai- 
tix,  149  Ind.  146.  In  the  one  case  it  is  necessary  to  bring 
up  the  original  certificate  of  the  judge,  which  is  an  essen- 
tial part  of  the  original  bill,  and  in  the  other  it  must  be 
copied.  The  original  manuscript  of  the  evidence  is  not 
incorporated  into  a  bill  of  exceptions  until  the  judge  has 
signed  the  bill,  and  caused  it  to  be  filed.  It  is  this  bill 
the  clerk  may  certify  to  the  appellate  court,  and  not  simply 
the  longhand  manuscript  of  the  evidence.  The  statute 
(§638a  Bums  1901)  says  it  shall  be  sufficient  if  the  tran- 
script contain  the  original  bill  of  exceptions,  embracing 
all  such  evidence.     "When  it  is  thus  incorporated  into 
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a  bill  of  exceptions,"  said  the  court  in  Wagoner  v.  Wilson, 
108  Ind.  210,  "signed  and  filed,  it  becomes  the  duty  of 
the  clerk,  on  request  of  the  party  entitled,  to  certify  it 
to  the  appellate  court,  with  the  transcript  of  the  record, 
without  inserting  anything,  or  otherwise  changing  it  in 
respect  to  the  matter  contained  in  the  bill."  See  Weakley 
V.  Wolf  J 148  Ind.  208 ;  Koontz  v.  Hammond,  21  Ind.  App. 
76;  City  of  Decatur  v.  Stoops,  21  Ind.  App.  397.  The 
evidence  is  not  in  the  record. 

As  everything  in  the  bill  of  exceptions,  except  the  evi- 
dence, seems  to  have  been  copied  into  the  transcript,  the 
bill  is  sufiicient  to  bring  the  instructions  into  the  record. 
But  in  the  absence  of  the  evidence  we  can  not  say  that 
the  court  erred  in  giving  or  in  refusing  to  give  instruc- 
tions. An  examination  of  the  instructions  given  does  not 
disclose  that  any  of  them  are  erroneous,  as  mere  abstract 
propositions  of  law,  and  without  the  evidence  we  can  not 
say  that  they  were  not  applicable  to  the  case  made  by  the 
evidence.  And  in  the  absence  of  the  evidence  we  must 
conclude,  although  an  instruction  asked  for  stated  the  law 
correctly,  that  it  was  refused  because  it  was  not  applicable 
to  the  case  made  by  the  evidence. 

Judgment  affirmed.  . 


Home  Electric  Light  &  Power  Company  et 

AL.  V.  Collins. 

[No.  3,624.    Filed  March  17, 1908.    Rehearing  denied  May  26,  1903. 

Transfer  denied  October  15,  1903.  ] 

Appeal. — Joint  Exceptions. — Review. — ^An  exception  taken  by  two  or 
more  coparties  jointly  to  a  mling  is  a  formal  notice  of  their  pur- 
pose jointly  to  reserve  the  question  and  assign  it  as  error  on  ap- 
peal, and  unless  the  action  of  the  conrt  excepted  to  jointly  can 
be  reviewed  as  to  all  who  join  in  the  exception,  it  may  not  be  re- 
viewed as  to  any  of  them.    pp.  494^  496, 

Ck)NTRAOTS. — Rescission  for  FaUvre  to  Comply  with  Provisions. — Recovery 
of  Part  of  Consideration  Paid. — 0  entered  into  an  agreement  with 
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trators  firmly  by  these  presents.  Sealed  with  his  seal  and 
dated  this  26th  day  of  May,  1892.  The  conditions  of  this 
obligation  are  such,  whereas  the  above  bounden  obligor  has 
subscribed  for  four  shares  of  stock  at  $100  each  in  said 
association,  for  which  shares  of  stock  he  received  from 
said  association  the  sum  of  $-400  as  a  loan,  which  shares 
of  stock  are  hereby  transferred  as  collateral  security  for 
the  payment  of  this  bond,  with  agreement  on  his  part  that 
he  will  continue  to  pay  monthly  dues  on  said  shares  of 
stock  at  the  rate  of  eighty  cents  per  month  on  each  share 
of  stock,  together  with  a  premium  of  six  per  cent  per 
annum  on  each  share  of  stock,  and  interest  on  said  loan 
at  the  rate  of  six  per  cent,  per  annum,  all  payable  on  or 
before  the  25th  day  of  each  month,  until  such  shares  shall 
mature  as  provided  by  the  by-laws  of  said  association; 
also,  pay  all  fines  and  assessments  on  such  shares  as  pro- 
vided for  in  said  by-laws.  All  payments  of  money  here- 
under shall  be  made  at  the  ofiices  of  the  association,  in 
the  city  of  Indianapolis,  Tndiana.  Now,  if  the  above 
bounden  obligor  shall  well  and  truly  keep  and  perform 
said  bond  in  every  part,  then  the  above  bounden  obliga- 
tion to  be  void  and  of  no  effect;  but  if  default  be  mad© 
in  any  part  thereof,  then  the  above  bounden  obligor  to 
forfeit  all  the  premiums,  fines,  assessments,  and  interest  so 
paid  into  said  association,  and  pay  back  said  loan  less  all 
such  dues  credited  thereon.  All  payments  of  money  hereby 
secured  shall  be  made  without  relief  from  valuation  or 
appraisement  laws,  and  with  ten  per  cent,  attorney's  fees. 
(Signed)     George  W.  IToah." 

Appellant  Emma  Stradley  answered  in  six  paragraphs, 
as  follows:  (1)  Payment;  (2)  set-off  in  the  amount  paid 
by  appellant  as  a  borrowing  stockholder,  which,  with  the 
added  earnings,  amounted  to  $642.80;  (3)  set-off  in  the 
amount  of  $642.80,  being  seventy-two  consecutive  mciitlily 
payments  of  $7.20  each,  with  the  earnings  thereof  added 
— ^the  earnings  being  alleged  to  be  $124.40;  (4)  that  the 
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stock  certificate  provides  for  only  seventy-two  monthly  pay-- 
ments,  and  that  such  payments  were  made  before  the  com- 
mencement of  this  action;  (5)  that  appellee's  agent,  by 
printed  circular  used  and  oral  representations  made  in 
n^otiating  the  loan,  represented  that  the  seventy-two  pay- 
ments would  mature  the  stock  and  pay  the  debt,  and  that 
appellee  was  thereby  estopped;  (6)  that  the  value  of  the 
appellant's  stock  exceeds  and  more  than  pays  the  debt  and 
interest;  and  that  appellee  had  exceeded  the  powers  and 
rights  given  it  by  the  statute  under  which  it  was  organized. 

The  trial  court  sustained  appellee's  demurrer  to  the  sec- 
ond, third,  and  sixth  paragraphs  of  answer.  The  trial 
resulted  in  a  finding  and  judgment  for  appeUee  in  the 
sum  of  $248.60,  and  foreclosing  the  mortgage. 

It  is  assigned  as  error  that  the  trial  court  erred  in  strik- 
ing out  interrogatories  forty-three  to  ninety-one,  both  in- 
clusive, and  interrogatories  one  hundred  and  three  and  one 
hundred  and  six.  The  error,  if  any,  arising  out  of  this  ac- 
tion of  the  trial  court  in  this  regard  is  not  presented  by  the 
assignment  of  error.  The  question  must  be  presented  by 
motion  for  a  new  trial.  It  does  not  appear  as  one  of 
the  specifications  in  appellants'  motion  for  a  new  trial.  It 
was  not  error  to  strike  out  the  exhibits  filed  with  appel- 
knts'  fifth  paragraph  of  answer.  These  exhibits  consisted 
of  printed  statements  of  the  condition  of  appellee  com- 
pany, of  the  plan  or  method  of  doing  business,  and  of  the 
profit  coming  to  both  borrowing  and  non-borrowing  stock- 
holders. The  fifth  pai^graph  of  answer  was  held  sufficient 
without  these  exhibits.  .Its  allegations  covered  all  the  mate- 
rial facts  stated  in  the  exhibits,  and  upon  the  trial  they 
were  admitted  in  evidence  thereunder.  The  foundation  of 
the  answer  was  not  the  exhibits,  and,  as  evidence,  they 
performed  for  appellants  every  legal  service  to  which  they 
were  entitled.  Nor  did  the  trial  court  conmiit  reversible 
error  in  sustaining  appellee's  demurrer  to  the  second,  third, 
and  sixth  paragraphs  of  answer.    Any  evidence  admissible 
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Hnder  the  second  and  third  paragraphs  was  admissible  un- 
der  the  other  issues  made,  and  the  defense  of  ultra  vires 
attempted  in  the  sixth  paragraph  could  not  be  made  by 
appellant  in  his  position  as  appellee's  debtor.  Pooch  v. 
Lafayette  Bldg.  Assn.,  71  Ind.  357 ;  Chicago,  etc.,  R.  Co. 
V.  DerJces,  103  Ind.  520;  National  Bank  v.  Matthews,  98 
U.  S.  621;  Thompson,  Corporations,  §§6021-6040.  The 
rule  prohibiting  a  debtor  from  denying  the  right  of  the 
creditor  to  make  the  loan  to  him  is  well  stated  by  Thomp- 
son in  §6040,  supra,  as  follows:  "The  doctrine  now  is, 
that  the  corporation  thus  making  the  loan  in  good  faith 
may  recover  upon  or  enforce  the  security,  and  that  the 
borrower  will  be  estopped,  by  his  act  of  receiving  the  loan 
and  keeping  the  money,  from  setting  up  that  the  corpo- 
ration had  no  power  to  make  it." 

The  questions  raised  under  appellants'  motion  for  a  new 
trial  hardly  admit  of  separate  discussion.  It  is  the  well 
settled  law  in  this  State  that  where  a  certificate  of  stock  of 
a  building  and  loan  association  provides  that  the  payments 
thereon  shall  not  exceed  a  certain  number  specified  therein, 
the  stockholder  can  not  be  required  to  pay  more  than  the 
specified  number.  The  payment  of  the  number  of  pay- 
ments named  in  the  certificate  of  stock  may  not  mature  it 
and  make  it  worth  its  face  value — ^which  result  the  associa- 
tion does  not  guarantee — ^but  the  stock  only  matures  when 
the  dues  paid  and  earnings  apportioned  to  it  amount  to  the 
face  value  thereof.  Wayne,  etc.,  Assn.  v.  SJcelton,  27  Ind. 
App.  624;  Union  Mut.,  etc.,  Assn.  vj  Aichele,  28  Ind.  App. 
69.  That  when  the  stockholder  becpmes  a  borrowing  mem- 
ber, and  such  agreement  as  to  the  number  of  payments  to  be 
made  is  not  carried  into  the  bond  and  mortgage  securing 
the  loan,  but  instead  thereof  it  is  provided  in  the  bond  and 
mortgage  that  the  borrower  shall  continue  to  pay  the  dues 
on  such  stock  until  it  matures  according  to  the  by-laws  of 
such  association,  then  in  such  case  the  limitation  placed  on 
the  number  of  payments  is  of  no  avail  to  the  borrowing 
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member,  because  the  contract  as  represented  by  his  bond 
and  mortgage  is  the  contract  by  which  he  is  bound,  and  its 
terms  as  to  the  repayment  of  the  loan  will  be  enforced. 
Wayne,  etc.,  Assn.  v.  SJcelton,  supra.  Oral  or  printed  state- 
ments made  by  the  officers  or  agents  of  a  building  and  loan 
association  in  direct  contradiction  of  the  by-laws,  when  the 
by-laws  are  made  a  part  of  the  contract  by  reference  there- 
to, or  when  such  declarations  or  statements  are  in  direct 
contradiction  of  the  plain  language  of  the  contract  itself, 
whether  relied  upon  by  the  person  to  whom  made  or  not, 
can  not  be  made  the  basis  of  an  estoppel,  unless  such  rep- 
resentations are  fraudulently  made.  The  case  of  Hariman 
V.  International  Bldg.,  etc.,  Assn.,  28  Ind.  App.  65,  does 
not  hold  otherwise,  and  its  reasoning  is  in  line  with  this 
statement  of  the  law. 

The  case  at  bar  is  not  within  the  reasoning  or  rule  an- 
nounced in  Lime  City,  etc.,  Assn.  v.  Wagner,  122  Ind.  78, 
17  Am.  St.  342,  and  International  Bldg.,  etc.,  Assn.  v. 
Bratton,  24  Ind.  App.  654.  Both  the  bond  and  mortgage 
required  appellant  to  pay  the  dues  until  the  stock  ma- 
tured. This  she  had  not  done.  The  trial  court  properly 
permitted  the  secretary  of  the  appellee  association  to  testify 
as  to  the  value  of  appellants'  stock  at  the  time  of  the  trial, 
and  we  think  rendered  a  correct  judgment  from  the  evi- 
dence presented  by  the  record. 

Judgment  affirmed. 
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Kepler  v.  Wright. 

[No.  4,797.    Filed  October  27,  1903.  ] 

Spboifio  Performance.  —  Contract  to  Convey  Land,  —  Complaint. — 
Where,  by  the  terms  of  a  contract  for  the  sale  and  convejance  of 
real  estate,  the  payment  of  flOO  and  the  execution  of  a  note  and 
mortgage  for  the  remainder  of  the  purchase  money  was  to  pre- 
cede the  execution  of  the  deed,  bat  after  the  payment  of  a  smn 
far  in  excess  of  flOO  the  vendor  repudiated  the  contract,  a  com- 
plaint by  the  vendee  for  specific  performance  is  not  bad  for  -want 
of  an  averment  that  plaintiff  had  made  or  offered  to  make  the 
note  and  mortgage,    p.  6I4, 

Same. — Contract  to  Convey  Land. — Special  Findings. — Conclusion  of  Law. 
— ^A  contract  for  the  sale  and  conveyance  of  land  provided  that 
the  vendee  should  take  possession  of  the  real  estate  and  make 
specified  monthly  payments  until  $100  of  the  purchase  price  had 
been  paid,  at  which  time  the  vendee  was  to  execute  a  note  and 
mortgage  for  the  remainder  of  the  purdiase  money  and  the  vendor 
to  execute  a  deed  of  conveyance.  In  a  suit  by  vendee  for  specific 
performance,  the  court  found  sx)ecially  that  the  vendee  took  posses- 
sion of  the  land  and  m^de  the  payments  as  provided,  and,  when  flOD 
had  been  paid,  demanded  of  vendor  that  he  execute  a  deed,  which 
was  refused ;  that  the  vendee  continued  to  make  i)ayments,  until 
a  sum  far  in  excess  of  $100  had  been  paid,  when  the  vendor  took 
forcible  possession  of  the  premises  and  has  held  possession  ever 
since;  that  the  total  amount  paid  by  the  vendee,  including  the 
rental  value  of  the  i>remises  after  the  vendee  was  dispossessed 
was  equal  to  the  full  purchase  price  as  stipulated  in  the  agree- 
ment. It  was  further  found  that  after  the  payment  of  the  first 
9100  by  the  vendee,  the  vendor  voluntarily  paid  taxes  on  the  prop- 
erty, a  part  of  which  had  become  delinquent.  Held,  that  the 
findings  justified  the  conclusion  of  law  that  plaintiff  was  entitled 
to  a  deed  and  to  possession,  and  that  the  right  to  have  his  contract 
specifically  enforced  dated  from  the  time  he  first  demanded  a  deed. 
pp.  6I4-6I6. 

Trial. — Conclusions  of  Law. — Motion  to  Modify  Judgment. — ^When  a  judg- 
ment conforms  to  the  conclusions  of  law,  a  motion  to  modify  the 
judgment  can  not  prevail,    p.  616. 

Prom  "Wayne  Circuit  Court ;  H.  C.  FoXy  Judge. 

Suit  by  Amanda  "Wright  against  George  T.  Kepler. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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L.  E.  Kepler^  for  appellant. 

W.  A.  Medskevj  W.  F.  Medsker  and  W.  A.  Bondy  for 
appellee. 

Robinson,  C.  J. — Transferred  from  the  Supreme  Court 
under  the  act  of  March  12,  1901.  Suit  for  the  specific  per- 
formance of  a  contract  to  sell  land.  In  appellee's  com- 
plaint it  is  averred  that  in  January,  1888,  appellant  owned 
a  certain  lot,  which  appellee,  by  a  written  contract,  pur- 
chased, and  which  appellant  agreed  to  convey  to  appellee. 
The  contract,  made  a  part  of  the  complaint,  provides  that 
appellant  "hereby  leases  and  lets  unto"  appellee  the  lot  de- 
scribed "at  the  monthly  rent  of  the  repairs  and  $3  cash 
rent,  payable  monthly  on  the  14th  day  of  each  month." 
Appellant  "further  agrees  to  make  to  the  order  of  Amanda 
Wright  a  warranty  deed  for  said  property  when  she  pays 
$100  on  the  properly  and  gives  a  note  and  mortgage  for 
$130  at  eight  per  cent,  in  advance,  considering  the  prop- 
erty worth  $230,  and  the  $3  or  other  sums  paid  every 
month,  payments  on  the  $230  to  be  calculated  as  if  the 
$230  were  to  draw  eight  per  cent,  interest  payable  monthly 
in  advance  from  date."  It  was  also  agreed  that  appellee 
should  have  no  right  to  hold  possession  unless  she  kept  the 
property  in  good  repair  and  paid  the  rent  in  advance,  and, 
if  she  failed  to  pay  the  $3  per  month,  appellant  should 
have  the  right  to  enter  and  take  possession  only  after  giving 
thirty  days'  written  notice,  unless  the  rent  was  paid  before 
the  expiration  of  the  thirty  days.  It  is  further  averred 
that  appellee  took  possession  under  the  contract,  and  made 
lasting  and  valuable  improvements ;  that  she  paid  the  $100 
according  to  the  terms  of  the  contract;  that  she  had  paid 
him  a  sum  far  in  excess  of  that  amount,  and  has  performed 
all  the  covenants  incumbent  upon  her  under  the  contract ; 
that  she  has  repeatedly  demanded  that  appellant  execute 
to  her  a  warranty  deed  to  the  lot,  which  he  has  refused  to 
do;  that  in  December,  1900,  appellant,  during  the  tem- 
VoL.  81—33 
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porary  absence  of  appellee,  unlawfully  entered  into  and  took 
possession  of  the  premises  without  right  or  process  of  law, 
and  now  holds  tha  same  from  appellee ;  that  she  has  long 
since  paid  to  appellant  all  the  money  due  him  by  the  agree- 
ment, and  that  if  any  sum  still  remains  impaid  she  is  will- 
ing to  pay  the  same,  and  brings  the  same  into  court  for 
appellant's  use  and  benefit;  asking  that  the  deed  be  exe- 
cuted, and  for  damages. 

The  complaint  is  not  as  specific  in  some  particulars  as  it 
should  be,  but,  as  it  does  not  wholly  omit  any  material  aver- 
ment, such  defects  may  be,  and  in  this  case  are,  cured  by  the 
special  finding  of  facts. 

The  complaint  is  not  defective  for  want  of  an  averment 
that  appellee  made  or  offered  to  make  the  note  and  mort- 
gage. The  execution  of  the  deed  and  the  execution  of  the 
note  and  mortgage  were  concurrent  acts.  But,  when  the 
•agreed  amount  was  paid,  the  next  act  to  be  done  was  the 
making  of  the  deed.  When  appellant  refused  to  make  the 
deed,  he  repudiated  the  contract  so  far  as  he  could.  After 
he  had  refused  to  make  the  deed,  it  would  have  been  a  use- 
less formality  to  tender  the  note  and  mortgage.  In  Parker 
V.  McAllister,  14  Ind.  12 — a  similar  case — the  court  said: 
'^y  the  terms  of  the  contract,  the  payment  of  the  first  in- 
stalment was  to  precede  the  execution  of  the  deed  by 
the  vendor.  The  making  of  the  deed  was  the  next  thing 
in  order;  for  regularly  no  mortgage  could  be  made  by  the 
vendee  until  the  vendor  had  passed  the  title  to  him.  As 
the  vendor  refused  to  accept  the  money,  and,  so  far  as 
he  could,  repudiated  the  contract,  the  tender  of  a  mort- 
gage could  not  be  made;  for  the  vendee  had  no  legal  title 
to  the  land  to  mortgage."  See  Souffrain  v.  McDonald, 
27  Ind.  269 ;  Turner  v.  Parry,  27  Ind.  163 ;  Blair  v.  Ham- 
ilton,  48  Ind.  32 ;  Bums  v.  Fox,  113  Ind.  205 ;  Homer 
V.  Clarh,  27  Ind.  App.  6. 

The  special  findings  show  the  execution  of  the  written 
contract;  that  immediately  after  the  execution  of  the  con- 
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tract  appellee  took  possession  of  the  lot,  and  continued  to 
occupy  the  same  until  about  December  21,  1900,  at  which 
time,  during  the  absence  of  appellee,  and  without  her 
knowledge  and  consent,  appellant  took  forcible  possession 
of  the  premises,  and  has  continued  to  hold  such  posses- 
sion, without  right,  until  the  present  time;  that  after  ap- 
pellee took  possession  she  paid  appellant  $3  each  and  every 
month  for  eighty-nine  consecutive  months,  beginning  with 
the  month  of  January,  1888,  and  ending  with  the  month 
of  May,  1895;  during  such  time  she  kept  the  prop- 
erty in  repair,  aS  she  had  agreed;  during  the  years  1895 
and  1896  appellee's  husband  furnished  appellant,  at  his 
request,  butter,  meat,  and  eggs,  to  the  amoimt  of  $22.85, 
which  sum  it  was  agreed  should  be  applied  to  the  pur- 
chase price  of  the  property ;  that  she  has  paid  in  all  upon 
the  purchase  price  of  the  property  $289.80;  that  at  the 
time  appellant  forcibly  took  possession  the  rental  value  of 
the  property  was  $3  per  month,  of  which  appellee  has  been 
deprived  by  appellant,  who  has  appropriated  j;he  property 
to  his  own  use;  that,  after  appellee  had  paid  $100,  she 
demanded  of  appellant  that  he  execute  to  her  a  deed,  which 
he  refused  to  do;  that  afterwards,  and  while  she  was  in 
nowise  in  default  in  the  execution  of  the  contract,  she 
again  demanded  a  deed,  which  he  refused,  and  still  refuses, 
although  appellee  has  at  all  times  been  ready  and  will- 
ing to  execute  the  note  and  mortgage  upon  receiving  from 
appellant  a  deed ;  that,  after  appellee  had  demanded  a  deed, 
appellant  voluntarily,  and  without  being  required  or  re- 
quested so  to  do  by  appellee,  paid  taxes  on  the  property 
in  the  sum  of  $25.28,  which  amount  so  paid  api)ellee  never 
agreed  nor  promised  to  repay ;  that  the  taxes  accrued  after 
the  first  4100  of  the  principal  sum  in  addition  to  the  in- 
terest had  been  paid  on  the  contract;  that  $15.89  of  this 
amount  was  for  delinquent  taxes;  that  appellee  has  paid 
to  appellant,  including  the  rental  value  of  the  property 
during  the  time  appellant  has  wrongfully  held  possession, 
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the  full  purchase  price  as  stipulated  in  the  agreement,  and 
has  complied  with  all  the  conditions  of  the  agreement  As 
conclusions  of  law  it  is  stated  that  appellee  is  entitled  to 
a  deed  and  to  possession,  and  that  her  right  to  have  the 
contract  specifically  enforced  dates  from  the  time  she  de- 
manded a  deed  in  1895,  and  appellant's  refusal  to  exe- 
cute a  deed. 

It  is  argued  at  some  length  that  the  findings  are  not 
sustained  by  sufficient  jevidence;  that  the  court  erred  in 
its  conclusions  of  law  and  in  overruling  certai,n  motions 
to  modify  the  judgment.  The  findings  \>y  the  court  are 
within  the  issues  presented  by  the  pleadings,  and  upon 
a  careful  consideration  of  all  the  evidence  it  is  manifest 
that  the  findings  are  supported  by  the  evidence.  The  trial 
court  was  the  exclusive  judge  of  the  credibility  of  the 
witnesses.  No  good  purpose  would  be  subserved  by  a  dis- 
cussion of  the  evidence.  There  is  evidence  in  the  record 
to  support  the  findings  of  fact  made  by  the  court. 

There  is  no  error  of  which  appellant  can  complain  in 
the  conclusions  of  law  upon  the  facts  found.  Appellee, 
under  the  facts  found,  had  paid  the  full  purchase  price 
of  the  lot,  and  was  entitled  to  a  deed  when  she  first  made 
a  demand  for  it.  The  conclusions  of  law  are  right  upon 
the  facts  found. 

Appellant's  several  motions  to  modify  the  judgment 
were  properly  overruled.  The  judgment  rendered  is  the 
only  judgment  authorized  by  the  conclusions  of  law.  The 
motions  sought  only  such  changes  in  the  judgment  as  would 
have  made  it  not  in  accordance  with  the  conclusions  of 
law.  If  a  judgment  conforms  to  the  conclusions  of  law 
a  motion  to  modify  the  judgment  can  not  prevail.  The 
statute  (§560  Bums  1901)  provides  tliat  in  a  special  find- 
ing the  court  shall  first  state  the  facts  in  writing,  and  then 
the  conclusions  of  law  upon  them,  "and  judgment  shall 
be  entered  accordingly.''  Nading  v.  Elliott,  137  Ind.  261 ; 
Smith  V.  McKean,  99  Ind.  101. 
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There  is  no  error  in  the  record.  The  record  diows  that 
the  merits  are  entirely  with  the  appellee.  Judgment 
affirmed. 


Brown  v.  Reeves  &  Company. 

[No.  4,624.    Filed  October  27,  1903.  ] 

QuiETiNa  Title. — Tax  Sale. — Description, — A  description  of  real 
estate  in  a  notice  of  tax  sale  and  certificate  of  sale  as  "lot  one. 
Col.  W.  Ck)."  is  too  indefinite  and  uncertain  to  support  a  suit  to 
qniet  title,    pp.  618,  619, 

Tax  Sales. — Description, — Section  8601  Bnms  1901  requires  that 
land  be  advertised  for  tax  sale  by  same  description  as  on  tax 
duplicate,    pp,  619,  6W. 

Same. — Imperfect  Description, — Lien, — Where  in  a  suit  to  quiet  title 
to  lands  under  a  tax  sale  certificate  it  appeared  that  defendant 
had  obtained  title  through  a  sale  and  subsequent  conveyance 
under  a  partition  proceeding,  and  there  was  nothing  of  record  to 
show  tliat  the  land  had  been  sold  for  taxes  because  of  the  imper- 
fect description  thereof,  the  court  properly  held  that  the  tax  sale 
was  invalid  and  did  not  convey  title,  but  that  the  lien  of  the 
State  was  transferred  to  plaintiff,  and  that  he  was  entitled  to  a 
first  lien  for  the  amount  he  paid  together  with  penalties  and 
interest,    p,  6!^0, 

From  Bartholomew  Circuit  Court ;  F.  T.  Hordj  Judge. 

Suit  by  James  8:  Brown  against  Reeves  &  Company  to 
quiet  title.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirraed. 

W.  H.  Everroad  and  C,  B.  Cooper^  for  appellant. 
Marshall  Hacker  and  R.  H,  Spaugh^  for  appellee. 

Wiley,  J. — Action  by  appellant  against  appellee  to  quiet 
title  to  real  estate.  Trial  by  court.  Finding  and  judg- 
ment against  appellant.  Appellant  moved  for  a  new  trial 
for  the  reasons:  (1)  That  the  decision  of  the  court  was 
not  sustained  by  sufficient  evidence;  and  (2)  that  the  deci- 
sion of  the  court  wfts  contrary  to  law — and  this  motion 
was  overruled.  Such  ruling  is  the  only  error  assigned. 
Appellant  claims  title  by  virtue  of  a  tax  sale,  and  deed 
thereunder. 
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There  is  one  reason  at  least  why  the  judgment  can  not 
be  disturbed  under  the  evidence:  The  real  estate  was  not 
properly  described  in  the  notice  of  sale.  The  correct  de- 
scription of  the  property  in  controversy  is:  "Lot  one  in 
the  Columbus  Wheel  Company  and  M.  T.  Reeves'  addi- 
tion to  the  city  of  Columbus."  It  was  advertised  for  sale 
for  delinquent  taxes  as  "Lot  1,  Col.  W.  Co."  The  county 
auditor  entered  the  sale  on  the  register  of  sales  in  his 
office  as  follows :  "1  Col.  W.  Co.  &  M.  T.  R.  the  whole." 
On  the  tax  duplicate  for  1885  the  real  estate  was  de- 
scribed as  follows:  "Description  of  land  and  name  of 
town,  Col.  W.  Co.  In-lots  one."  The  lot  was  returned 
as  delinquent  for  the  unpaid  taxes  of  1885,  and  was  sold 
at  tax  sale  February  14,  1887,  for  such  delinquency  and 
the  taxes  of  1886.  Appellant,  as  purchaser,  received  a 
certificate  of  sale,  but  did  not  surrender  it  to  the  auditor 
or  demand  a  deed  until  May  2,  1901.  The  description 
"lot  1,  Col.  W.  Co."  is  too  indefinite  and  uncertain,  and 
in  fact  is  meaningless.  It  does  not  give  sufficient  data 
from  which  the  real  estate  could  be  located.  From  the 
description  a  competent  surveyor  could  not  identify  or 
find  the  lot.  There  is  no  means  known  to  the  science  of 
surveying  by  which  its  correct  description  could  be  ascer- 
tained. It  follows  that  the  maxim,  ^^certum  est  quod  cer- 
ium reddi  potest'*  is  not  applicable  here  for  the  reason  that 
there  is  no  means  of  making  certain  that  which  is  so  un- 
certain and  indefinite.  The  rule  only  applies  where  there 
is  some  means,  either  by  computation,  measurement,  or, 
in  such  case  as  this,  the  science  of  surveying,  that  what 
is  uncertain  may  be  made  certain. 

Thus,  in  Becker  v.  Baltimore,  etc.,  R.  Co.,  17  Ind.  App. 
324,  it  was  held  in  a  street  improvement  case  that  "tract 
of  land,  north  side,  between  Front  street  and  O.  &  M. 
R.  R."  did  not  describe  any  tract  of  land,  and  that  it 
did  not  furnish  any  data  from  which  its  true  description 
might  be  ascertained.     And  in  Lake  Erie,  etc.,  B.  Co.  v. 


•f 
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Walters,  9  Ind.  App.  684,  it  was  held  that  the  descrip- 
tion "L.  E.  &  W.  R.  R.  Co.  Ft.  front  134,  Eight  of  way," 
was  insufficient  to  fix  a  lien  for  a  street  assessment.  To 
the  same  effect  is  the  holding  in  Cleveland,  etc.,  B.  Co. 
V.  O'Brierij  24  Ind.  App.  547.  In  the  case  of  State,  ex 
rel.,  y.  Casteel,  110  Ind.  174,  186,  it  was  held  that  an 
insufficient  description  of  the  land  in  a  tax  sale  will  defeat 
the  title,  but  will  not  defeat  the  lien.  It  was  there  said: 
"The  lien  will  hold  if  the  purchaser  can  show  what  prop- 
erty was  intended  to  be  taxed,  but  the  title  will  not  pass 
if  the  description  is  defective."  The  same  rule  has  been 
adhered  to  in  subsequent  decisions.  Morrison  v.  Jacohy, 
114  Ind.  84;  MilliJcan  v.  City  of  Lafayette,  118  Ind.  323; 
Hall  V.  Barnes,  123  Ind.  394;  City  of  Logansport  v.  Case, 
124  Ind.  254.  The  sale  of  the  real  estate  in  controversy, 
upon  the  notice  given,  was  invalid,  and  hence  did  not  con- 
vey title  under  the  express  provision  of  the  statute.  Sec- 
tion 8631  Bums  1901  provides:-  "No  sale  or  conveyance 
of  land  for  taxes  shall  be  valid,  *  *  *  if  the  descrip- 
tion is  so  imperfect  as  to  fail  to  describe  the  land  or  lot 
with  reasonable  certainty,"  etc. 

The  rule,  as  indicated  by  the  authorities  above  cited 
and  the  statute  just  quoted,  obtains  in  other  jurisdictions, 
as  illustrated  by  the  following  cases:  Wallace  v.  Brown, 
22  Ark.  118,  76  Am.  Dec.  421 ;  Bidwell  v.  Webb,  10  Minn. 
59,  88  Am.  Dec.  56 ;  Jackson  v.  Sloman,  117  Mich.  126, 
75  N.  W.  282;  Upton  v.  People,  ex  rel.,  176  HI.  632, 
52  K  E.  358 ;  Turner  v.  Hand  County,  11  S.  D.  348, 
77  N*.  W.  589;  Van  Cise  v.  Carter,  9  S.  D.  234,  68  N. 
W.  539;  Black,  Tax  Titles,  §112;  Power  v.  Larabee,  2 
K  D.  141,  49  N.  W.  724;  Woods  v.  Freeman,  1  Wall. 
398, 17  L.  Ed.  543 ;  Tidd  v.  Bines,  26  Minn.  201,  S  N.  W. 
497 ;  Lawrence  v.  Fast,  20  111.  338,  71  Am.  Dec.  274. 

Another  reason  why  the  sale  for  taxes  is  invalid  in  this 
case,  is  because  the  lot  was  not  advertised  for  sale  in  the 
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description  as  the  same  was  described  on  tho  tax  duplicaie. 
The  statute  requires  this  to  be  done.    §8601  Bums  1901, 

Appellee  obtained  title  to  the  real  dstato  through  a  sale 
and  subsequent  conveyance  under  a  partition  proceeding, 
and  there  was  nothing  of  record  to  indicate  that  it  had 
been -sold  for  taxes,  because  the  attempted  description  in 
the  notice  of  sale  and  register  of  sales  was  no  description 
at  all,  and  therefore  it  was  not  notice  to  it.  The  court 
below  held  that  the  sale  was  invalid,  and  did  not  convey 
title,  but  that  the  lien  of  the  State  was  transferred  to  ap- 
pellant, and  gave  him  a  first  lien  for  the  amount  he  paid, 
together  with  penalties  find  interest,  including  subsequent 
payments.  The  amount  was  ascertained  by  the  court,  for 
which  judgment  was  rendered,  and  declared  to  be  a  first 
lien.  This  result  is  in  harmony  with  the  statute  and  de- 
cided cases.  §8632  Bums  1901 ;  Sloan  v.  Sewell,  81  Ind. 
180;  Reed  v.  Earhart,  88  Ind.  159;  Peckham  v.  Millikan, 
99  Ind.  352;  Scott  v.  Millihan,  104  Ind.  76;  State,  ex 
rel.j  V.  Casteel,  supra;  Travellers  Ins.  Co,  v.  Mairiin,  131 
Ind.  155;  Scarry  v.  Lewis,  133  Ind.  96. 

The  abbreviations,  purporting  to  be  a  description  of  the 
real  estate  disclosed  by  the  notice  of  sale  have  no  fixed 
meaning.  "Col."  does  not  stand  for  nor  signify  Colum- 
bus, "W."  does  not  stand  for  "wheel"  and  "M.  T.  R." 
does  not  stand  for  "M.  T.  Reeves."  Our  conclusion  is 
that  the  sale  was  invalid,  and  the  subsequent  conveyance 
under  it  did  not  convey  title,  because  of  a  failure  properly 
to  describe  the  real  estate  in  the  notice  of  sale. 

Appellant  urges  upon  us  the  proposition  that  a  tax  deed 
is  prima  facie  evidence  of  the  regularity  of  the  sale,  and 
of  the  title  in  the  holder.  This  is  both  statutory  and 
adjudicated  law,  and  there  is  no  contention  to  the  con- 
trary. §8624  Bums  1901;  Bichard  v.  Carrie,  145  Ind. 
49 ;  Doren  v.  Lupton,  154  Ind.  396.  But  appellant's  prima 
facie  case  as  made  by  his  tax  deed  is  overthrown  by  the 
facts  disclosed  by  the  record,  and  about  which  there  is  no 
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conflict.  Counsel  have  discussed  other  questions,  but  the 
view  we  have  taken  of  the  law  as  applied  to  the  evidence 
makes  it  unnecessary  to  decide  them. 

There  is  no  reversible  error  in  the  record.     Judgment 
affirmed. 


Parkhurst  et  al.  v.  Swift. 

[No.  4,801.    Filed  Octoliter  28»  1903.  ] 

Master  and  Servant. — Injtary  to  Lent  Servant, — Independent  Contractor. 
— Ckmstruction  of  Elevaior. — Defendants  contracted  to  constmot 
an  elevator  in  a  factory  of  a  paper  company  for  a  certain  sum, 
and  sent  their  agent  to  construct  same.  The  paper  company 
agreed  with  the  agent  to  furnish  three  men,  including  plaintiff, 
to  assist  in  constructing  the  work,  and  to  deduct  the  cost  of  their 
lahor  from  the  contract  price.  The  agent  assisted  in  the  work, 
and  in  so  doing  removed  a  brace  from  a  scaffold  which  rendered 
same  dangerous,  and  liable  to  fall.  He  directed  plaintiff  to  saw 
an  opening  in  the  second  floor,  and  while  he  was  so  at  work, 
directed  another  servant  to  go  upon  the  top  of  the  scaffold  and 
oil  machinery.  The  scaffold  gave  way  and  a  i)ortion  thereof  fell 
and  struck  plaintiff,  injuring  him.  Held,  that  defendants  were 
liable  for  the  injuries  sustained  by  plaintiff. 

From  the  Superior  Court  of  Madison  County ;  ff.  C. 
Ryariy  Judge. 

Action  by  Benjamin  F.  Swift  against  John  W.  Park- 
hurst and  others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

W.  A.  Kittinger  and  W.  S.  DiveUy  for  appellants. 

Alfred  Ellison  and  W.  8.  Ellis ^  for  appellee. 

• 

Black,  J. — The  appellee  recovered  judgment  against 

the  appellants  in  an  action  for  damages  for  a  per- 
sonal injury.  There  were  three  paragraphs  of  complaint, 
but  before  trial  the  appellee  dismissed  as  to  the  first  par- 
agraph. The  Alexandria  Paper  Company  was  a  defendant 
with  the  appellants,  but  the  court  sustained  its  motion, 
at  the  close  of  the  evidence,  to  instruct  the  jury  to  return 
a  verdict  for  that  defendant.     A  demurrer  of  the  appel- 
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lants  for  want  of  sufficient  facts  to  each  of  tlie  second  and 
third  paragraphs  of  the  complaint  was  overruled. 

So  far  as  the  second  and  third  paragraphs  differ  one 
from  the  other,  it  appears  from  the  record  that  the  ver- 
dict was  based  on  the  third  paragraph,  rather  than  the 
second,  and  an  examination  of  the  third  paragraph  alone 
will  be  sufficient  It  was,  in  substance,  alleged  therein 
that  the  paper  company  was  a  corporation,  and  that  the 
appellants  were  partners  doing  business  under  the  firm 
name  of  Parkhurst  Bros.  &  Co.,  and  were  engaged  in  con- 
structing elevators  and  in  putting  them  in  place  and  oper- 
ation; that  on  and  before  December  14,  1899,  the  paper 
company  was  constructing  a  large  factory  building  in  the 
city  of  Alexandria,  Madison  county,  Indiana,  and  at  that 
date  and  immediately  prior  thereto  the  appellants,  as  part- 
ners, were  constructing  an  elevator  and  putting  it  in  place 
and  operation  in  the  factory  building  for  the  paper  com- 
pany ;  that  the  contract  and  arrangement  between  the  paper 
company  and  the  appellants  by  which  the  latter  were  build- 
ing the  elevator  was  to  the  appellee  unknown;  that  he 
was  a  carpenter  by  trade,  and  for  many  weeks  prior  to 
the  date  mentioned  he  was  in  the  employ  and  under  the 
direction  and  control  of  the  paper  company,  and  working 
in  and  upon  the  factory  building,  exdfept  as  hereinafter 
stated;  that  about  four  days  prior  to  December  14,  1899, 
the  paper  company  ordered  and  directed  the  appellee  to 
go  to  work  for  the  appellants,  and  in  all  things  to  obey 
the  orders  and  directions  of  the  appellants,  and  to  work 
for  and  assist  them  in  putting  in  the  elevator  in  the  fac- 
tory building,  which  directions  and  arrangements  were 
agreed  to  and  fully  acquiesced  in  by  the  apx>ellants;  that, 
pursuant  to  these  orders  and  directions,  he  did,  about  four 
days  prior  to  the  date  mentioned,  go  to  work  for  the  ap- 
pellants in  and  upon  the  construction  of  the  elevator  and 
putting  it  in  place  in  the  building,  and  he  so  continued  to 
work  for  the  appellants  until  the  injury  complained  of 
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herein;  that  in  constructing  the  elevator  the  defendants 
entrusted  the  work  and  the  supervision  thereof  wholly  and 
exclusively  to  the  agent  and  superintendent  of  the  appel- 
lants; that  his  name  was  unknown  to  the  appellee;  that 
this  agent  and  superintendent  of  the  appellants  had  the 
exclusive  'supervision  and  control  of  the  conditions  sur- 
rounding the  work,  and  the  sole  and  exclusive  manage- 
ment, control,  and  supervision  of  all  the  work  of  construct- 
ing the  elevator  and  putting  it  in  place  and  running  order, 
and  had  at  all  times  full  authority  to  employ  or  discharge 
such  hands  as  he  deemed  necessary  to  the  proper  prose- 
cution of  the  work,  and  had  at  all  times  full  and  complete 
authority  to  direct  when  and  where  and  how  and  with 
what  tools  and  appliances  each  and  every  hand  engaged 
in  and  upon  the  work  of  constructing  the  elevator  and  put- 
ting it  in  place  and  running  order  should  work,  and  in 
all  the  work  and  supervision  and  control  thereof  this  su- 
perintendent acted  in  all  things  for  and  instead  of  the 
defendants ;  that  on  the  day  above,  mentioned,  and  for  four 
days  prior  thereto,  the  appellee  was  and  had  been  contin- 
uously working  upon  the  construction  of  the  elevator  and 
putting  it  in  place  and  running  order  in  the  factory  build- 
ing, and  was  under  the  exclusive  control  and  direction  of 
this  agent  and  superintendent ;  that  about  three  days  be- 
fore December  14, 1899,  the  appellants  had  cut  a  large  hole 
about  six  by  seven  feet  in  both  the  second  and  third  floors 
of  the  factory  building,  for  the  purpose  of  allowing  the 
elevator  to  pass  through  these  floors  in  its  ascent  and  de- 
scent when  in  operation,  and  at  the  same  time  the  appel- 
lants constructed  a  large  wooden  scaffold  about  eight  feet 
above  the  third  floor,  which  scaffold  was  constructed  by 
standing  four  small  scantlings  of  timber  on  end  on  that 
floor,  one  of  which  was  placed  on  the  floor  just  outside  of 
each  of  the  comers  of  this  large  hole  or  opening  on  the 
third  floor ;  that  the  appellant  nailed  cross-timbers  to  these 
upright  scantlings  about  eight  feet  above  the  third  floor. 
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and  laid  on  these  cross-timbers  heavy  wooden  boards  for 
a  flooring  for  the  scaffold ;  that  the  appellants  then  braced 
and  stayed  the  scaffold  by  nailing  slats  of  timber  from 
the  base  of  each  upright  timber  to  the  top  of  the  next  up- 
right timber,  and  then  crossing  such  braces  with  other 
braces  at  right  angles  and  nailing  the  same  to  the  upright 
timbers  at  top  and  bottom ;  that  the  scaffold  so  completed 
was  directly  over  the  hole  above  mentioned  in  the  third 
and  second  floors — ^all  of  which  facts  were  at  all  times 
known  to  the  paper  company;  that  on  December  14,  1899, 
while  the  appellee,  pursuant  to  the  orders  and  directions 
of  the  paper  company,  was  working  for  the  appellants,  and 
while  he  was  under  the  exclusive  and  absolute  control  and 
directions  of  the  agent  and  superintendent  above  mentioned 
of  the  appellants  and  the  paper  company,  this  superin- 
tendent ordered  and  directed  the  appellee  to  take  a  hand- 
saw and  saw  an  opening,  or  make  a  small  hole,  in  the 
second  floor  of  the  factory  building  at  the  edge  of  the 
large  hole  in  the  floor,  the  small  hole  being  for  the  pur- 
pose of  an  opening  through  which  a  cable  rope  for  raising 
and  lowering  the  elevator  was  to  pass;  that  the  appellee 
at  once  went  to  work  sawing  out  the  small  hole,  and  while 
he  was  so  at  work  the  superintendent,  while  in  the  line 
of  his  duty  as  such,  negligently  and  carelessly  knocked 
loose  and  took  away  said  braces  of  the  scaffold,  well  know- 
ing that  the  appellee  was  working  under  the  same,  and 
that  it  was  rendered  liable,  by  that  act  of  removing  the 
braces,  to  fall,  and  the  timbers  thereof  to  strike  and  injure 
the  appellee;  that  the  superintendent,  when  this  was  done, 
well  knew  that  it  would  render  the  place  where  the  appellee 
was  at  work  a  very  hazardous  and  dangerous  one;  that 
about  two  hours  after  this  removal  of  the  braces,  and  while 
the  appellee  was  still  at  work  sawing  out  the  hole  in  the 
second  floor,  the  superintendent,  while  in  the  line  of  his 
duties  as  such,  carelessly  and  negligently  ordered  one  of 
the  employes  of  the  appellant  to  go  upon  the  third  floor 
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factory  building  and  climb  on  the  scaffold  to  do 
"^rk  thereon  wholly  disconnected  with  the  work  the 
vas  doing;  that  the  superintendent,  at  the  time 
'ed  the  said  employe  so  to  go  upon*  the  plat- 
^ew  that  his  act  in  so  ordering  the  employe, 
the  employe  in  obeying  the  order,  would 
where  the  appellee  was  working  a  very 
»rdous  one,  and  that  the  same  was  liable 
11,  or  a  part  thereof,  down  on  the  ap- 
>]ure  him,  and  the  superintendent 
^^  act  in  removing  the  braces  and 
.^  tii6  employe  to  go  upon  the  scaffold 
.  xi  liable  to  be  thrown  dovm  and  to  fall  upon  and 
injure  the  appellee;  that  in  obedience  to  said  command 
of  the  superintendent  the  employe  attempted  to  go  upon 
the  platform,  when,  by  reason  of  the  braces  being  removed 
from  the  timbers  thereof  and  the  attempt  of  the  employe 
to  climb  upon  the  platform,  the  scaffold  and  the  timbers 
thereof  separated  and  fell  apart,  allowing  and  causing  one 
of  the  heavy  boards  on  the  scaffold  to  fall  through  the  hole 
in  the  third  floor  in  such  a  way  that  it  struck  the  appellee 
upon  the  back  and  side  and  greatly  and  permanently  in- 
jured him.  His  injuries  and  expenses  were  here  stated  in 
detail.  It  was  alleged  that  the  appellee  at  no  time  had 
any  knowledge  or  notice,  before  he  was  injured,  that  the 
braces  had  been  removed  from  the  frame  of  the  platform, 
or  that  anyone  was  ordered  to  go  upon  the  platform,  or 
was  attempting  or  about  to  go  upon  it;  that  the  injury 
was  brought  about  wholly  and  solely  by  reason  of  the  neg- 
ligence of  the  agent  and  superintendent  and  the  negligence 
of  the  paper  company  in  not  providing  and  maintaining 
a  safe  place  for  him  to  work  in,  and  the  negligence  of  the 
superintendent  in  removing  the  braces  from  the  scaffold 
and  ordering  said  employe  to  go  and  causing  him  to  at- 
tempt to  go  upon  the  scaffold  as  aforesaid,  and  thereby 
making  the  place  where  the  appellee  was  at  work  an  unsafe. 
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dangerous,  and  hazardous  one  in  which  to  work;  that  by 
his  said  injuries  so  received  he  was  damaged  in  the  sum 
of,  etc.,  for  which  he  demanded  judgment  against  each 
and  all  of  the  defendants. 

With  the  general  verdict  in  favor  of  the  appellee  the 
jury  returned  answers  to  interrogatories,  and  the  court 
overruled  a  motion  of  the  appellants  for  a  judgment  in  their 
favor  thereon  notwithstanding  the  general  verdict.  It  was 
thus  speiSially  found  that  the  appellee  had  been  working  as 
employe  doing  general  carpenter  work  for  the  paper  com- 
pany prior  to  December  10,  1899 ;  that  the  paper  company 
contracted  with  the  appellants  to  furnish  and  put  in  an 
elevator  in  the  factory  building  for  the  sura  of  $325 ;  that 
a  man  named  Gentry  came  to  Alexandria,  where  the  fac- 
tory was,  to  put  the  elevator  in  the  factory,  and  the  paper 
company  supplied  three  men  from  its  employes  to  assist  in 
the  putting  in  of  the  elevator,  in  the  putting  in  of  which 
the  appellee  was  injured.  These  three  men  were  Benjamin 
F.  Swift,  the  appellee,  and  one  Weaver  and  one  White,  all 
three  being  regular  employes  of  the  paper  company.  The 
paper  company  settled  with  these  three  men  for  their 
wages,  the  same  as  it  had  been  doing  regularly,  for  the  time 
they  worked  in  putting  up  the  elevator.  The  paper  com- 
pany afterward  settled  with  the  appellants,  and  paid  them 
the  first  contract  price,  less  the  amount  of  wages  of  the 
three  men ;  and  this  was  all  the  paper  company  paid  to  the 
appellants. 

Interrogatory  ten  and  the  answer  thereto  were  as  fol- 
lows: "Did  Parkhurst  Bros.  &  Co.  directly  employ  the 
plaintiff  and  Weaver  and  White  to  assist  in  putting  up  the 
elevator  where  the  plaintiff  was  injured  ?  A.  Yes,  by  their 
agent."  It  is  found  that  the  three  men  assisted  in  putting 
up  the  elevator  by  direction  of  the  superintendent  or  agent 
of  the  paper  company  for  them  to  assist  Grentry  in  putting 
it  up.  There  was  no  employment  of  the  three  men  to  as- 
sist in  putting  up  the  elevator  other  than  the  general  em- 
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ployment  by  the  paper  company  for  which  they  had  been 
working  for  some  months,  and  they  were  directed  by  the 
agent  or  superintendent  of  the  company  to  assist  in  putting 
up  the  elevator.  Interrogatory  fourteen:  "If  the  plain- 
tiff did  any  work  in  putting  up  the  elevator,  in  the  work 
of  which  he  was  injured,  under  any  other  employment  than 
his  employment  by  the  Alexandria  Paper  Company,  you 
may  state  when  he  was  so  employed  and  by  whom.  A. 
The  morning  the  elevator  man  came,  by  Parkhurst  Bros. 
&  Co.'s  agent."  The  paper  company,  after  it  had  made  its 
contract  with  the  appellants,  agreed  with  them  that  it 
would  furnish  a  part  of  the  labor  of  putting  in  the  eleva- 
tor, and  that  the  amount  of  the  labor  so  furnished  should 
be  deducted  from  the  contract  price,  and  that  it  would  pay 
theln  $325,  less  the  value  of  labor  furnished;  and  the 
paper  company  paid  to  the  appellants  that  sum,  less  the 
value  of  such  services.  All  this  was  at  Gentry^s  request. 
The  jury  found  that  there  was  evidence  that  Gentry  bore 
to  the  appellants  the  relation  of  agent.  He  came,  not  to 
assist  in  the  putting  up  of  the  elevator,  but  to  put  it  up. 
He  had  authority  given  him  by  the  appellants  to  employ  or 
discharge  others  in  the  work  of  putting  in  the  elevator. 
He  did  not  make  any  contract  with  the  appellee  or  Weaver 
or  White  for  them  to  work  in  putting  in  the  elevator.  The 
members  of  the  firm  of  Parkhurst  Bros.  &  Co.,  at  the  time 
when  that  firm  was  putting  in  the  elevator  and  when  the 
appellee  was  hurt,  were  the  appellants.  They  constituted 
a  partnership.  The  duty  of  Gentry,  under  and  by  virtue 
of  his  employment  by  the  appellants,  was  to  install  the 
elevator.  His  authority  to  hire  or  discharge  men  for  the 
appellants  was  as  their  agent.  Gentry  and  the  appellee 
and  Weaver  and  White  were  the  only. persons  that  worked 
on  the  job.  They  all  worked  at  manual  labor,  and  assisted 
each  other  in  the  entire  work  until  the  appellee  was  in- 
jured. On  the  day  on  which  the  appellee  was  injured,  the 
persons,  or  a  portion  of  them,  engaged  in  the  work,  built 
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a  scaffold  eight  feet  high  on  the  third  floor  of  the  building 
over  the  hatchway  which  had  been  cut  out  for  an  elevator. 
The  parties  engaged  in  putting  in  the  elevator  had  been 
working  in  and  about  the  scaffold  until  about  noon  of  the 
day  of  appellee's  injury.  Appellee  was  a  carpenter  of  ten 
or  eleven  years'  experience.  The  second  floor  had  been  laid 
around  and  near  the  hatchway.  The  appellee  was  engaged 
in  the  afternoon  in  sawing  a  small  hole  through  the  floor 
in  the  second  story,  for  the  rope  of  the  elevator,  imme- 
diately east  of  the  hatchway,  and  connected  therewith.  A 
board  was  laid  from  north  to  south  across  the  hatchway 
close  to  its  east  side.  The  appellee  was  standing  or  kneel- 
ing on  the  board  and  sawing  out  the  small  hole.  One  of 
the  braces  had  been  taken  from  one  side  of  the  scaffold  on 
the  third  floor  just  before  noon  of  the  day  on  which  He  was 
injured.  Weaver  was  present  and  saw  the  brace  taken 
away,  and  knew  it  was  taken  away.  While  appellee  was 
engaged  in  sawing  the  small  hole,  Gentry,  Weaver,  and 
White  were  engaged  in  the  basement  in  some  duties  about 
the  elevator  work,  and  while  they  were  there  Weaver  took 
some  grease,  and  went  to  the  third  floor  to  grease  some  pul- 
leys which  had  been  put  up  over  the  scaffold  there.  When 
he  got  to  the  third  floor  he  did  not  know  that,  if  he  imder- 
took  to  climb  upon  the  scaffold  from  which  the  brace  had 
been  removed,  or  upon  the  southeast  part  thereof,  the 
scaffold  would  thereby  be  pulled  apart,  and  be  liable  to  let 
a  board  on  the  scaffold  fall  down.  He  attempted  to  climb 
up  the  southeast  comer  of  the  scaffold,  and  in  doing  so  he 
pulled  the  scaffold  apart,  and  let  a  board  fall,  which  struck 
and  injured  the  appellee.  He  could  not  have  climbed  in 
safety  upon  the  scaffold  at  another  place.  He  climbed  up 
the  scaffold  without  thinking  or  paying  any  attention  to 
the  fact  that  the  brace  had  been  removed.  He  did  not 
know,  before  he  undertook  to  climb  up,  that,  if  he  did  so, 
he  would  pull  the  scaffold  apart,  and  did  not  undertake  to 
climb  up  carelessly  and  negligently,  and  without  thinking 
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what  he  was  doing.  There  were  not  at  that  time  about  the 
scaffold  or  on  the  third  floor  any  other  persons  who  were  or 
had  been  engaged  in  the  work  of  putting  in  the  elevator, 
or  concerned  in  that  work,  when  Weaver  undertook  to 
climb  upon  the  scaffold. 

The  appellee  was  not  injured  by  Weaver's  unthoughted- 
ly  undertaking  to  climb  upon  the  scaffold  when  he  knew 
that  to  do  so  would  pull  it  apart  and  let  the  board  fall. 
The  scaffold  was  immediately  over  the  opening  or  hatch- 
way on  the  third  floor  through  which  the  elevator  was  to 
pass,  and  the  opening  or  hatchway  through  which  the  eleva- 
tor was  to  pass  in  the  second  floor  was  immediately  under 
that  in  the  third  floor,  and  under  the  scaffold.  The  appel- 
lee knew  that  the  scaffold  on  the  third  floor  was  built  over 
the  hatchway  or  opening  in  that  floor.  If  he  had  been 
standing  on  the  floor  of  the  second  story  where  he  was  at 
work,  when  he  was  injured,  sawing  the  opening  in  that 
floor,  the  board  which  fell  would  have  struck  him.  He 
was  standing  or  kneeling  on  a  plank,  across  the  hatchway, 
bending  over  and  sawing  with  one  foot  on  the  board  and  one 
on  the  floor.  To  an  interrogatory  asking  if  there  was  any- 
thing in  the  way  of  his  standing  on  the  floor  and  sawing  a 
hole  in  the  floor,  at  which  work  he  was  engaged  when  in- 
jured, the  jury  answered  in  the  aifirmative.  It  would  not 
have  been  a  safer  place  for  him  to  have  sawed  the  hole  to 
stand  or  kneel  on  the  floor  than  to  stand  or  kneel  on  the 
plank.  He  could  have  performed  the  work  he  was  engaged 
in  doing  by  standing  or  kneeling  on  the  floor  immediately 
east  of  the  hole  he  was  sawing  in  the  floor,  but  at  a  disad- 
vantage; and  he  could  not  thus  have  done  the  work  as 
well  as  by  standing  or  kneeling  upon  the  board  across  the 
hatchway  and  immediately  west  of  the  hole  he  was  sawing, 
on  account  of  the  elevator  guide.  The  injury  was  not 
caused  by  the  unthoughtful  act  of  Weaver  doing  what  he 
knew  would  cause  the  scaffold  to  separate  and  cause  the 
Vol.  81—34 
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board  to  fall.  There  was  nobody  near  or  about  Weaver  to 
see  him  when  he  attempted  to  climb  up  the  scaffold.  It  was 
answered  that  Weaver  would  not  have  climbed  up  the  scaf- 
fold at  a  place  where  it  would  have  been  safe,  and  would 
not  have  pulled  the  scaffold  apart,  if  he  had  thought  about 
the  danger  which  he  knew  existed.  When  he  attempted 
to  climb  up  the  scaffold,  he  immediately  realized  that  he 
had  pulled  it  apart,  and  at  once  called  out  in  a  loud  voice 
to  watch  out  below,  and  the  board  continued  to  fall  from 
the  scaffold  and  struck  the  appellee.  The  appellee  had  been 
assisting  in  the  work  on  the  elevator  in  the  afternoon  on 
which  he  was  injured  along  with  other  men  working  on  the 
elevator  on  the  scaffold  on  the  third  floor.  He  went  with 
Gentry  from  that  floor  to  the  second  floor  a  short  time  be- 
fore he  was  injured,  and  when  he  started  down  he  left 
Weaver  and  White  on  the  third  floor,  and  the  appellee  at 
once  commenced  sawing  out  the  hole,  in  the  work  at  which 
he  was  injured.  He  knew  that  Weaver  and  White  were 
assisting,  along  with  himself  and  Gentry,  in  putting  in  the 
elevator. 

The  general  subject  of  the  duty  of  the  master  to  provide 
for  the  servant  a  safe  place  and  safe  appliances  for  his 
work  need  not  be  discussed.  The  casQ  proceeded  upon  the 
theory  of  the  liability  of  the  appellants  for  failure  prop- 
erly to  discharge  such  duty.  The  most  important  discus- 
sion of  counsel  has  reference  to  the  relation  of  the  parties 
concerned.  The  work  undertaken  by  the  appellants  was  in 
their  special  line  of  business,  and  the  providing  of  the 
elevator  and  placing  it  in  the  building  in  running  order 
constituted  one  entire  undertaking  for  a  single  definite 
price,  the  materials  and  labor  to  be  provided  by  the  appel- 
lants, the  paper  company  providing  only  the  building  in 
which  it  was  placed,  and  the  appellants  being  responsible 
to  the  paper  company  for  the  result  alone,  and  not  being 
under  its  control  and  direction  in  the  doing  of  the  work. 
It  seems  sufficiently  clear  that  the  appellants  were  inde- 
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pendent  contractors.  The  appellee  and  Weaver  and  White 
had  been  continuously  the  servants  of  the  paper  company. 
That  company  had  not  contracted  to  provide  any  of  the 
necessary  labor  or  assistance,  but  at  the  request  of  the  agent 
of  appellants  it  furnished  the  three  workmen,  for  whose 
services  the  appellants  paid  indirectly  by  allowing  a  deduc- 
tion of  the  amount  of  their  compensation  from  the  contract 
price,  the  wages  of  the  workmen  being  directly  delivered 
to  them  by  the  paper  company.  While  these  men  were  thus 
employed  they  were  not  under  the  control  and  direction  of 
the  paper  company  as  to  their  work,  but  they  were  for  the 
time  and  in  that  work  the  servants  of  the  appellants,  and 
were  under  the  entire  control  and  management  of  the  agent 
Gentry,  who  alone  represented  the  appellants  on  the  ground 
and  in  the  work,  with  full  control  as  to  the  manner  of  per- 
formance and  authority  to  employ  the  needed  assistance 
and  to  discharge  workmen  so  engaged  by  him.  The  fact 
that  Gentry  himself  performed  manual  labor  along  with 
the  men  so  provided  by  the  paper  company  did  hot  render 
him  any  the  less  the  superintendent  and  sole  representa- 
tive of  the  appellants  in  the  work  of  putting  in  the  elevator. 
It  was  more  convenient  and  to  the  advantage  of  the  appel- 
lants that  he  should  thus  engage  in  the  work,  whose  needs 
he  understood.  It  was  as  if  an  independent  contractor  had 
himself  taken  manual  part  with  his  workmen.  Gentry  was 
a  vice-principal,  and  the  appellee,  while  a  servant  of  the 
appellants  for  the  occasion^  was  not  his  fellow  servant  in 
the  doing  of  the  work  in  which  he  was  injured.  The  duty 
of  the  appellants  to  provide  and  maintain  a  safe  place  for 
the  appellee  in  the  doing  of  the  work  of  his  employment 
was  devolved  upon  Gentry;  and  the  appellants  were  re- 
sponsible for  the  manner  in  which  he  performed  that  obli- 
gation. The  act  of  Weaver  in  attempting  to  climb  upon  the 
scaffold  caused  it  to  spread,  and  the  board  to  fall  and  injure 
the  appellee;  but  that  act  was  one  for  which  the  scaffolding 
should  have  been  sufficient.     It  was  rendered  insufficient. 
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not  in  its  original  construction,  but  by  the  removal  of  the 
brace.  Weaver  did  an  act  which  was  not  improper  to  be 
done,  and  which  might  have  been  done  safely  if  the  ap-. 
pliance  which  he  was  required  to  use  had  been  a  proper 
one.  The  proximate  cause  of  the  injury  was  the  unsafe 
condition  of  the  scaffold,  rendered  so  by  Gentry,  through 
whom  the  appellants  had  the  right  to  accept  or  reject  the 
services  of  the  appellee,  and  control  and  direct  him;  the 
will  of  Gentry,  and  therefore  of  the  appellants,  being  rep- 
resented in  the  result  and  in  the  details  of  the  work  per- 
formed by  the  appellee. 

Higgins  v.  Western  Union  Tel.  Co,j  156  IST.  Y.  75,  was 
an  action  for  a  personal  injury  sustained  by  the  plaintiff 
while  engaged  in  using  an  elevator  in  the  defendant's  build- 
ing. A  contractor  for  restoring  the  building,  which  had 
been  injured  by  fire,  was  lo  furnish  elevators,  and  they 
had  been  placed  in  the  building.  The  contractor  had  not 
completed  his  contract,  and  had  not  turned  over  the  ele- 
vators to  the  owner  of  the  building,  but  they  were  still  sub- 
ject to  the  contractor's  use  in  carrying  material  and  work- 
men. The  plaintiff,  a  plasterer,  in  the  employ  of  the  eon- 
tractor,  was  directed  by  him  to  plaster  the  elevator  shaft, 
for  which  purpose  the  elevator  was  used  as  a  platform.  It 
was  necessary  to  move  the  elevator  up  and  down,  and  the 
contractor,  instead  of  using  one  of  his  own  men  for  that 
purpose,  found  it  more  convenient  and  economical  to  pro- 
cure a  man  who  was  a  general  servant  of  the  defendant, 
and  in  his  employment  for  the  purpose  of  running  the 
elevator  for  passengers — a  use  permitted  during  some  por- 
tions of  the  day.  The  plaintiff's  injury  was  caused  by  the 
negligent  act  of  this  conductor  of  the  elevator.  It  was  held 
that  the  conductor  was  engaged,  not  in  the  work  of  the 
owner  of  the  building,  but  in  that  of  the  contractor,  and 
tlie  former  was  not  resj3onsible  for  the  injury.  The  court 
said  that  the  true  test  in  such  cases  is  to  ascertain  who 
directed  the  movement  of  the  person  committing  the  injury. 
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and  quoted  from  Rourke  v.  White  Moss  Colliery  Co.,  L.  E. 
2  C.  P.  D.  205,  as  follows :  "But  when  one  person  lends  a 
servant  to  another  for  a  particular  employment,  the  servant 
for  anything  done  in  that  particular  employment  must  be 
dealt  with  as  the  servant  of  the  man  to  whom  he  is  lent, 
although  he  remains  the  general  servant  of  the  person  who 
lent  him."  See,  also.  Cotter  v.  Lindgren,  106  Cal.  602,  46 
Am.  St.  255 ;  Brown  v.  Smith,  86  Ga.  274,  12  S.  E.  411, 
22  Am.  St.  456 ;  Powell  v.  Construction  Co.,  88  Tenn.  692, 
13  S.  W.  691,  17  Am.  St.  925;  Pioneer,  etc..  Construction 
Co.  v.  Hansen,  176  HI.  100,  52  N.  E.  17 ;  Miller  v.  Min- 
nesota, etc.  B.  Co.,  76  Iowa  655,  39  N.  W.  188,  14  Am.  St. 
258 ;  Scarborough  v.  Alabamu,  etc.,  B.  Co.,  94  Ala.  497,  10 
South.  316. 

The  uncertainty  of  the  complaint  as  to  the  relation  be- 
tween the  paper  company  and  the  appellants  because  of  the 
appellee's  alleged  want  of  knowledge  of  the  contract  be- 
tween them,  and  the  allegation  to  the  efiFect  that  Gentry 
represented  all  the  defendants,  can  not  work  a  reversal  of 
the  judgment  because  of  the  overruling  of  the  demurrer. 
It  is  sufficiently  shown  that  he  was  not  a  fellow  servant  with 
the  appellee. 

It  turned  out,  as  shown  by  the  findings  of  the  jury,  that 
Gentry  was  the  superintendent  of  the  work,  representing 
therein  the  appellants  as  independent  contractors;  and  the 
source  of  the  payment  of  the  wages  of  the  appellee  could 
not  alone  determine  the  question  as  to  who  was  his  master 
for  the  time  being. 

Under  the  statute  of  1899  (359a  Burns  1901)  it  was 
not  necessary  for  the  appellee  to  plead  want  of  contribu- 
tory negligence. 

There  is  nothing  in  the  special  findings  of  the  jury 
irreconcilably  in  conflict  with  the  general  verdict.  The 
evidence  might  have  supplied  facts  necessary  to  support  the 
general  verdict,  whose  existence  is  not  affirmed  or  denied 
by  the  special  findings.     Thus,  it  appears  in  the  evidence* 


634        APPELLATE  COURT  OF  IN^DIANA, 

Grand  Lodge  of  A.  O.  U.  W.  v.  Marshall. 

that  the  brace  was  knocked  off  the  scaffold  by  the  direction 
of  Gentry  in  the  course  of  the  work  on  the  elevator,  and 
was  not  thereafter  restored ;  that  Weaver  went  alone  from 
the  basement  to  the  third  story  to  grease  some  pulleys  above 
the  scaffold  by  direction  of  Gentry ;  and  that  appellee  had 
no  notice  of  the  removal  of  the  brace,  and  no  notice  that 
Weaver  or  any  other  person  was  in  the  third  story,  until  he 
heard  him  call,  ^Look  out." 

The  sufficiency  of  the  evidence  is  questioned,  but  we  are 
unable  to  disturb  the  conclusion  of  the  jury  thereon. 

Some  questions  are  also  made  concerning  the  admission 
of  evidence  and  relating  to  instructions  to  the  jury,  but 
they  do  not  seem  of  sufficient  importance  to  warrant  the 
lengthening  of  this  opinion  by  discussion  thereof. 

We  do  not  find  any  reversible  error  in  the  record.  Judg- 
ment affirmed. 


Grand  Lodge  of  the  Ancient  Order  of  United 

Workmen  v.  Marshall. 

[No.  4,437.    Filed  October  28,  1908.) 

Benehoial  Associations.— Fai/wrtf  to  Pay  AMessmerUs.—Forfeitwre. — 
In  a  Btdt  on  a  policy  in  a  fraternal  insurance  company,  the  defend- 
ant pleaded  a  forfeiture  because  of  the  failure  of  assured  to  pay 
assessments  in  accordance  with  the  laws  of  the  order  and  notice 
given  assured.  The  laws  of  the  order  provided  that  when  the 
finances  were  in  a  certain  condition  a  call  should  be  made  and  that 
every  call  should  contain  a  list  of  all  deaths  occuring  since  the 
last  call  was  made,  such  notice  to  be  issued  by  the  grand  re- 
corder with  the  approval  of  the  finance  committee,  and  published 
in  a  newspaper  printed  and  published  in  the  State  in  the  interest 
of  the  order  and  that  such  publication  should  constitute  a  suffi- 
cient notice  to  members.  The  answer  alleged  that  notice  of  an 
assessment  was  published  in  the  official  organ  of  the  order  con- 
taining a  list  of  the  deaths  and  the  names  of  the  lodges  to  which 
they  belonged,  followed  by  a  call  upon  the  subordinate  lodges, 
signed  by  the  grand  recorder  and  the  members  of  the  finance  com- 
mittee, and  that  a  copy  of  said  paper  was  mailed  to  the  post- 
office  address  of  assured,  and  that  assured  failed  to  pay  said  as- 
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sessment  or  any  subsequent  assessments.  Held,  tliat  the  facts 
pleaded  constituted  a  bar  to  a  recovery,    pp,  655-544* 

BsNBFioiAL  Associations.— i^or/(!r/<uiv9.— Though  forfeitures  are  not 
favored  by  the  law,  it  is  the  duty  of  the  courts  to  declare  a  for- 
feiture upon  facts  which  will  admit  of  no  other  conclusion,  p.  544, 

Samb. — Failure  to  Pay  Assessments, — Stapension  by  Operation  of  Law. — 
Where  the  by-laws  of  a  society  provide  that  the  failure  of  a  mem- 
ber to  pay  an  assessment  within  a  stipulated  time  operates  as  a 
forfeiture  of  membership,  no  afiSrmative  action  on  the  part  of  the 
lodge  to  suspend  the  delinquent  member  is  required,    p,  545, 

Prom  the  Superior  Court  of  Vanderburgh  County; 
W,  M.  Wheeler^  Special  Judge. 

Action  by  Addie  R.  Marshall  against  the  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed, 

C.  L.  Wedding^  for  appellant. 

G.  K.  Denton  and  L.  A.  Whitcomb,  for  appellee. 

Wiley,  J. — Appellant  is  a  fraternal,  benevolent,  and 
mutual  benefit  association,  and  as  such  issued  to  one 
Charles  E.  Marshall,  who  was  the  husband  of  appellee,  a 
certificate  of  membership,  by  the  terms  of  which  it  under- 
took to  pay  appellee,  as  beneficiary,  $1,000  at  the  death  of 
the  insured,  according  to  the  terms  of  the  certificate.  The 
said  insured  died  November  12,  1900,  being  about  sixteen 
months  after  the  certificate  was  issued.  Appellant  refused 
to  pay  the  claim,  and  appellee  brought  an  action  on  the  cer- 
tificate to  enforce  payment.  The  case  was  put  at  issue,  and 
tried  by  a  jury,  resulting  in  a  verdict  for  appellee.  Appel- 
lant's motion  for  a  new  trial  was  overruled,  and  judgment 
pronounced  upon  the  verdict. 

Two  questions  are  presented  for  decision,  viz.:  (1)  The 
sufficiency  of  the  first  paragraph  of  answer,  to  which  a 
demurrer  was  sustained;  and  (2)  the  overruling  of  the 
motion  for  a  new  trial. 

In  the  first  paragraph  of  answer  it  is  alleged  that  from 
the  date  of  the  issuing  of  the  certificate  to  September,  1900, 
the  insured  paid  to  the  financier  of  his  lodge  an  assessment 
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each  and  every  month  as  specified  by  the  beneficiary  law 
of  the  order,  and  that  each  assessment  was  payable  on  or 
before  the  28th  of  each  month ;  that  the  said  insured  was 
bound  to  know  the  laws  of  the  order,  and  did  in  fact  have 
full  knowledge  thereof,  and  knew  by  the  payment  of  his 
assessments  each  month  from  the  date  of  his  membership 
imtil  September,  1900,  when  he  neglected  and  failed  to 
pay  the  assessment  for  September,  1900,  on  or  before  the 
28th  of  the  month;  that  not  only  did  he  have  knowledge 
from  said  payments  and  course  of  business  with  his  lodge  as 
to  his  duty  to  pay  an  assessment  in  September,  1900,  but 
knew  and  was  bound  to  know  of  the  existence  of  the  laws 
of  the  order;  that  in  addition  to  the  requirement  to  pay 
an  assessment  for  said  month,  as  set  out  by  the  constitution 
and  by-laws,  a  further  and  additional  notice  was  given  to 
the  insured  as  to  such  assessment  by  the  grand  recorder 
calling  upon  all  the  lodges  in  the  State,  including  the  lodge 
to  which  he  belonged,  to  forward  the  beneficiary  funds  in 
their  respective  treasuries,  and  at  the  same  time  made  one 
assessment  upon  each  of  the  members  (said  assessment 
being  necessary  to  pay  death  losses),  with  the  approval  of 
the  grand  lodge  finance  committee,  and  caused  such  call 
and  assessment  to  be  published  in  the  Hoosier  Watchman, 
the  official  organ  of  the  order  in  Indiana,  and  that  a  copy 
thereof  was  duly  mailed  to  the  insured,  properly  addressed ; 
that  by  reason  of  his  knowledge  of  the  constitution  and 
laws  of  the  order,  and  by  his  course  of  dealing  with  said 
order,  the  insured  was  specially  called  upon  and  notified 
of  the  assessment  of  seventy-two  cents  for  the  month  of 
September,  1900,  that  the  same  must  be  paid  on  or  before 
the  28th  of  said  month,  and  that  upon  failure  so  to  pay 
he  would  be  suspended ;  that  the  assessment  and  notice  for 
September,  1900,  were  in  the  same  form,  substance,  and 
words  used  and  published  of  assessment  notices,  and  the 
approval  of  the  grand  lodge  finance  committee,  during  each 
and  every  month  during  the  time  said  Marshall  was  a  mem- 
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ber  of  the  order;  that  during  each  and  every  one  of  said 
months  during  the  entire  membership  of  the  insured  he 
acted  upon  and  treated  said  assessments,  notices,  and  the 
approval  of  said  finance  committee  as  valid  and  sufficient, 
by  paying,  without  objection  or  question,  his  assessments 
for  each  and  all  the  months  of  his  membership ;  that  hav- 
ing failed  to  pay  the  assessment  for  September,  1900,  and 
having  paid  nothing  thereafter,  he  then  and  there  became 
and  stood  suspended  from  all  rights,  privileges,  and  benefits 
of  the  order,  and  the  beneficiary  certificate  sued  upon  there- 
by became  null  and  void,  and  that  when  he  died  November 
12,  1900,  he  was  not  a  member  of  appellant  order,  and 
was  not  in  good  standing,  and  neither  he  nor  appellee  had 
or  have  any  rights  or  claims  whatever  upon  appellant.  The 
constitution  and  by-laws  of  the  order,  the  notice  of  the 
assessment  and  call  upon  the  beneficiary  fund  for  Septem- 
ber, 1900,  together  with  a  copy  of  the  Iloosier  Watch- 
man, in  which  the  notice  of  the  assessment  and  tlio  call 
upon  the  beneficiary  fund  were  published,  and  the  approval 
of  the  finance  committee  are  all  filed  as  exhibits  to  this 
paragraph  of  answer. 

By  the.demurrer  the  appellee  admits  the  truth  of  all  facts 
stated  in  the  answer  that  are  well  pleaded.  She  therefore 
admits  that  notice  of  the  assessment  against  the  deceased 
was  made  for  September,  1900,  and  also  admits  that  said 
assessment  was  not  paid,  and  further,  that  other  payments 
were  never  made  after  that.  Counsel  for  appellee  seek  to 
avoid  the  force  of  these  admissions  on  the  groimd  that 
the  notice  of  the  assessment  was  not  in  conformity  with 
the  laws  of  the  order,  and  hence  the  insured  was  not  bound 
by  it;  also  that  because  the  assessment  was  not  legally 
made  he  was  not  required  to  pay ;  and,  for  his  failure  to 
pay,  he  did  not  forfeit  his  membership  and  his  beneficiary 
rights.  There  is  substantial  substance  and  merit  in  this 
contention,  provided  the  notice  was  illegal  and  not  in  con- 
formity with  the  laws. 
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If  we  correctly  understand  the  position  assumed  by  coun- 
sel, it  is  (1)  that  the  call  for  the  September  assessment 
and  notice  does  not  contain  a  list  of  deaths  occurring  since 
the  last  call,  and  (2)  that  the  call  and  notice  were  not  ap- 
proved by  the  grand  lodge  finance  committee.  These  two 
questions  depend  for  decision  upon  the  laws  of  the  order, 
and  the  assessment  and  call  as  made. 

The  assessment  rates  of  the  order  are  fixed  by  its  con- 
stitution, and  they  are  graded  according  to  the  age  or  ages 
of  the  members.  The  assessment  which  was  made  against 
the  deceased  in  this  case  on  the  1st  of  September,  1900, 
was  for  seventy-two  cents;  he  belonging  to  the  class  against 
whom  such  assessment  was  authorized  by  the  laws  of  the 
order. 

Subdivisions  seventeen,  eighteen,  nineteen,  thirty,  and 
thirty-nine  of  section  ninety-eight  of  the  constitution,  or 
so  much  of  subdivision  nineteen  as  may  be  necessary  to 
present  the  question,  are  as  follows:  "(17)  Calls  and 
Assessments.  Whenever  the  beneficiary  fund  of  the  grand 
lodge  treasury  shall  have  been  reduced  to  a  sum  less  than 
$6,000,  or  when  by  reason  of  unavoidable  delay  in  the 
payment  of  beneficiaiy  claims,  the  balance  of  the  bene- 
ficiary fund  in  the  grand  lodge  treasury  would,  by  the  pay- 
ment of  said  claims,  be  reduced  to  a  sum  less  than  $6,000, 
then  it  would  be  the  duty  of  the  grand  recorder  to  call 
upon  the  subordinate  lodges  to  forward  the  beneficiary  fund 
in  their  respective  treasuries,  and,  at  the  time  of  making 
such  call,  to  make  one  assessment  upon  each  member  of 
the  order  who  received  the  workman  degree,  previous  to 
the  date  upon  which  the  assessment  is  made.  (18)  Calls, 
When  and  How  Made.  Every  call  made  upon  subordi- 
nate lodges  to  forward  beneficiary  funds  shall  be  dated 
upon  the  first  or  second  day  of  the  month,  shall  contain 
a  list  of  all  deaths  occurring  since  the  last  call  was  made, 
all  necessary  instructions  relative  to  forwarding  the  funds 
called  for,  and  shall,  in  every  case,  receive  the  approval 
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of  the  grand  lodge  finance  committee.  The  issuing  of  such 
call  shall  constitute  the  making  of  an  assessment  (19) 
Assessments,  How  Made.  All  assessments  made  upon  the 
members  shall  be  dated  upon  the  first  day  of  the  month, 
except  that  if  such  date  shall  fall  on  Sunday  or  a  legal 
holiday,  it  shall  be  dated  on  the  second  day  of  the  month, 
and  shall  contain  a  list  of  all  deaths  occurring  since  the 
last  assessment  was  made.  Notice  of  such  assessment  shall 
be  issued  by  the  grand  i^ecorder  with  the  approval  of  the 
finance  committee,  and  published  in  a  newspaper  printed 
and  published  in  this  State  in  the  interests  of  the  A.  O. 
TT.  W.  order,  which  publication  is  hereby  constituted  and 
made  the  official,  legal,  and  sufficient  notice  to  the  mem- 
bers of  this  grand  jurisdiction  of  assessments  levied,  with- 
out any  further  notice  either  from  the  grand  or  subordi- 
nate lodge  officers.  A  sufficient  number  of  copies  of  said 
paper  shall  be  issued  every  month  to  supply  all  the  mem- 
bers, and  a  copy  thereof  shall  be  mailed  to  the  last  known 
and  usual  postoffice  address  of  each  member  of  this  grand 
jurisdiction ;  and  also  one  copy  to  the  recorder  of  each  lodge 
by  its  publisher,  not  later  than  the  fifth  day  of  each  month." 
"(30)  Penalty  for  Failing  to  Pay  Assessments.  Any  mem- 
ber Jailing  or  neglecting  to  pay  all  the  assessments  made 
upon  him  for  the  beneficiary  or  relief  funds  to  the  finan- 
cier of  the  lodge  of  which  he  is  a  member  on  or  before 
the  twenty-eighth  day  of  the  month  in  which  said  assess- 
ments are  made,  shall  forfeit  all  his  rights  as  a  member, 
and  shall  stand  suspended  from  all  the  rights,  benefits, 
and  privileges  of  the  order  from  and  after  that  date,  and 
shall  not  be  reinstated  except  as  herein  provided."  "(39) 
When  Eights  are  Forfeited.  When  a  member  shall  be 
suspended  or  expelled  from  the  order,  through  any  cause 
whatever,  he  forfeits  all  rights,  benefits,  and  privileges, 
and  his  beneficiaries  thereby  lose  all  rights  to  any  portion 
of  the  beneficiary  fund." 
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In  the  answer  under  consideration,  it  is  averred  that 
the  Hoosier  Watchman,  published  at  the  city  of  Evansville, 
Indiana,  was  the  official,  legal  organ  of  the  order  in  this 
State,  and  that  it  was  in  that  paper  that  the  notice  of 
the  assessment  against  the  deceased  for  the  month  of  Sep- 
tember, 1900,  was  published,  and  that  a  copy  of  that  paper, 
containing  the^  notice  of  the  assessment,  was  duly  mailed 
to  him.  A  copy  of  that  paper  marked  exhibit  C  is  made 
a  part  of  the  answer,  and  the  date  of  its  issue  as  shown 
therein,  was  September  3,  1900.  That  notice  of  assess- 
ment and  call  for  the  beneficiary  fund  in  the  various  lodges 
is,  in  substance,  as  follows:  "Official  notice  of  assessment 
for  September,  Grand  Lodge  Ancient  Order  of  United 
Workmen  of  Indiana,  September  1,  1900.  Whole  num- 
ber of  deaths,  717.  Whole  number  of  level  assessments, 
223.  Number  of  classified  assessments,  26.  To  all  mem- 
bers of  the  Ancient  Order  of  United  Workmen  of  Indiana 
in  good  standing,  September  1,  1900.  Brothers:  Ton 
are  hereby  notified  of  the  following  deaths  occurring  in 
the  membership  of  the  order  in  this  jurisdiction."  Then 
follows  a  tabulated  statement  of  the  deaths  occurring  since 
the  last  call,  and  in  this  tabulated  statement  are  the  death 
numbers ;  the  names  of  the  members  deceased ;  the  names 
of  the  lodges  to  which  they  belong;  the  numbers  of  the 
lodges  and  their  location,  and  the  date  of  the  deaths;  the 
respective  ages  of  the  deceased;  the  cause  of  the  deaths; 
the  dates  of  their  joining  the  order ;  the  rate  of  the  assess- 
ment ;  and  the  assessment  number.  The  number  of  deaths 
reported  in  this  assessment  and  call  were  three.  Imme- 
diately after  the  tabulated  statement  is  the  following :  "In 
order  to  provide  for  the  payment  of  the  death  losses  above 
reported,  you  are  hereby  .notified  that  the  classified  assess- 
ment niunber  nine  for  September,  1900,  is  hereby  levied 
as  per  the  classified  table,  to  wit."  Then  follows  the  classi- 
fied assessment  table,  showing  the  rate  of  assessment  against 
the  various  classes  of  the  members  according  to  age,  rang- 
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ing  from  eighteen  to  fifty  years  and  over.  The  notice  then 
continues:  "This  assessment  is  levied  against  all  mem- 
bers in  good  standing  who  have  received  the  workmen  de- 
gree prior  to  September  1,  1900,  as  per  the  attained  ages, 
January  1,  1900.  The  amounts  enumerated  in  the  classi- 
fied assessment  table  must  be  paid  to  the  financier  of  your 
lodge  on  or  before  September  28,  1900;  for  failure  so  to 
comply  you  will  forfeit  all  rights,  benefits,  and  privileges 
as  a  member  of  the  order,  by  becoming  suspended.^* 

Following  this  is  the  call  upon  the  subordinate  lodges 
throughout  the  State  for  the  beneficiary  funds  in  their  re- 
spective treasuries,  and  that  call  is  as  follows:  "To  the 
subordinate  lodges  of  the  Ancient  Order  of  United  Work- 
men in  the  Grand  Jurisdiction  of  Indiana :  You  are  here- 
by notified  of  the  following  call  for  the  month  of  Septem- 
ber, 1900:  Classified  call  number  nine.  Classified  assess- 
ment number  nine  will  be  made  in  the  month  of  September. 
The  beneficiary  fund  of  the  grand  lodge  treasury  having 
been  reduced  to  a  sum  less  than  $0,000,  you  are  hereby 
notified  that  to  provide  for  the  death  losses  above  reportoJ, 
and  furthermore  provide  for  the  prompt  pajTuent  of  death 
losses  that  may  occur,  one  call  is  made  necessary  ui>on  the 
beneficiary  fund  in  the  treasury  of  subordinate  lodges,  to 
be  known  as  call  number  nine,  and  to  replace  the  money 
drawn  from  such  fund  by  the  call  above  eiiuniorated.  Class- 
ified assessment  number  nine  will  bo  made  in  Septonilx^r. 
To  Pay  Classified  Call  number  nine.  You  are  required 
to  forward  to  Fred  Baker,  grand  recorder,  Evansville,  In- 
diana, at  once,  (1)  the  beneficiary  fund  on  hand  in  your 
respective  treasuries,  collected  from  your  members  during 
the  month  of  August  on  classified  assessment  numb(»r  eight ; 
(2)  the  initial  assessment  of  those  members  who  received 
the  workmen  degree  prior  to  September  1,  1900,  but  have 
not  been  heretofore  liable  for  assessment;  (3)  of  back  as- 
sessments paid  by  members  reinstated  since  the  last  re- 
port."    Here  follows  directions  for  remittances  of  this 
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fund.  This  call  is  signed  by  "Fred  Baker,  grand  record- 
er," attested  by  the  seal  of  the  order,  and  immediately  fol- 
lowing his  signature  are  these  words:  "The  above  orders 
on  the  beneficiary  fund  are  hereby  approved."  This  is 
signed  by  three  members  as  the  "grand  lodge  committee." 

If  this  assessment  and  call  are  in  substantial  compli- 
ance with  the  provisions  of  the  law  above  quoted,  then  they 
were  sufficient,  and  would  be  binding  on  both  the  insured 
and  his  beneficiary.  A  member  of  a  benevolent  beneficiary 
association  is  a  part  and  parcel  of  the  corporation,  and 
is  chargeable  with  a  knowledge  of  its  laws,  rules,  and 
regulations,  and  its  manner  of  doing  business.  The  notice 
shows  the  number  of  deaths  that  had  occurred  since  the 
last  assessment,  and  this  must  be  construed  to  mean  the 
deaths  that  had  been  reported  to  the  grand  recorder  up 
to  the  time  the  notice  was  issued,  for  it  is  clear  that  if 
any  deaths  had  occurred  before  the  issuing  of  the  notice 
which  had  not  been  reported  to  the  grand  recorder,  they 
could  not  have  been  specified  in  the  notice.  It  is  the  duty 
of  the  local  lodges  to  report  deaths.  The  rate  of  the  assess- 
ment is  also  specified,  the  time  when  it  should  be  paid, 
and  notice  given  that,  if  not  paid  when  due,  the  mem- 
bers failing  to  pay  should  forfeit  all  rights,  benefits,  and 
privileges. 

Counsel  for  appellee  insist  that  there  is  no  provision 
of  the  laws  of  the  order  requiring  a  member  to  pay  monthly 
assessments,  and  as  the  answer  avers  such  requirement,  and 
the  constitution  of  the  order  is  filed  as  an  exhibit,  the  ex- 
hibit must  control.  Subdivision  fifteen  of  section  ninety- 
eight  of  the  constitution  fixes  the  rate  of  assessments,  and 
requires  that  they  be  paid  monthly,  provided  that  twelve 
assessments  are  required  to  meet  death  losses.  Subdivision 
thirty,  supra,  requires  such  payments  to  be  made  on  or 
before  the  28  th  of  the  month  in  which  the  assessments  are 
made.  This  effectually  disposes  of  counsel's  objection  in 
this  regard. 
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It  is  next  urged  by  appellee  that  the  call  upon  subor- 
dinate lodges  for  the  beneficiarr  fund  does  not  contain  a 
list  of  deaths  occurring  since  the  last  call,  as  provided 
bj  subdivision  eighteen,  supra,  and,  as  the  issuing  of  such 
call  shall  constitute  the  making  of  an  assessment,  the  as- 
sessment made  is  void,  and  the  insured  nor  his  beneficiarv 
is  not  bound  by  it.  Subdivisions  seventeen,  eighteen,  and 
nineteen  of  the  constitution  should  be  construed  together 
with  reference  to  each  other,  for  they  all  pertain  to  the 
same  subject-matter.  They  provide  for  a  call  upon  sub- 
ordinate lodges  for  the  beneficiary  funds  in  their  respective 
treasuries  when  needed,  prescribe  the  manner  of  making 
the  call,  which  is  constituted  an  assessment,  the  manner 
of  making  the  assessment,  and  what  shall  constitute  jtiotice 
to  the  individual  member.  There  is  no  provision  in  the 
constitution  or  laws  that  requires  the  assessment  and  call 
to  be  issued  separately,  and  to  be  two  different  and  distinct 
instruments.  On  the  contrary,  the  subdivisions  of  the  con- 
stitution we  have  quoted  contemplate  that  they  shall  con- 
stitute one  instrument.  Subdivision  eighteen  says  that  "tho 
issuing  of  such  call  shall  constitute  the  making  of  an  as- 
sessment" Subdivision  nineteen  provides  that  the  assess- 
ment  shall  be  made  the  first  day  of  the  month,  with  certain 
exceptions,  and  shall  contain  a  list  of  deaths,  etc. ;  that 
it  shall  be  published,  and  a  copy  sent  to  each  lodge  and 
member.  In  this  instance  the  assessment  and  the  call  are 
one  instrument,  signed  by  the  secretary.  Tho  assessment 
is  addressed  to  the  members  of  the  order,  and  the  call  to 
the  subordinate  lodges.  This  is  in  harmony  with  the  letter 
and  spirit  of  the  law.  The  assessment  and  call  are  signed 
by  the  grand  recorder,  and  approved  by  the  finance  com- 
mittee of  the  grand  lodge. 

Assessments  of  this  character  are  made  for  but  one  pur- 
pose, viz.,  to  pay  death  losses  of  members-of  the  associa.- 
tion  who  have  died  while  in  good  standing.  The  evident 
purpose  of  the  law  in  requiring  the  grand  recorder  to  give 
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a  list  of  the  deaths  of  members,  when  assessments  are 
made,  is  to  acquaint  the*  members  assessed  with  the 
facts  upon  which  the  assessment  is  based,  for  assess- 
ments for  the  beneficiary  fund  can  only  be  based  upon 
the  death  of  members.  It  is  made  the  duty  of  sub- 
ordinate lodges  to  report  to  the  grand  recorder  the 
deaths  that  occur  in  their  respective  lodges,  and  such 
ofiScer  can  only  give  a  list  of  such  deaths  as  are  officially 
reported  to  him.  The  answer  avers  that  the  assessment 
and  call  give  a  list  of  those  who  had  died  since  the  last 
call  was  made.  This  is  a  statement  of  a  substantive  and 
issuable  fact,  and  we  must  presume  that  the  list  is  a  correct 
one,  and  contains  the  names  of  all  those  whose  deaths  had 
been  officially  reported. 

The  appellee  complains  that  the  approval  of  the  finance 
committee  only  applies  to  the  call  on  the  beneficiary  fund, 
and  hence  is  not  in  compliance  with  the  laws  of  the  order. 
This  position  is  not  tenable.  The  "above  orders"  are  ap- 
proved. This  must  be  construed  to  mean  and  include  both 
the  notice  of  assessment  and  the  call.  This  is  made  plain 
by  the  fact  that  the  payment  of  said  assessment  is  the 
only  source  of  the  beneficiary  fund.  Without  the  pay- 
ment of  the  assessment  there  could  be  no  beneficiary 
fund.  The  notice  constitutes  an  order  of  payment,  and 
notifies  the  members  that  if  payment  is  not  made  within 
a  given  time,  their  rights,  benefits,  and  privileges  will  be  i 

forfeited.  We  think  the  notice  of  the  assessment  and  the 
call  on  the  beneficiary  fund  were  properly  approved,  within 
the  meaning  of  the  law. 

Our  attention  is  called  to  the  rule  of  law  that  forfeit- 
ures are  not  looked  upon  with  favor.  We  recognize  the 
force  and  reason  of  the  rule,  but  it  is  the  duty  of  the  court 
to  declare  a  forfeiture  upon  facts  which  will  admit  of  no 
other  conclusion.  We  are  now  dealing  with  a  question 
of  pleading,  and  the  facts  stated  therein  clearly  show  a 
forfeiture.    Appellant  is  a  "fraternal,  benevolent,  and  mu- 
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tual  benefit  association,"  in  the  language  of  the  complaint 
As  such,  it  depends  for  its  existence,  and  the  purposes  for 
Avhich  it  was  organized,  upon  the  prompt  payment  of  as- 
sessments against  its  members.  It  has  no  other  means  of 
paying  its  death  losses,  and  no  other  means  is  contem- 
plated. The  association  and  the  individual  member  have 
correlative  and  reciprocal  obligations,  the  one  depending 
on  the  other. 

These  obligations  are  that,  to  the  end  that  each  may 
derive  the  contemplated  benefits,  they  must  both  comply 
with  the  requirements  of  the  constitution  and  laws  of  the 
order.  So  far  as  the  answer  shows,  appellant  did  its  duty, 
and  the  insured  failed  in  his.  Members  of  a  benevolent 
fraternal  association  are  bound  by  and  must  be  held  to 
a  knowledge  of  its  constitution  and  by-laws;  and  as  a 
general  proposition  of  law  all  members  must  be  governed 
by  them  in  all  their  dealings  with  it  as  members  thereof. 
Supreme  Lodge,  etc.,  v.  Hutchinson,  6  Ind,  App.  399; 
Grand  Lodge,  etc,  v.  King,  10  Ind.  App.  639. 

It  required  no  affirmative  action  of  the  lodge  to  suspend 
the  insured  for  nonpayment  of  the^  assessment.  The  law 
is  well  established  that  if  by  the  laws  of  the  society  non- 
payment of  an  assessment  operates  as  a  forfeiture,  the  mem- 
ber must  elect  every  time  he  is  called  upon  to  pay  an  as- 
sessment, either  to  pay  within  the  stipulated  time,  or  suffer 
the  penalty  of  loss  of  membership  and  to  benefits  by  neg- 
lecting or  refusing  to  pay  within  the  time.  Bacon,  Benefit 
Soc.,  577,  578;  Rood  v.  Railway  Passenger,  etc,  Assn., 
31  Fed.  62 ;  Bosworth  v.  Western  Mut.  Aid  Soc,  75  Iowa 
582 ;  Maginnis  v.  Aid  Assn.,  43  La.  Ann.  1136. 

Under  subdivision  thirty  of  the  constitution,  supra,  a 
member  stands  suspended  upon  failure  to  pay  an  assess- 
ment on  or  before  the  28th  of  the  month  in  which  it  is 
made.  We  have  examined  the  authorities  cited  by  the  ap- 
jyellee  in  support  of  her  contention  that  the  assessment 
Vol.  81—35 


646        APPELLATE  COURT  OF  DTDIANA, 

Oity  of  Linton  v.  Smith. 

and  call  in  this  case  were  not  in  conformity  with  the  laws 
of  the  order  and  therefore  the  insured  nor  the  beneficiary 
was  not  bound  by  them,  but  the  law  as  there  declared 
is  not  applicable  to  the  facts  pleaded  in  the  first  paragraph 
of  answer.  The  facts  here  pleaded  bar  a  recovery  in  favor 
of  appellee. 

This  conclusion  makes  it  unnecessary  to  decide  questions 
presented  by  the  motion  for  a  new  trial. 

Judgment  reversed,  and  the  trial  court  is  directed  to 
overrule  the  demurrer  to  the  first  paragraph  of  answer. 


City  of  Linton  v.  Smith. 

[No.  4,666.    Filed  October  28»  1906.  ] 

Municipal  Corporations.  —  Defective  Streets. — Notice, — Proof. — ^An 
averment  in  a  complaint  against  a  city  for  personal  injuries  sua- 
tained  because  of  a  defect  in  a  sidewalk,  that  defendant  had  no- 
tice of  the  dangerous  condition  of  the  sidewalk  for  a  long  time 
prior  to  the  date  of  the  accident,  was  sufficient,  and  proof  of 
actual  notice  by  the  city  of  such  defect  was  not  necessary. 
p.  547, 

New  Trial. — Newly  Discovered  Evidence. — Cumidative  Evidence. — ^Anew 
trial  will  not  be  granted  on  account  of  newly  discovered  eridenoe 
which  is  cumulatiye.    p.  547. 

From  Greene  Circuit  Court ;  0,  B.  Harris^  Judge. 

Action  by  Mary  Smith  against  the  city  of  Linton. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

D.  W.  Mcintosh  and  C.  E.  DaviSy  for  appellant. 

EoBY,  J. — Appellee  recovered  judgment  for  $410,  Ap- 
pellant's demurrer  to  the  complaint  was  overruled,  as  was 
its  motion  for  a  new  trial.  The  complaint  was  in  one 
paragraph,  "the  gist  of  which  is  that  appellant,  a  munici- 
pal corporation,  was  guilty  of  negligently  permitting  its 
sidewalks  to  be  and  remain  out  of  repair,  and  on  which 
sidewalk  appellee  stumbled,  fell,  and  was  injured." 
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It  is  averred  that  the  appellant  had  aotivv  <>f  tht>  daii^ 
gerous  condition  of  the  sidewalk  for  a  long  time  prior  to 
the  date  of  the  accident  This  \ras  a  sufficient  averment* 
Notice  is  not  a  conclusion^  but  an  ultimate  fact«  ChioM^^ 
etc.,  R.  Co.  V.  Fry,  131  Ind.  319,  325 ;  Loehe  v.  ila^nhmh 
Nat  Banh  66  Ind.  353. 

It  is  not  necessary  to  prove  actual  notice  of  such  defw^t 
by  the  city.  Lyon  v.  City  of  Logansport,  9  Ind.  App.  31> 
27 ;  Turner  v.  City  of  Indianapolis,  96  Ind.  61,  69, 

The  instructions  given  by  the  court  include  a  nu!nlH>r 
of  inaccurate  expressions,  but  in  their  entirety  they  con- 
tain a  correct  statement  of  the  law,  which  is  all  that  in 
required.    Citizens  St.  R.  Co.  v.  Ilamer,  29  Inil.  App.  420, 

There  is  no  question  but  that  appellee  was  injured  on 
account  of  being  "up  dumped"  by  a  loose  board  ujwn  a 
part  of  the  street  surface.  It  is  inferable  that  the  board 
was  rotten.  The  extent  of  her  injury  is  not  so  clour,  Tho 
case  was  twice  tried,  one  jury  disagreeing. 

One  reason  for  a  new  trial  stated  is  newly  diHcovero^l 
evidence.  The  affidavit  supporting  tho  motion  Hhow»  that 
the  proposed  evidence  tends  to  prove  that  tho  plaintiff,  aftor 
her  alleged  injury,  used  her  arm  in  a  manner  inootiHi>il,(nit 
with  her  claim  of  injury.  Other  evidence  to  iho  humio  (jf- 
fect  was  introduced  on  the  trial,  and  a  new  trial  will  not 
be  granted  on  account  of  newly  discovered  evidence  wliirli 
is  cumulative. 

It  not  infrequently  happens  that  in  personal  injury  enww, 
those  clearly  entitled  to  redress  for  homi  fuh  injiiri^;pi  ov<?r- 
reach  themselves  by  simulating  additional  oru^M.  TIuj  i'X- 
tent  of  the  injuries  to  appeller*'s  Mhoulder  \n  a  matt^jr  of 
some  doubt,  but  it  is  quite  p^issible  that  mIio  wan  hurt  (ex- 
actly as  she  says  she  was. 

Nothing  was  claimed  for  ovarian  injunVrM,  yttrUumtt  v/rlnn, 
or  nervous  shock. 

The  verdict  is  not  re^Hrth'A  an  ^rx/'^r-?«Iv/?,  JutlieiuHd  nf- 
firmed* 
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Cabell  et  al.  v.  McKinney  et  al. 

[No.  4,497.    Filed  Ootober  29,  1903.] 

Reflbvin. — Verdict, — FaUtare  to  Find  Value  of  Goods. — ^Plaintiff  in  an 
action  in  replevin  can  not  complain  of  the  failure  of  the  jnry  to 
find  the  value  of  the  goods,  where  the  verdict  was  for  the  defendant. 
pp,  540,  650. 

Mortgages. — Execution. — Plea  of  Non  Est  Factum. — Instruction. — AUer- 
aJtion  of  Instruments. — ^An  inatraction  in  the  trial  of  an  action  to  re- 
plevin certain  goods  under  a  chattel  mortgage,  in  which  a  plea 
ot  non  est  factum  waa  interposed,  to  the  effect  that  if  the  mort- 
gagor signed  the  mortgage  before  certain  words  were  inserted 
therein  and  delivered  it  in  that  condition  to  plaintiff's  attorney, 
then  that  would  be  the  execution  of  the  mortgage  as  it  then  ex- 
isted, ''but  that  if  afterwards  the  attorney  of  plaintiff  altered  it 
by  inserting  the  words  'in  my  storeroom  in  Bedford,'  then  be- 
fore such  instrument  could  be  of  any  binding  effect  upon  her,  the 
mortgage  would  have  to  be  delivered  by  her  to  the  plaintiffs  or 
their  attorney  with  the  words  added"  did  not  amount  to  reversible 
error,  where  other  instructions  given  made  it  clear  that  the  mort- 
gagor had  the  power  of  ratification,    pp.  660,  651. 

Same. — AUeraJtUm  of  Instruments.  —  Instructions. — An  instruction  to 
the  effect  that  any  knowledge  of  plaintiffs'  attorney  as  to  the 
alteration  of  a  Inortgage  after  its  execution  would  in  law  be 
knowledge  to  plaintiffs  themselves  can  not  be  complained  of  by 
plaintiffs  on  the  ground  that  they  were  only  chargeable  with 
knowledge  obtained  by  their  attorney  while  in  their  employ, 
where  the  jury  found  that  the  attorney  made  the  alteration  com- 
plained of  as  plaintiffs'  attorney,    pp.  651,  552. 

Same. — Alteration  of  Instruments. — Evidence. — ^Where  in  an  action  on 
a  mortgage  the  defense  was  interposed  that  the  mortgage  was 
changed  after  its  execution  by  inserting  the  words  "in  my  store- 
room at  Bedford,"  and  it  was  contended  by  plaintiffs  that  the 
change  was  ratified  by  the  mortgagor,  the  court  erred  in  refusing  to 
permit  plaintiffs  to  ask  the  mortgagor,  on  cross-examination,  after 
she  had  testified  in  her  examination  in  chief  as  to  the  execution  of 
the  mortgage,  if  it  was  not  her  intention  when  she  executed  the 
mortgage  to  mortgage  the  goods  in  her  storeroom,    pp.  66f,  65S. 

From  Monroe  Circuit  Court;  Newton  CrookCy  Special 
Judge. 

Action  by  John  M.  Cabell  and  another  against  Susan  F. 
McKinney  and  others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Reversed. 
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Alexander  ^  Harris,  H.  C.  Duncan  and  /.  C  Batman, 
for  appellants. 

J.  H.  Underwood,  J.  B.  East  and  jR.  H,  East,  for  ap- 
pellees. 

CoMSTOCK,  P.  J. — Action  of  replevin  by  appellants 
against  appellees  to  recover  tlie  possession  of  a  stock  of 
goods  based  on  a  chattel  mortgage  alleged  to  have  been 
given  appellants  by  appellee  Susan  F.  McKinney.  The 
defendants  failing  to  give  bond  under  the  statute^  appel- 
lants gave  bond,  and  took  possession  of  the  goods  under 
the  writ.  The  answers  pleaded  were  (1)  non  est  factum 
by  Susan  F.  McKinney,  mortgagor;  (2)  general  denial  by 
all  defendants;  (3)  material  alteration  by  inserting  in 
the  mortgage  after  its  execution,  by  the  plaintiffs,  their 
agent  or  attorney,  the  words  "in  my  storeroom  in  Bed- 
ford;" (4)  by  defendants  other  than  the  mortgagor,  that 
the  mortgagor  was  indebted  to  them,  and  the  mortgage  was 
given  to  plaintiffs  in  pursuance  of  a  fraudulent  conspiracy 
between  them  and  the  mortgagor  to  defeat  the  codefend- 
ants  in  the  collection  of  their  debt.  To  this  the  plaintiffs 
replied  (1)  a  general  denial ;  and  (2)  the  payment  of  their 
indebtedness.  The  jury  returned  the  following  verdict: 
'^e,  the  jury,  find  for  the  defendants;  that  the  property 
seized  under  the  writ  of  replevin  herein,  and  delivered 
to  the  plaintiffs,  be  returned  to  the  defendants."  On  this 
verdict  the  court  rendered  judgment  that  the  plaintiffs  take 
nothing  by  this  action;  that  the  defendants  are  the  own- 
ers and  entitled  to  the  immediate  possession  of  the  prop- 
erty described  and  taken  under  the  writ  of  replevin,  and 
for  costs. 

But  three  questions  arise  on  this  appeal,  viz.,  the  suffi- 
ciency of  the  verdict,  the  correctness  of  certain  instruc- 
tions, and  the  rulings  on  the  admission  of  evidence. 

It  is  claimed  that  the  verdict  is  insufficient  because  it 
fails  to  find  the  value  of  the  goods  taken.  Section  558 
Bums  1901  provides:     "In  actions  for  the  recovery  of 
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specific  personal  property,  tlie  jury  uiust  assess  the  value 
of  the  property,  as  also  the  damages  for  the  taking  or  de- 
tention, whenever,  by  their  verdict,  there  will  be  a  judg- 
ment for  the  recovery  or  return  of  the  property." 

In  Baldwin  v.  Burrows^  95  Tnd.  81,  which  was  an  action 
of  replevin,  the  verdict  was  general  for  the  defendant.  The 
plaintiff's  motion  for  a  ventre  de  novo  because  of  the  gen- 
eral verdict  was  overruled.  In  passing  upon  the  question 
the  Supreme  Court  say:  "A  verdict  for  the  defendant 
was  equivalent  to  a  verdict  that  the  plaintiffs  were  not 
the  owners  and  entitled  to  the  possession  of  the  property. 
If  the  property  had  been  taken  by  the  plaintiffs  under  the 
writ,  this  would  have  entitled  the  defendant  to  a  verdict 
for  the  return  of  the  property  and  damages  for  the  taking 
of  it;  if  it  had  not  been  so  taken,  no  return  could  have 
been  awarded  or  damages  assessed  for  taking.  But  if  the 
defendant  was  entitled  to  a  sufficient  verdict  to  warrant 
a  judgment  for  the  return  of  the  property  and  for  dam- 
ages for  taking  it,  but  failed  to  obtain  such  a  verdict,  how 
can  that  harm  the  plaintiffs  ?  The  plaintiffs  can  not  com- 
plain of  an  error  committed  in  their  favor,  and  that  can 
not  possibly  do  them  any  injury.  There  was  no  error 
against  the  plaintiffs  in  overruling  the  motion  for  a  venire 
de  novo,"  The  foregoing  case  is  decisive  of  the  sufficiency 
of  the  verdict. 

Instruction  five  given  to  the  jury  at  the  request  of  ap- 
pellee was  excepted  to.  In  effect  it  said  that  the  execution 
of  the  mortgage  in  question  consisted  in  its  being  signed 
and  delivered ;  that  if  the  defendant  Susan  F.  McKinney 
signed  the  mortgage  in  suit  before  the  words  "in  my  store- 
room at  Bedford"  were  added  to  it,  and  delivered  it  in 
that  condition  to  the  attorney  of  the  plaintiffs,  then  that 
would  be  the  execution  of  the  mortgage  as  it  then  existed, 
"but  that  if  afterwards  the  attorney  of  plaintiffs  altered 
it  by  inserting  the  words  'in  my  storeroom  in  Bedford,' 
then  before  such  instrument  could  be  of  any  binding  effect 
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upon  her,  the  mortgage  would  have  to  be  delivered  by  her 
to  the  plaintiffs  or  their  attorney  with  the  words  added, 
for  until  the  actual  delivery  of  the  instrument  in  its  pres- 
ent form  it  would  be  a  nullity."  The  objection  made  to 
the  instruction  is  that  it  destroys  any  act  or  power  of 
ratification.  Standing  alone,  the  instruction  might  be  mis- 
leading. In  other  instructions  the  court  charged  that  if 
any  changes  were  made  in  the  mortgage  with  the  consent 
of  the  mortgagor,  it  was  the  instrument  of  such  person; 
that  if  the  words  "in  my  storeroom  in  Bedford"  were 
written  in  said  mortgage  by  John  D.  Alexander  after  it 
had  been  signed  by  Mrs.  McKinney,  and  she  gave  her  con- 
sent for  him  to  insert  such  words,  then  it  would  be  her 
act,  and  she  could  not  defend  against  such  mortgage  on 
that  account. 

They  were  further  instructed  that,  if  the  words  woi-p 
inserted  with  her  knowledge  and  consent  after  its  execu- 
tion, it  would  be  valid,  but  if  they  were  inserted  after  the 
execution,  ^vithout  her  knowledge,  by  plaintiffs  or  their 
agent  or  attorney,  it  would  be  invalidated,  unless  the  mort- 
gagor subsequently  ratified  the  same.  Other  instructions 
given  made  it  clear  that  the  mortgagor  had  the  power  of 
ratification.  We  can  not  conclude  that  the  instruction  com- 
plained of  misled  the  jury. 

Instruction  nine,  given  at  the  request  of  the  defendant, 
is  as  follows :  "If  in  this  case  you  should  find  that  John 
D.  Alexander  was  the  attorney  of  the  plaintiffs,  and  act- 
ing for  them  in  the  preparation  of  the  mortgage  sued  on, 
then  I  instruct  you  that  the  knowledge  of  John  D.  Alexan- 
der as  to  any  alteration  in  the  mortgage  would,  in  law, 
be  knowledge  to  the  plaintiffs  themselves."  It  is  urged 
that  by  this  charge  all  of  said  Alexander's  knowledge  ob- 
tained after  the  execution  of  the  mortgage  was  attributed 
to  plaintiffs;  that  they  could  be  held  only  to  possess  the 
knowledge  he  acquired  in  the  performance  of  the  duties 
for  which  he  was  employed;  that  subsequently  acquired 
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knowledge  would  not  relate  back  to  the  transaction.  If 
we  concede,  for  the  sake  of  the  argument,  the  claim  of  ap- 
pellants, the  error  would  not  warrant  the  reversal  of  the 
judgment,  in  view  of  the  fact  that  the  jury,  in  answer  to  the 
interrogatories,  found  that  the  words  "in  my  storeroom 
in  Bedford"  were  not  in  the  mortgage  when  Susan  F.  Mc- 
Kinney  signed  and  acknowledged  it,  that  they  were  after- 
wards inserted  by  said  Alexander  without  her  consent,  and 
that  at  the  time  he  wrote  them  he  was  the  attorney  of  the 
plaintiffs. 

Appellee  Susan  F.  McKinney  testified  that  she  had  been 
forced  to  sign  the  mortgage  she  delivered,  by  one  Croxall, 
plaintiffs'  agent.  This  statement  appellants  sought  to  con- 
tradict by  witness  Croxall.  To  the  refusal  of  the  court 
to  permit  this  testimony  appellants  excepted.  Appellee  ad- 
mitted having  executed  the  mortgage  as  it  was  before  its 
alteration.  It  was  only  with  reference  to  the  instrument 
as  delivered  to  Croxall  that  she  made  the  statement  that 
she  was  forced  to  do  what  she  did.  It  was  upon  a  matter 
not  material,  and  the  court  committed  no  error.  Upon 
cross-examination  of  the  same  party,  she  was  asked  if  it 
was  not  her  intention  at  the  time  she  executed  the  mort- 
gage to  mortgage  the  goods  in  her  storeroom.  The  court 
sustained  an  objection  to  the  question.  Her  intention  was 
material.  If  she  intended  to  mortgage  the  goods  in  her 
storeroom  to  appellants,  and  the  mortgage  omitted  the 
words  locating  them,  the  presumption  would  be  that  the 
omission  was  by  mistake.  Mr.  Alexander  testified  that 
he  had  drawn  up  the  mortgage ;  that  after  leaving  the  mort- 
gage at  the  office  of  the  recorder  for  record  he  discovered 
the  omission;  that  he  explained  the  omission  to  appellee 
McKinney,  and  procured  her  consent  to  their  insertion, 
and  that  pursuant  thereto  he  wrote  them  in  the  instrument 
Appellee  denied  giving  her  consent  thereto.  The  jury 
found  specially  that  the  alteration  complained  of  was  made 
without  her  knowledge  or  consent     In  the  former  appeal 
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of  this  case  (ifcKinney  v.  Cabell,  24  Ind.  App.  676)  the 
alteration  allied  was  held  to  be  a  material  one.  An  an- 
swer to  the  question  might  have  affected  the  weight  the 
jury  gave  her  denial  of  her  consent  to  the  alteration  made. 
The  question  was  material.  It  also  went  to  her  credibility. 
The  judgment  is  reversed,  with  instructions  to  sustain 
appellants'  motion  for  a  new  trial 


Herbert  v.  Rupertus  et  al. 

[No.  4,468.    FUed  October  30, 1908.  ] 

Husband  and  Wipb. — Mortgage  of  Wife's  Ijxndfor  Living  Expenset, — 
Husband's  Debt, — A  husband  and  wife  executed  a  note  for  monej 
which  was  used  in  part  to  pay  living  expenses  and  in  part  to  pskj 
the  expenses  of  the  wife's  last  illness,  she  being  sick  at  the  time. 
They  also  executed  a  mortgage  on  the  wife's  real  estate  to  Beonre 
the  note.  After  the  wife's  death,  and  by  agreement  of  all  the 
parties  concerned,  the  administrator  of  the  deceased  wife's  estate 
sold  the  said  real  estate  to  pay  the  mortgage  lien.  Held,  that  the 
one-third  of  the  fund  derived  from  the  sale  which  under  the 
statute  descended  to  the  husband  should  be  first  applied  to  the 
satisfaction  of  the  mortgage  debt. 

Prom  Vanderburgh  Circuit  Court;  A.  C.  Hawkins^ 
Judge. 

Suit  by  Walton  N.  Wheeler,  administrator  with  will 
annexed  of  the  estate  of  Anna  N.  Siinghart,  deceased, 
against  Peter  Herbert  and  others  to  sell  real  estate  to  pay 
debts.  From  a  judgment  for  plaintiff,  defendant  Herbert 
appeals.    Affirmed, 

W.  W.  Ireland  and  William  ReisteVy  for  appellant. 
S.  JR.  Hombrook  and  W.  M.  Wheeler^  for  appellees. 

RoBY,  J. — The  special  finding  herein  shows  the  follow- 
ing facts:  Appellee  Wheeler  is  the  administrator  with 
the  will  annexed  of  Anna  M.  Slinghart,  who  departed  this 
life  August  15,  1901,  testate,  the  owner  of  the  west  half 
of  lot  six,  block  eighty-one,  in  the  city  of  Evansville.  Fred 
L.  Slinghart  was  the  husband  of  the  deceased,  and  they 
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were  living  together  at  the  time  of  her  death.  Within 
ninety  days  after  the  will  of  said  Anna  M.  was  admitted 
to  probate,  the  husband  duly  elected  to  take  under  the 
law.  On  October  25,  1901,  he  executed  a  warranty  deed 
to  appellant  for  the  one-third  part  of  the  said  real  estate. 
Thereafter  said  administrator  filed  his  petition  to  sell  said 
real  estate,  making  appellant  a  party,  and  it  was  agreed 
by  all  the  parties  to  the  proceeding  that  the  sale  be  made, 
and  that  the  right  of  each  one  to  assert  his  claim  to  any 
portion  of  the  proceeds  be  postponed  until  such  sale  was 
made  and  the  proceeds  thereof  in  the  hands  of  the  admin- 
istrator. Thereafter  the  property  was  sold  for  $810,  sale 
approved,  and  cause  continued  in  order  to  adjudicate  the 
rights  of  the  respective  parties  to  the  fund.  There  was 
a  mortgage  lien  against  said  real  estate  of  $371.25,  such 
mortgage  having  been  executed  by  Anna  M.  and  Fred 
SHnghart,  who  were  husband  and  wife  at  the  time.  Two- 
thirds  of  the  proceeds  of  the  sale  is  sufficient  to  pay  said 
mortgage.  There  are  no  claims  filed,  contracted  before 
the  marriage  of  said  Anna  M.,  who  had  no  other  property. 
The  real  estate  was  occupied  by  her  and  her  husband  as 
a  home.  The  mortgage  was  executed  to  secure  a  loan  of 
money  which  was  used  to  pay  living  expenses  and  the 
expenses  of  decedent's  last  illness,  she  being  then  sick,  and 
other  incidental  expenses,  all  of  which  were  for  family 
necessaries,  the  husband  receiving  the  benefit  of  said  loan 
by  the  payment  of  such  debts  and  expenses.  The  notes 
given  therefor  were  not  signed  by  the  husband.  The  mort- 
gage contained  a  clause  as  follows:  "And  the  mortgagor 
expressly  agrees  to  pay  the  sum  of  money  above  secured," 
etc.  Such  mortgage  was  duly  recorded  eight  months  prior 
to  the  time  that  the  deed  was  executed  to  appellant,  who 
bought  with  full  knowledge  thereof.  Claims  against  said 
estate  are  pending  to  the  amount  of  $275,  and  Fred  Sling- 
hart  is  an  insolvent  nonresident 
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Upon  these  facts  the  court  stated  as  conclusions  of  law 
that,  as  between  the  parties,  the  mortgage  debt  was  the 
debt  of  the  husband ;  that  the  real  estate  appellant  acquired 
from  the  husband  was  liable  for  its  proportion  of  the  mort- 
gage "debt.  From  a  judgment  in  accordance  with  such 
conclusions  the  appeal  is  taken. 

Upon  the  death  of  the  wife  testate  or  intestate  one-third 
of  her  real  estate  descended  to  the  husband,  subject  to 
its  proportion  of  her  debts  contracted  before  marriage. 
§2642  Burns  1901.  The  estate  thus  acquired  by  him  is 
not  subject  to  the  payment  of  the  general  debts  of  the 
deceased  wife.  Kemph  v.  Belknap,  15  Ind.  App.  77; 
Roach  V.  White,  94  Ind.  510.  The  right  conferred  by  the 
statute  is  absolute,  except  when  it  has  been  waived  by 
agreement,  or  when  the  husband  has  estopped  himself  from 
claiming  it.  Roach  v.  'White,  supra;  O'Harra  v.  Stone, 
48  Ind.  417.  The  husband  who  by  joining  with  the  wife 
enables  her  to  mortgage  her  estate,  as  she  could  not  oth- 
erwise do,  said  mortgage  containing  an  agreement  to  pay 
the  debt  secured,  is  estopped  from  denying  the  jurisdic- 
tion of  the  court  to  sell  all  the  land  thus  mortgaged.  Pear- 
son V.  Kepner,  29  Ind.  App.  92.  Tlie  husband  owes  to 
the  wife  the  duty  of  supporting  and  maintaining  her.  Ar- 
nold V.  Brandt,  16  Ind.  169 ;  Nelson  v.  Spaulding,  11  Ind. 
App.  453. 

Distribution  of  the  fund,  under  the  issue,  depends  upon 
the  equities  of  the  various  claimants.  Appellant  is  en- 
titled to  the  husband's  share.  The  appellee  administrator 
is  the  representative  of  the  wife.  The  relation  of  these 
two  to  the  debt  secured  by  the  mortgage  is  therefore  open 
to  inquiry.  Johnson  v.  Jouchert,  124  Ind.  105,  8  L.  R 
A.  795.  Suretyship  is  a  fact  collateral  to  the  main  con- 
tract. The  rights  and  liabilities  sustained  by  the  husband 
and  wife  to  the  debt  do  not  depend  upon  the  form  in  which 
it  was  evidenced.    - 
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When  two  persons  are  jointly  liable  for  the  same  debt, 
and  as  between  themselves  the  debt  is  th^  debt  of  one  of 
them,  that  one  is  regarded  as  principal  and  the  other  as 
surety.  The  inquiry  is,  who  received  the  consideration, 
and  who,  according  to  the  arrangements  actually  made,, 
ought  to  pay  the  debt?  Lackey  v.  Boruff,  152  Ind.  371, 
376 ;  Sefton  v.  Eargett,  113  Ind.  592 ;  Porter  v.  Waltz, 
108  Ind.  40. 

The  special  finding  shows  that  the  husband  received  the 
benefit  of  the  loan  to  secure  which  the  mortgage  was  exe- 
cuted, and  he  expressly  agreed  to  pay  the  "sum  of  money 
so  secured."  As  between  him  and  the  wife,  compelled  to 
mortgage  her  home  to  pay  debts  and  expenses  for  which 
it  was  the  duty  of  the  husband  to  provide,  it  can  not  be 
doubted  that  the  equity  was  with  her,  and  consequently  is 
with  her  administrator.  That  portion  of  the  fund  derived 
from  the  sale  of  the  real  estate  descending  to  the  husband 
should  have  been  first  applied  to  the  satisfaction  of  the 
mortgage  debt    Pomeroy,  Eq.  Jurisp.  (2d  ed.),  1417. 

The  order  of  distribution  was  more  favorable  to  appel- 
lant than  the  facts  warrant.    Judgment  is  affirmed. 


Toledo,  St.  Louis  &  Western  Railroad  Com- 
pany V.  Beery  et  al. 

[No.  4,516.    Filed  November  8,  1903.] 

PuEADlNa. — Demurrer. — Form, — ^A  demurrer  to  a  complaint  **for  the 
reason  that  said  complaint  does  not  state  a  cause  of  aotion,*' 
though  not  in  the  form  of  the  statute,  is  sufficient  to  question  the 
complaint  under  the  fifth  statutory  cause,    p,  657. 

Nbolxgbnob. — Carriers, — Complaint, — Proximate  Cause, — RaUroads,  — 
A  complaint  against  a  railroad  company  for  damages  for  injury 
to  a  car  load  of  horses  alleging  that  it  was  the  duty  of  defendant 
to  place  the  car  at  the  chute  at  the  stock-yards  upon  arrival  at  its 
destination  so  that  the  stock  might  be  imloaded,  and  that  defend- 
ant not  only  failed  so  to  place  the  car,  but  refused  to  do  so  when 
requested,  and  tliat,  disregarding  its  duty  and  plaintiffs'  request, 
the  car  was  placed  by  defendant  among  other  carsi  away  from 
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the  chntet  and  in  a  positioii  where  it  was  imposBible  to  unload 
the  horaeB,  leaTing  the  car  and  hones  so  situated  until  the  next 
day,  and  during  the  tune  the  horses  were  in  defendant's  diarge, 
and  while  standing  on  the  side-track  thej  became  and  were  in- 
jured, to  soch  an  extent  that  when  thej  were  unloaded  from  the 
car  two  of  the  horses  died,  and  others  were  crippled,  while  show- 
ing negligence,  does  not  show  that  the  negligence  charged  was 
the  proximate  canse  of  the  injnry.    pp.  558-561. 

From  Allen  'Circuit  Court ;  Edward  G'Rourkty  Judge. 

Action  by  Daniel  W.  Beery  and  another  against  the 
Toledo,  St.  Louis  k  Western  Railroad  Company.  From 
a  judgment  for  plaintifis,  defendant  appeals.    Reversed. 

C.  G.  GuentkeTy  Braden  Clark,  Clarance  Brown  and 
C  A.  SckmetaUy  for  appellant. 

Shaffer  Peterson^  Wilmer  Leonard  and  Elmer  Leonard, 
for  appellees. 

Robinson,  C.  J. — Suit  by  appellees  for  damages  for  in- 
jury to  a  car  load  of  horses.  A  demurrer  to  the  complaint 
"for  the  reason  that  said  complaint  does  not  state  a  cause  of 
action"  was  overruled.  This  ruling  is  the  first  error  as- 
signed. 

It  is  suggested  by  counsel  for  appellees  that  the  demurrer 
is  not  in  form  as  the  statute  requires.  But  we  think  it  suffi- 
cient to  question  the  complaint  under  the  fifth  statutory 
cause  for  demurrer.  The  form  used  could  not  reasonably 
be  said  to  come  within  any  of  the  other  statutory  causes 
for  a  demurrer.  Demurrers  have  been  held  sufficient  in 
form  where  a  demurrer  to  several  paragraphs  of  answer 
was  on  the  ground  that  neither  paragraph  "states  facts 
sufficient"  (Boss  v.  Menefee,  125  Ind.  432)  ;  and  to  a  com- 
plaint that  it  "does  not  state  facts  sufficient"  (Petty  v. 
Board,  etc.,  70  Ind.  290)  ;  and  that  the  complaint  "does 
not  state  facts  enough  to  entitle  the  plaintiff  to  relief ' 
(Pace  V.  Oppenheim,  12  Ind.  533)  ;  and  that  the  complaint 
"does  not  contain  and  set  forth  sufficient  facts  to  enable 
the  plaintiffs  to  sustain  said  action"  (Stanley  v.  Peeples, 
13  Ind.  232).     Demurrers  on  the  ground  that  the  com- 
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plaint  is  "not  good  and  sufficient  in  law"  (Porter  v.  Wil- 
son, 35  Ind.  348) ;  and  that  the  complaint  "does  not  state 
facts  sufficient  to  constitute  a  complaint"  (Pine  Civil  Tp. 
V.  Huher  Mfg.  Co.,  83  Ind.  121) ;  and  that  "the  petition 
does  not  state  facts  sufficient  to  constitute  a  good  and  suffi- 
cient petition"  (Gruhhs  v.  King,  117  Ind.  243) — ^were 
held  insufficient  in  form  to  present  any  question.  The 
statute  requires  that  the  complaint  shall  contain  "a  state- 
ment of  the  facts  constituting  the  cause  of  action-"  The 
cause  of  action  between  the  parties  consists  of  a  statement 
of  the  facts,  and  when  the  demurrer  says  that  the  complaint 
does  not  state  a  cause  of  action,  the  necessary  implication 
is,  under  this  statutory  designation  of  what  constitutes  the 
cause  of  action,  that  the  complaint  does  not  state  sufficient 
facts. 

The  complaint  avers  that  on  July  24,  1901,  appellees 
shipped  thirty  horses  over  appellant's  road,  with  directions 
to  appellant  to  deliver  to  themselves  at  Kussiaville,  a  town 
on  appellant's  road ;  that  the  shipment  was  made  in  time 
so  that  the  horses  could  be  delivered  at  such  station  before 
the  morning  of  July  25,  1901,  at  which  date  appellees  had 
advertised  a  sale  of  the  horses ;  that  appellant  accepted  the 
horses,  which  were  then  in  good  condition — the  freight 
charges  having  been  paid  in  advance — and  placed  the  car 
in  one  of  its  freight-trains  which  reached  Kussiaville  about 
11  o'clock  of  the  night  of  July  24,  1901 ;  that  at  that  time 
appellees  had  at  the  place  an  experienced  representative 
who  understood  the  business  of  unloading  horses  from  cars 
into  stock-yards,  at  which  place  appellant  had  a  stock-yard 
with  a  chute  made  for  the  purpose  of  receiving  stock  from 
the  cars  and  transferring  them  to  the  stock-yards;  that  it 
was  appellant's  duty  to  place  the  car  at  and  in  connection 
with  the  chute;  that  a  representative  of  appellees  at  the 
arrival  of  the  train  requested  appellant's  employes  in 
charge  of  the  train  properly  to  set  the  car  at  the  chute  so 
that  the  same  might  be  unloaded;  that  this  the  employes 
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refused  to  do,  but  set  off  the  car  aiuong  a  large  number  of 
other  freight-cars  on  a  side-track  away  from  the  stock-yards 
and  away  from  the  chute,  and  in  such  condition  that  it 
was  impossible  for  appellees  to  unload,  leaving  the  car  and 
horses  so  situated  until  about  the  hour  of  10  o'clock  the 
following  day,  July  25,  1901,  at  which  time  appellant  sent 
another  engine,  and  placed  the  car  at  the  chute,  and  un- 
loaded them  from  the  car;  that  "during  the  time  the  said 
car  load  of  horses  were  in  the  defendant's  charge,  and  while 
standing  on  her  side-track  at  Russiaville,  they  became  and 
were  injured  to  such  an  extent  that  when  they  were  un- 
loaded from  said  car  by  the  defendant  two  shortly  there- 
after died,  others  were  crippled,  maimed,  and  bruised  to 
such  an  extent  that  they  were  worthless,  so  much  so  that 
the  entire  car  load  were  rendered  useless  and  worthless  to 
plaintiffs,  and  when  they  were  requested  by  defendant's 
agents  and  employes  to  receive  said  horses  they  refused 
them,  and  left  them  in  the  possession  of  the  defendant  com- 
pany; that  at  the  time  this  defendant  received  said  car 
load  of  horses  for  shipment  they  were  reasonably  worth  $40 
per  head,  making  a  total  value  of  $1,200;  that  plaintiffs 
requested  the  defendant  company  to  adjust  said  loss,  which 
they  refused  to  do ;  that  said  request  was  made  of  defend- 
ant before  plaintiffs  refused  to  receive  said  horses  from 
the  defendant  The  injury  to  plaintiffs'  horses  was  caused 
wholly  on  account  of  the  negligence  of  the  defendant,  and 
without  any  fault  or  negligence  on  the  part  of  the  plain- 
tiffs. By  reason  of  the  fault  of  the  defendant,  plaintiffs 
were  damaged  $1,200,  for  which  they  demand  judgment  in 
the  sum  of  $1,200,  and  all  other  proper  relief." 

This  is  an  action  in  tort.  It  is  predicated  upon  appel- 
lant's negligence.  It  is  argued  against  the  sufficiency  of 
the  complaint  that  it  fails  to  charge  negligence,  and  that  if 
it  does  charge  negligence  it  fails  to  connect  such  negligence 
with  the  injuries  complained  of.  It  is  averred  that  it  was 
appellant's  duty  to  place  the  car  at  the  chute  at  the  stock- 


660        APPELLATE  COURT  OF  IXDIAI^^A, 

Toledo^  etc.,  R.  Oo.  v.  Beery. 

yards  upon  arrival  at  its  destination  so  that  the  stock  might 
be  unloaded.  It  is  also  averred  that  appellant  not  only 
failed  so  to  place  the  car,  but  refused  to  do  so  when  re- 
quested, and  that,  disregarding  its  duty  and  appellees'  re- 
quest, the  car  was  placed  by  appellant  among  otter  cars 
away  from  the  chute  and  in  a  position  where  it  was  im- 
possible to  unload  the  horses.  That  such  a  duty  rested 
upon  appellant  is  admitted  for  the  purpose  of  the  demurrer. 
If  it  was  in  fact  charged  with  such  a  duty,  its  failure  to 
perform  it  would  be  no  less  negligent  than  its  failure  to 
perform  a  statutory  duty.  The  only  difference  in  the  two 
instances  is  that  in  the  former  the  duty  must  be  proved, 
while  in  the  latter  it  is  fixed  by  statute.  The  omission  to 
perform  the  duty  charged  was  negligence. 

But  the  complaint  fails  to  show  this  imputed  negligence 
was  the  proximate  cause  of  the  injury.  It  is  simply 
charged  that  during  the  time  the  car  load  of  horses  was  in 
appellant's  charge,  and  while  standing  on  the  side-track, 
they  became  and  were  injured.  Whether  they  were  injured 
because  of  having  been  left  on  the  side-track,  or  whether 
they  were  injured  from  some  cause  with  which  appellant 
had  nothing  to  do,  is  left  to  conjecture.  No  facts  are 
averred  to  show  whether  injury  would  necessarily  and  nat- 
urally result  to  horses  left  as  these  were,  and  that  appellant 
knew  such  to  be  the  fact.  !N"o  facts  are  averred  which  to 
a  certainty  raise  the  presumption  that  the  injury  was  the 
result  of  the  negligence  charged.  It  is  not  charged  that  the 
horses  were  injured  by  reason  of  having  been  left  as  they 
were.  So  far  as  informed  by  the  complaint,  the  injury 
might  have  occurred  just  as  it  did  occur  had  there  been  no 
omission  of  duty  on  appellant's  part.  The  pleading  shows 
no  connection  between  the  negligence  charged  and  the  in- 
jury in  the  way  of  cause  and  effect  The  injury  is  averred, 
but  the  complaint  does  not  aver  what  caused  it,  nor  does  it 
aver  facts  from  which  it  can  be  said  that  the  injury  com- 
plained of  must  necessarily  have  occurred  from  the  negli- 
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gent  act  charged.  Pennsylvania  Co,  v.  Gallentine,  77  Ind. 
322;  Pittsburgh,  etc.,  R.  Co.  v.  Conn,  104  Ind.  64;  Penn- 
sylvania Co.  V.  Marion,  104  Ind.  239;  Harris  v.  Board, 
etc.,  121  Ind.  299 ;  Evansville,  etc.,  R.  Co.  v.  Krapf,  143 
Ind.  647;  Baltimore,  etc.,  R.  Co.  v.  Young,.14:6  Ind.  374; 
Chicago,  etc.,  R.  Co.  v.  Thomas,  147  Ind.  35 ;  Lake  Erie, 
etc.,  R.  Co.  V.  Mihesell,  23  Ind.  App.  395 ;  South  Chicago 
City  R.  Co.  V.  Moltrum,  26  Ind.  App.  550;  Peerless  Stone 
Co.  V.  Wray,  10  Ind.  App.  324;  Ohio,  etc.,  R.  Co.  v. 
Engrer,  4  Ind.  App.  261.  See,  also,  City  of  Oreenca^tle 
V.  Martin,  74  Ind.  449,  39  Am.  Rep.  93 ;  Pennsylvania  Co. 
V.  Hensil,  70  Ind.  569,  36  Am.  Rep.  188 ;  Corporation  of 
Bluffton  V.  Mathews,  92  Ind.  213. 

The  averment  at  the  close  of  the  pleading  that  "the  in- 
jury to  plaintiffs'  horses  was  caused  wholly  on  account  of 
the  negligence  of  the  defendant,  and  without  any  fault  or 
negligence  on  the  part  of  the  plaintiffs,"  does  not  make  the 
complaint  sufficient,  as  no  act  or  omission  is  mentioned, 
and  no  reference  is  made  to  any  act  or  omission  or  negli- 
gence before  mentioned.  South  Chicago  City  R.  Co.  v. 
Moltrum,  supra;  Ohio,  etc.,  R.  Co.  v.  Engrer,  supra. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


Callicott  v.  Allen. 

[No.  4,438.    Filed  April  22,  1908.    Rehearing  denied  Jnne  26,  1903. 

Transfer  denied  November  3,  1903.] 

Ck>MTRAOTS. — When  Void  as  Against  Public  Policy, — Ck)ntracts  are  not 
held  Yoid  as  against  pnblic  i)olicy,  unless  the  contract  itself  re- 
quires the  doing  of  something  affecting  the  pnblic  good,  or  the 
consideration  is  immoral  or  hnrtfnl,  or  is  forbidden  by  statute. 
p,  669. 

MoBTOAQES. — Taken  in  Name  of  Nonresident  to  Avoid  Taxation. — Validity. 
— Public  Policy, — ^A  mortgage  executed  in  proper  form  and  duly 
recorded  is  not  Yoid  on  the  ground  of  public  policy  because  taken 
in  the  name  of  a  nonresident  by  whom  it  was  assigned  to  the  real 
owner,  and  the  assignment  withheld  from  record,  in  order  to 
avoid  tlie  payment  of  taxes,    pp.  563-670. 

Vol.  81—86 
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From  the  Superior  Court  of  Vanderburgh  County; 
J.  H.  jBostcTj  Judge. 


Suit  by  Harrison  Callicott  against  Lucy  S.  Allen. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af-- 
firmed* 

C.  L.  Weddingy  for  appellant. 
J.  T.  Walker  J  for  appellee. 

Wiley,  J. — The  single  question  presented  for  decision 
by  this  appeal  is  the  sufficiency  of  appellant's  complaint, 
to  which  a  demurrer  for  want  of  facts  was  sustained. 

The  complaint  avers  the  following  material  facts :  That 
one  Charles  Rucker  on  May  8,  1898,  was  the  owner  of  cer- 
tain real  estate  in  the  city  of  Evansville,  Indiana,  and  that 
on  that  day,  his  wife  joining  him,  he  executed  to  one 
Charles  D.  Bri^s,  of  the  State  of  Illinois,  a  mortgage  on 
the  real  estate,  to  secure  the  payment  of  one  principal  note 
for  $1,200,  due  in  three  years  from  date,  and  certain  in- 
terest notes  maturing  every  six  months  thereafter;  that 
such  mortgage  was  duly  recorded  in  Vanderburgh  county; 
that  appellee  was,  when  this  action  was  commenced,  and 
for  ten  years  prior  thereto  had  been,  a  resident  of  said 
Vanderburgh  county,  and  subject  to  taxation  therein;  that 
said  sum  of  money  represented  by  said  mortgage  and  notes 
was  the  money  of  appellee,  and  that  said  mortgage  and 
notes  were  executed  and  taken  in  the  name  of  said  Briggs, 
for  the  sole  purpose  of  avoiding  taxation  on  the  same  in 
the  name  of  the  appellee,  and  that  after  the  execution  of 
said  mortgage  the  original  mortgagor  conveyed  to  appellant 
the  real  estate  described  therein,  and  that  he  is  still  the 
owner  thereof;  that  after  the  said  mortgage  wa3  recorded 
the  said  Briggs  assigned  the  same,  together  with  the  notes, 
to  appellee,  who  has  been  ever  since  and  is  still  the  owner 
thereof;  that  said  assignment  was  purposely  and  corruptly 
kept  off  the  records  of  said  county  in  the  furtherance  of 
the  scheme  of  appellee  to  avoid  taxation ;  and  that  appellee 
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Lt*  i-er^CT  escarei  ra^r^  tjj€s  ibeT«>:a.     I:  is  avmred 
I  \j  re*?*:'-  •:£  5^A  fjp.ns  sail  r=?:rCT;^  is  fMTii:dem 

Jiz*:^  ie  ti-.'-e  •.:-  irrellinT  s  re*I  estate,  ar-i  ilit  it  ^kmbM 

tie  f-:!-:Trir^  ir-OTiirv:  Is  i«e  r»m?ra.2e  w*i:A  apinelluit 
seel?  :r>  Li-re  f:iijoel€»i  fet:: iiZr^r.:  aii-i  T*>ii  KeiRti2?e  it  was 
tak*=^  ref>:T^i^L  ar.-i  asfi^.^i  f-rr  :i;e  rnr>>5e*  \^r.  tr.**  par: 
of  zhe  ar-r^ellce.  :•>  avcii  ani  €scai>e  tasan*>n  t    If  this  in- 

tea*  A 

qpirr  is  auFsrerei  in  *he  a:rr2:anre,  it  mast  K?  npc^ri  tfie 
BT'le  eT»>:2:'i  tLat  'ie  transaetioii,  as  disclxsed  bv  th^  ONSi- 
pLaiiit.  is  a^inst  p::'tl:c  pl:«?jr. 

Appdlanr's  €Tar!t»'»r,  tie  or:£::Tisl  iriortcap^r,  \ras  in  no 
"wav  in'ured,  f*>r  he  receiTed  all  he  contracted  for*  The 
mortgage  which  he  gave  was  diiW  reoorvkJ,  aiii  siK*h 
record  was  n»'»nce  to  the  world.  It  f-^I'-^ws  tha:  whou 
appellant  took  the  title  to  the  property,  he  took  it  with 
notice  of  the  mortgage  and  subject  to  its  lien.  It  does  not 
appear  frcm  the  cc»raplaint  :hat  he  assumed  its  payment  as 
part  of  the  consideration,  bat  the  law  lays  on  the  pn>pepty 
the  bnrden  of  the  mortgage,  and  the  rule  of  cavt\i{  emptor 
applies.  Appellant,  therefore,  in  his  individual  capacity, 
was  in  nowise  injured  by  the  alleged  fraud,  for  he  is  in 
the  position  of  his  grantor,  and  received  all  that  he  con- 
tracted for.  The  fraud  of  which  he  complains  has  not 
infringed  his  individual  rights,  nor  affected  his  individual 
legal  obligations.  As  between  all  the  parties  to  the  transac- 
tion and  their  privies,  no  fraud  was  perpetratoil,  for  one 
received  all  the  monev  for  which  he  contracted  and  the- 
other  all  the  securitv.  There  was  a  valuable  consideration 
moving  from  one  to  the  other,  and  no  fraudulent  misrepre- 
sentation is  charged. 

Will  a  court  of  equity  declare  void  the  mortgage  de- 
scribed in  the  complaint  on  the  ground  that  it  was  executed 
and  assigned  in  the  manner  disclosed  for  the  purpose  of 
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avoiding  and  escaping  taxation?  Fraud  vitiates  all  con- 
tracts, but  this  rule  should  be  applied  to  contracts  super- 
induced by  fraud  on  the  part  of  one  of  the  contracting 
parties,  which  has  affected  his  individual  rights.  To  illus- 
trate :  A  and  B  enter  into  a  contract,  with  which  they  are 
entirely  satisfied.  Neither  of  them  is  overreached,  and 
they  each  get  all  the  consideration  for  which  they  con- 
tracted. In  such  contract,  however,  A,  with  sinister  mo- 
tives, and  with  fraudulent  intent,  has  perpetrated  a  fraud 
on  C.  Can  B  defend  against  his  contract  on  the  ground 
that  A  has  defrauded  C  ?  There  can  be  but  one  answer  to 
this  proposition,  and  that  must  be  in  the  negative.  The 
law  will  compel  B  to  keep  the  covenants  of  his  contract, 
and  in  like  manner  put  into  the  hands  of  C  the  right  to 
pursue  his  individual  remedy  against  A  for  fraud,  perpe- 
trated upon  him. 

If  the  legal  principle  declared  by  the  illustration  which 
we  have  given  is  correct,  the  decision  of  the  question  pre- 
sented becomes  simple. .  Taking  the  facts  pleaded  as  true 
— ^which  we  must  for  purposes  of  the  demurrer — ^we  find 
two  parties  entering  into  a  contract.  They  both  fully  un- 
derstood the  terms  of  the  contract,  and  they  each  received 
all  they  contracted  for.  The  mortgagor  was  not  misled  in 
any  way  by  false  or  fraudulent  representations.  The  ap- 
pellant now  stands  in  the  same  relation  to  the  contract  that 
his  grantor  occupied,  and  he  too  received  what  he  con- 
tracted for,  and  was  not  misled  by  any  false  or  fraudulent 
misrepresentations  on  the  part  of  the  appellee.  Up  to  this 
point,  who  has  been  injured  in  his  or  her  individual  rights  ? 
Certainly  none  of  the  parties  to  the  transaction.  The  com- 
monwealth, in  its  several  governmental  departments,  is  the 
only  injured  party,  and  it  has  not  lost  its  remedy,  for  the 
law  is  ample  in  such  cases  to  protect  its  rights.  While  the 
State  was  not  a  party  to  the  contract,  its  rights  were  in- 
fringed, in  that  appellee,  by  her  conduct,  escaped  the  pay- 
ment of  her  just  proportion  of  taxes,  which  the  law  casts 
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upon  her  property.  It  is  a  maxim  of  law  that  there  is  no 
wrong  without  a  corresponding  remedy.  In  such  cases  who 
can  enforce  the  remedy?  Evidently,  the  wronged  or  in- 
jured party.  If  appellant  can  succeed  in  having  the  mort- 
gage canceled  will  his  injury  thereby  be  avenged?  Not 
his,  for  we  have  seen  that  he  has  none  to  avenge.  Should 
we  hold  that  he  was  entitled  to  have  it  canceled,  the  State 
would  have  additional  injury  thrust  upon  it,  for  it  would 
be  deprived  of  adequate  assets  out  of  which  it  could  col- 
lect the  taxes,  which  can,  under  the  law,  be  assessed,  for 
the  mortgage  is  chattel,  and  subject  to  sale.  These  consid- 
erations lead  us  to  the  conclusion  that,  under  the  facts 
pleaded,  the  State  occupies  the  position  of  0  in  the  illus- 
tration given  above.  Appellant  is  in  the  attitude  of  seek- 
ing a  court  of  equity  to  cancel  a  mortgage  on  his  property 
which  he  has  not  paid,  and  which  is  a  just  burden  upon  it, 
and  which  he  knew  was  there  when  he  took  the  title,  solely 
upon  the  ground  that  appellee  has  attempted  to  defraud 
the  State  out  of  a  just  proportion  of  its  revenue.  To  de- 
clare such  a  rule  would  be  equivalent  to  saying  that  if  the 
payee  of  a  promissory  note  sequesters  it  from  the  taxing 
officers,  a  payor  could  successfully  defend  againist  its  col- 
lection on  the  ground  that  he  had  defrauded  the  State  by 
not  returning  it  for  taxation.  Where  a  mortgage  is  given 
to  secure  a  note,  the  note,  and  not  the  mortgage,  is  assess- 
able for  taxation. 

Our  attention  has  been  called  in  argument  to  some  cases 
bearing  upon  the  question  here  presented  that  we  will  now 
consider.  Appellant  relies  principally  for  a  reversal  upon 
the  cases  of  Drexler  v.  Tyrrell,  15  Nev.  114  and  Sheldon 
V.  Pruessner,  52  Kan.  579,  35  Pac.  204.  In  the  Nevada 
case  the  mortgagee  brought  an  action  to  foreclose  a  mort- 
gage. The  mortgagor  defended  on  the  ground  that  the 
mortgage  had  been  taken  by  a  nonresident  of  the  state,  and 
then  assigned,  to  avoid  the  payment  of  taxes.  The  trial 
court  found  as  facts  that  the  mortgage  was  not  so  taken  for 
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the  purpose  of  defeating  taxation,  and  that  the  plaintiff 
had,  before  the  commencement  of  the  suit,  paid  all  the 
taxes  due  on  the  note  secured  by  the  mortgage.  On  api>eal 
the  judgment  was  reversed  on  the  ground  that  the  evidence 
showed  that  the  mortgage  was  taken  in  the  name  of  a  third 
per8on--a  nonresident— for  the  purpose  of  evading  the 
payment  of  taxes,  and  that  made  the  contract  illegal  and 
void.  The  Kansas  case,  supra,  was  where  a  mortgagee  re- 
siding in  the  state  of  Kansas  assigned  the  mortgage  to  his 
father,  who  lived  in  another  state,  to  secure  the  payment 
of  $450  and  interest  for  prior  borrowed  money,  but  really 
for  the  purpose  of  evading  the  payment  of  taxes.  In  a  suit 
by  the  father  to  recover  on  the  note  and  mortgage  it  was 
held  that  the  mortgagee,  on  account  of  his  acts  in  evading 
the  payment  of  taxes,  and  thereby  defrauding  the  revenues 
of  the  state,  could  not  recover  in  the  name  of  the  father  or 
otherwise  on  any  part  of  the  note  and  mortgage  belonging 
to  him.  In  the  latter  case  the  Nevada  case,  supra,  is  cited 
as  authority  and  followed.  When  Drexler  v.  Tyrrell  was 
decided,  the  supreme  court  of  Nevada  was  (Composed  of 
three  judges,  one  of  whom  dissented.  These  two  cases  are 
the  leading  ones  upon  the  question  involved,  and  the  only 
ones  which  have  come  to  our  attention,  sustaining  the 
theory  of  appellant. 

In  55  Central  Law  Journal,  at  pages  121,  201,  and  261, 
are  three  articles  by  the  editor  approving  these  cases.  The 
two  cases  cited  are  not  authority  in  this  State,  and  we  do 
not  think  the  decisions  rest  upon  sound  reason  or  good  law. 
They  have  been  repudiated  by  other  courts  of  high  stand- 
ing, and  strongly  criticised  by  an  able  text-writer. 

In  the  case  of  Crowns  v.  Forest  Land  Co,,  99  Wis.  103, 
74  N.  W.  546,  it  was  held  that  an  answer  in  suit  to  fore- 
close a  mortgage,  alleging  that  the  note  and  mortgage  were 
taken  in  the  name  of  the  plaintiff  for  the  purpose  of  en- 
abling the  real  owner  to  evade  taxation  on  account  thereof, 
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presents  no  ground  for  a  discharge  of  the  mortgagor  from 
his  just  deht  In  the  course  of  the  opinion  commenting  on 
the  Drexler  v.  Tyrrell  case,  supra,  the  court  said :  ^'Drex- 
ler  V.  Tyrrell,  15  Xev.  114,  was  cited  to  support  that  por- 
tion of  the  answer  wherein  it  is  alleged  that  the  note  and 
mortgage  were  taken  in  the  name  of  Crowns  for  the  pur- 
pose of  concealing  the  same  from  the  assessor,  and  thus 
escaping  taxation.  It  is  unnecessary  to  discuss  this  case. 
It  is  based  upon  the  peculiar  revenue  laws  of  that  state, 
which  are  referred  to  in  the  opinion,  and  has  never  been 
recognized  as  authority  outside  of  its  boundaries,  so  far  as 
we  have  been  able  to  discover.  On  the  contrary,  it  has  been 
severely  and  justly  criticised  in  other  jurisdictions,  and  is 
r^arded  as  wrong  in  principle.  Jones,  Mortgages,  §619. 
It  is  not  charged  that  the  note  and  mortgage  in  suit  were, 
in  themselves,  illegal  or  contravened  the  policy  of  the  law. 
The  contract  between  the  parties  was  one  they  were  not 
prohibited  in  making,  and,  so  far  as  anything  appears  in 
the  answer,  the  mortgagor  received  full  and  complete  con- 
sideration for  it.  The  onlv  taint  in  the  transaction  is  the 
alleged  violation  of  the  revenue  laws.  The  law  of  this  state 
provides  that  taxes  shall  be  levied  upon  all  the  property  in 
this  state  except  such  as  is  exempt,  R.  S.  1878,  §1034. 
Personal  property  shall  be  construed  to  mean  and  include, 
among  other  things,  all  debts  due  from  solvent  debtors, 
whether  on  account,  note,  contract,  bond,  mortgage,  or  other 
security,  or  whether  such  debts  are  due  or  to  becoine  due ; 
Id*  §1036.  The  taxpayer  may  be  examined  under  oath, 
and,  if  he  makes  a  false  statement  of  his  property,  he  is 
subject  to  a  penalty  of  $10  on  every  $100  withheld  from 
the  knowledge  of  the  assessor.  Id.  §1056;  S.  &  B.  Ann. 
Stats.  §105  6a.  When  the  revenue  laws  provide  ample 
punishment  for  the  evasion  by  taxpayers  of  their  just  dues, 
it  would  seem  a  monstrous  injustice  to  permit  a  mortgagor 
to  defeat  the  payment  of  his  debt  by  bringing  any  such  issue 
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into  a  suit  brought  to  foreclose  his  mortgage.  The  alleged 
turpitude  of  the  mortgagee  furnishes  no  ground  for  the  dis- 
chai^  of  the  mortgagor  from  the  payment  of  his  just  debt." 

The  case  of  Nichols  v.  Weed  Sewing  Mach.  Co.,  27  Hun 
(N.  Y.)  200,  affirmed  in  the  97  X.  Y.  650,  was  a  case 
where  one  of  the  defenses  interposed  to  the  foreclosure  of  a 
mortgage  was  that  it  was  against  public  policy,  as  the  facts 
alleged  showed  that  an  attempt  had  been  made  to  escape 
taxation.  It  was  held  that  the  defense  could  not  preraiL 
In  referring  to  the  Nevada  case,  supra,  the  court  said: 
''We  have  examined  the  case  of  Drexler  v.-  Tyrrell,  15  Xev. 
114,  cited  by  defendant  As  the  case  is  not  authoritative 
in  this  state,  it  is  sufficient  to.  say  that  we  have  considered 
the  opinion  of  the  majority  of  the  court  and  the  cases  cited 
to  sustain  it ;  and  we  do  not  think  it  correct,  or  sustained 
by  the  citations.  As  we  think,  the  opinion  fails  to  appre- 
ciate that  there  is  no  illegality  in  the  contract  of  the  loan; 
and  that  the  question  is  only  whether  one  who  has  borrowed 
money  shall  repay  it." 

In  a  note  following  a  reference  to  the  case  of  Drexler  v. 
Tyrrell,  supra,  in  Jones,  Mortgages  (5th  ed.),  §619,  the 
author  severely  criticised  the  rule  there  declared,  in  the 
following  language :  "But  the  cases  cited  in  support  of  the 
decision  are  cases  in  which  the  consideration  of  the  con- 
tract, as  between  the  parties  themselves^  was  either  iU^al 
or  contravened  the  policy  of  the  law.  In  the  case  before 
the  court,  however,  there  was  nothing  ill^al  in  the  con- 
tract as  between  the  parties.  It  was  a  contract  they  were 
not  prohibited  from  making,  and  there  was  a  full  and  com- 
plete consideration  for  it.  The  only  taint  in  the  transaction 
was  the  intended  fraud  upon  the  revenue  laws  of  the  state. 
For  this  intended  fraud  the  court  upheld  the  mortgagor  in 
refusing  payment  of  the  mortgage;  they  upheld  him  in  a 
monstrous  injustice,  when  the  revenue  laws  of  the  state  pro- 
vided proper  and  ample  punishment  for  an  evasion  of 
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them  by  crimmal  prosecution.  The  decision  is  resided  as 
wrong  in  principle.'' 

By  a  reference  to  Jones,  Mortgages  (5th  ed.V  §61S, 
wherein  the  author  discnsses  the  question  of  void  mort- 
gages^ because  thev  are  repugnant  to  public  policy,  etc.,  it 
is  clearlv  shown  that  the  contract  itself  must  be  tainted 
with  some  illegal  or  wrongful  act,  and  a£Fecting  the  con- 
sideration. 

A  careful  consideration  of  the  authorities  leads  us  to  the 
conclusion  that  courts  do  not  hold  contracts  Toid  as  against 
public  policy,  unless  the  contract  itself  requires  the  doing 
of  something  affecting  the  public  good,  or  the  considera- 
tion is  unmoral  or  hurtful,  or  that  it  is  forbidden  by  stat- 
ute. See  Greenhood,  Public  Policy,  1;  Story,  Contracts 
(5th  ed.),  §§674,  675;  Kellogg  v.  Larlin,  3  Pin.  (Wis.^ 
123,  56  Am.  Dec  164;  Beach,  Contracts,  §1415;  Daniel, 
Xeg.  Inst  (4th  ed.)  §196;  1  Wiltsie,  Mortgage  Foreclos- 
ures, §342. 

The  case  of  Slxlwell  v.  Corwin,  55  Ind.  433,  23  Am. 
Bep.  672,  was  an  action  by  the  appellee  as  administrator 
of  the  estate  of  Makepeace,  deceased.  One  paragraph  of 
the  complaint  was  based  upon  the  following  writing:  "Be- 
ceived  of  Allen  Makepeace,  for  safekeeping,  $14,500,  in 
seven  and  three-tenths  United  States  bonds;  said  bonds  to 
be  returned  to  said  Makepeace,  at  any  time  called  for.  In- 
terest on  said  bonds  due  August  15  and  February  15.  An- 
derson, Indiana,  December  28,  1865.  [Signed]  J.  G.  & 
T.  N.  StilwelL"  The  two  Stilwells  were  proprietors  of  a 
private  bank,  and  Makepeace  was  a  depositor  therein.  In 
an  action  to  recover  the  bonds  so  deposited,  one  of  the  de- 
fenses interposed  rested  upon  the  facts,  pleaded  by  way  of 
answer,  that  Makepeace  had  on  deposit  in  the  Stilwell  bank 
$14,500  in  currency,  which  was  subject  to  taxation,  and 
that,  to  enable  him  to  evade  paying  taxes  thereon  for  the  en- 
suing year,  it  was  agreed  between  the  parties  that  the  certifi- 
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cate  of  deposit  for  said  sum  of  $14,500  should  be  destroyed, 
and  that  the  bank  should  be  absolved  from  liability  bv  rea- 
son  of  said  deposit,  and  in  lieu  thereof  they  should  execute 
the  instrument  sued  on,  which  would  not  be  subject  to  taxa> 
tion ;  that,  pursuant  to  said  fraudulent  scheme,  said  Make- 
peace did  not  list  said  $14,500  for  taxation,  and  did  there- 
by fraudulently  and  corruptly  avoid  the  payment  of  taxes 
thereon.  It  was  urged  that  the  agreement  set  out  in  the 
answer  was  fraudulent  and  void,  as  being  against  public 
policy.  In  deciding  the  case  the  court  held  that  the  answer 
was  not  a  bar,  and  said:  "The  allegations  in  the  first 
paragraph  of  answer  amount  to  no  more  than  that  Make- 
peace fraudulently  refused  to  list  his  money,  on  deposit 
*  *  *  and  thereby  fraudulently  avoided  paying  the  tax 
thereon  for  that  year.  These  facts  constitute  no  answer 
to  the  obligation  against  the  Stilwells  to  deliver  United 
States  bonds  to  Makepeace,  according  to  the  terms  of  the 
written  instrument  set  out  in  the  complaint,  even  though 
they  assisted  him  in  the  fraud,  as  alleged." 

Coimsel  for  appellant  has  submitted  an  able  argument, 
supported  by  many  authorities,  to  the  effect  that  courts  will 
not  enforce  contracts  that  are  tainted  with  fraud  or  that 
are  repugnant  to  public  policy.  We  fully  agree  both  with 
his  argument  and  the  rule  declared  by  the  authorities  cited, 
but  he  has  fallen  into  the  error  of  assuming  that  the  con- 
tract under  which  he  seeks  relief  comes  within  the  rule. 
The  intention  of  the  appellee  to  avoid  the  payment  of  taxes 
in  the  manner  alleged  in  the  complaint  did  not  enter  into 
the  contract,  and  was  not  a  part  of  the  consideration.  The 
contract,  in  itself,  is  not  fraudulent,  is  not  against  public 
policy,  and  is  not  prohibited  by  statute. 

As  appellant  has  not  been  injured,  he  has  no  remedy  to 
invoke,  nor  wrong  to  right,  and  the  complaint  does  not 
state  facts  that  entitle  him  to  any  relief.  Judgment  af- 
firmed. 
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HaUGH  £T  AL.    r.   SXELSER. 

[No.  4,275.    Filed  Jannaiy  27,  1908.    Reheanng  denied  Febmaij 

27.  1908.    Transfer  denied  June  21,  1908.    Petition  for 

writUai  opinion  denied  November  4,  1908. ) 

Dbscest  A3a>  DiBnoBmoK. — HiLf^tattd  ai\d  lf7fV. — Whm  all  of  Hm- 
band's  Property  Dtir^tds  to  Wiu. — Where  a  man  dies  intestate  and 
childlew,  the  owner  of  leal  estate,  leaving  a  widow,  and  withont 
lather  or  mother  sorviving,  bat  brothers  and  sisters  or  their 
desoendanta,  the  widow  takes  the  entire  estate  under  ^2651  Bums 
1901. 

From  Rush  Circuit  Court ;  Douglas  3f orris j  Judge. 

Partition  proceeding  by  Mary  H.  Haugh  and  others 
against  Maria  P.  Smelser  and  others.  From  a  judgment 
for  defendants  on  demurrer  to  complaint,  the  plaintiffs 
and  all  defendants,  except  Maria  P.  Smelser,  appeal. 
Affirmed. 

E.  P.  Ferris,  W.  TT.  Spencer,  F.  J,  Ball  and  E.  W. 
Spencer  J  for  appellants. 

B,  F.  Miller  and  Reuben  Conner^  for  appellee. 

Wiley,  J. — Jesse  W.  Smelser  died  intestate  the  owner 
of  real  estate  in  Rush  county  of  the  value  of  $30,000,  He 
left  surviving  him  the  appellee  Maria  P.  Smelser,  his 
widow,  who  was  a  third  wife.  He  died  childless  and 
neither  his  father  nor  mother  survived  him.  The  appel- 
lants— ^there  heing  a  large  number  of  them — are  surviving 
brothers  and  sisters  or  descendants  of  brothers  and  sisters 
of  the  said  decedent  A  number  of  the  appellants  brought 
an  action  against  Maria  P.  Smelser,  as  widow,  and  others 
for  partition  of  the  real  estate  owned  by  the  decedent  at 
his  death,  upon  the  theory  that  the  appellee  was  entitled  to 
the  undivided  one-third  of  the  real  estate  as  widow,  and 
that  the  plaintiffs  below  and  all  the  defendants  except 
Maria  P.  were  entitled  to  have  set  off  to  them  the  undi- 
vided two-thirds  as  the  brothers  and  sisters  and  their  de- 
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soendants  of  said  Jesse.  A  demurrer  by  appellee  for  want 
of  facts  was  sustained  to  the  complaint,  and  the  only  ques- 
tion presented  by  this  appeal  is  the  correctness  of  that  rul- 
ing. All  the  plaintiffs  and  all  the  defendants  below  ex- 
cept Maria  P.  Smelser  are  joined  as  appellants. 

It  is  not  necessary  to  set  out  the  complaint,  for  the  state- 
ment above  fully  presents  the  question  for  decision,  and 
that  question  is  this:  Where  a  husband  dies  intestate  and 
childless,  the  owner  of  real  estate,  leaving  a  widow,  and 
without  father  or  mother  surviving,  but  brothers  and  sis- 
ters, or  their  descendants,  surviving,  does  the  widow  take 
the  entire  estate  ?  This  question  is  answered  by  the  statute 
and  a  long  line  of  decisions  in  this  State.  Section  2651 
Bums  1901  is  as  follows:  "If  a  husband  or  wife  die  intes- 
tate, leaving  no  child  and  no  father  or  mother,  the  whole  of 
his  or  her  property,  real  and  personal,  shall  go  to  the  sur- 
vivor." This  statute  has  been  construed  by  the  Supreme 
Court  in  many  cases,  and  it  has  imiformly  been  held  that 
under  it,  where  a  wife  or  husband  die  intestate,  leaving 
no  child,  and  no  father  or  mother,  the  whole  of  the  property 
left  goes  to  the  survivor.  Armstrong  v.  Berreman,  13  Ind. 
422 ;  Leard  v.  Leard,  30  Ind.  171 ;  NebeJcer  v.  Rhoads,  30 
Ind.  330;  DeMoss  v.  Newton,  31  Ind.  219;  Lindsay  v. 
Lindsay,  47  Ind.  283;  Langlois  v.  Langlois,  48  Ind.  60. 
This  statute  and  these  decisions,  under  the  facts  averred  in 
the  complaint,  vest  the  title  to  the  real  estate  in  question  in 
appellee.  The  law,  as  thus  declared  for  so  many  years,  has 
become  a  rule  of  property  in  this  State,  and,  if  it  is  unjust 
or  inequitable,  relief  should  be  sought  through  the  lawmak- 
ing power,  and  not  the  courts.  There  can  be  but  one  con- 
struction placed  upon  the  plain  language  of  the  statute. 

Judgment  affirmed. 
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Wdlkt,  J. — Appellants  hare  petitioned  for  a  leheariiig 
upon  the  following  grounds:  *'^^1)  In  holding  that  under 
onr  law  of  descent,  and  th<^  decisions  of  oar  courts  on  the 
facts  aTerred  in  the  complaint,  and  the  statutes  relating 
thereto,  the  title  to  the  real  estate  in  question  vests  in 
the  appellee;  (2^  that  in  this  case  it  was  the  duty  of  the 
court  to  take  judicial  notice  of  the  law  of  descent  in  Indi- 
ana, and  the  changes  therein,  if  any,  by  the  Ic^slature  of 
Indiana,  with  the  construction  of  the  higher  courts  thereon, 
which  hare  been  entirelv  isnored,  and  have  not  been  con- 
sidered  or  referred  to  in  disposing  of  this  important  case/* 

While  the  second  groimd  stated  in  the  petition  does  not 
present  any  question  for  consideration,  we  will  consider 
the  petition  as  a  whole,  for  the  reason  that  it  is  ehargeil 
that  the  court  did  not  consider  or  refer  to  certain  questions 
presented  by  the  record. 

The  single  question  in  this  appeal^  as  stated  in  the  opin- 
ion, is  the  sufficiency  of  the  complaint,  which  involves  the 
relative  rights  of  the  appellants  and  appellee,  to  inherit 
from  Jesse  W.  Smelser,  deceased.  Appellants  base  their 
ri^t  to  share  in  the  real  estate  of  the  deceased  upon  the 
following  statutes:  "If  there  be  neither  father  nor  mother, 
the  brothers  and  sisters  of  the  intestate  Uving,  and  the  de- 
scendants of  such  as  are  dead,  shall  take  the  inheritance 
as  tenants  in  conmion."  §2623  Bums  1901.  "If  a  hus- 
band die  testate  or  intestate,  leaving  a  widow,  one-third  of 
his  real  estate,  shall  descend  to  her  in  fee  simple,  free  f n>m 
all  demands  of  creditors."  §2640  Bums  1901,  Both  of 
the  above  provisions  of  the  statute  were  parts  of  the  law  of 
descent  as  enacted  by  the  legislature  of  1852.  Section 
2651  Bums  1901,  which  is  quoted  in  the  original  opinioUj 
and  upon  which  it  was  held  that  the  appellee  took  the  en- 
tire estate,  was  also  a  part  of  the  act  of  1852.    By  that  pro- 
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avoiding  and  escaping  taxation?  Eraud  vitiates  all  con- 
tracts, but  this  rule  should  be  applied  to  contracts  super- 
induced by  fraud  on  the  part  of  one  of  the  contracting 
parties,  which  has  affected  his  individual  rights.  To  illus- 
trate :  A  and  B  enter  into  a  contract,  with  which  they  are 
entirely  satisfied.  Neither  of  them  is  overreached,  and 
they  each  get  all  the  consideration  for  which  they  con- 
tracted. In  such  contract,  however,  A,  with  sinister  mo- 
tives, and  with  fraudulent  intent,  has  perpetrated  a  fraud 
on  C.  Can  B  defend  against  his  contract  on  the  ground 
that  A  has  defrauded  C  ?  There  can  be  but  one  answer  to 
this  proposition,  and  that  must  be  in  the  negative.  The 
law  will  compel  B  to  keep  the  covenants  of  his  contract, 
and  in  like  manner  put  into  the  hands  of  C  the  right  to 
pursue  his  individual  remedy  against  A  for  fraud,  perpe- 
trated upon  him. 

If  the  legal  principle  declared  by  the  illustration  which 
we  have  given  is  correct,  the  decision  of  the  question  pre- 
sented becomes  simple.  Taking  the  facts  pleaded  as  true 
— ^which  we  must  for  purposes  of  the  demurrer — ^we  find 
two  parties  entering  into  a  contract  They  both  fully  un- 
derstood the  terms  of  the  contract,  and  they  each  received 
all  they  contracted  for.  The  mortgagor  was  not  misled  in 
any  way  by  false  or  fraudulent  representations.  The  ap- 
pellant now  stands  in  the  same  relation  to  the  contract  that 
his  grantor  occupied,  and  he  too  received  what  he  con- 
tracted for,  and  was  not  misled  by  any  false  or  fraudulent 
misrepresentations  on  the  part  of  the  appellee.  Up  to  this 
point,  who  has  been  injured  in  his  or  her  individual  rights  ? 
Certainly  none  of  the  parties  to  the  transaction.  The  com- 
monwealth, in  its  several  governmental  departments,  is  the 
only  injured  party,  and  it  has  not  lost  its  remedy,  for  the 
law  is  ample  in  such  cases  to  protect  its  rights.  While  the 
State  was  not  a  party  to  the  contract,  its  rights  were  in- 
fringed, in  that  appellee,  by  her  conduct,  escaped  the  pay- 
ment of  her  just  proportion  of  taxes,  which  the  law  casts 
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upon  her  property.  It  is  a  maxim  of  law  that  there  ia  no 
wrong  without  a  corresponding  remedy.  In  such  cases  who 
can  enforce  the  remedy?  Evidently,  the  wronged  or  in- 
jured party.  If  appellant  can  succeed  in  having  the  mort- 
gage canceled  will  his  injury  thereby  be  avenged?  "Not 
his,  for  we  have  seen  that  he  has  none  to  avenge.  Should 
we  hold  that  he  was  entitled  to  have  it  canceled,  the  State 
would  have  additional  injury  thrust  upon  it,  for  it  would 
be  deprived  of  adequate  assets  out  of  which  it  could  col- 
lect the  taxes,  which  can,  under  the  law,  be  assessed,  for 
the  mortgage  is  chattel,  and  subject  to  sale.  These  consid- 
erations lead  us  to  the  conclusion  that,  under  the  facts 
pleaded,  the  State  occupies  the  position  of  C  in  the  illus- 
tration given  above.  Appellant  is  in  the  attitude  of  seek- 
ing a  court  of  equity  to  cancel  a  mortgage  on  his  property 
which  he  has  not  paid,  and  which  is  a  just  burden  upon  it, 
and  which  he  knew  was  there  when  he  took  the  title,  solely 
upon  the  ground  that  appellee  has  attempted  to  defraud 
the  State  out  of  a  just  proportion  of  its  revenue.  To  de- 
clare such  a  rule  would  be  equivalent  to  saying  that  if  the 
payee  of  a  promissory  note  sequesters  it  from  the  taxing 
officers,  a  payor  could  successfully  defend  against  its  col- 
lection on  the  ground  that  he  had  defrauded  the  State  by 
not  returning  it  for  taxation.  Where  a  mortgage  is  given 
to  secure  a  note,  the  note,  and  not  the  mortgage,  is  assess- 
able for  taxation. 

Our  attention  has  been  called  in  argument  to  some  cases 
bearing  upon  the  question  here  presented  that  we  will  now 
consider.  Appellant  relies  principally  for  a  reversal  upon 
the  cases  of  Drexler  v.  Tyrrell,  15  Nev.  114  and  Sheldon 
V.  Pruessner,  52  Kan.  579,  35  Pac.  204.  In  the  Nevada 
case  the  mortgagee  brought  an  action  to  foreclose  a  mort- 
gage. The  mortgagor  defended  on  the  ground  that  the 
mortgage  had  been  taken  by  a  nonresident  of  the  state,  and 
then  assigned,  to  avoid  the  payment  of  taxes.  The  trial 
court  found  as  facts  that  the  mortgage  was  not  so  taken  for 
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avoiding  and  escaping  taxation?  Fraud  vitiates  all  con- 
tracts, but  this  rule  should  be  applied  to  contracts  super- 
induced by  fraud  on  the  part  of  one  of  the  contracting 
parties,  which  has  affected  his  individual  rights.  To  illus- 
trate :  A  and  B  enter  into  a  contract,  with  which  they  are 
entirely  satisfied.  Neither  of  them  is  overreached,  and 
they  each  get  all  the  consideration  for  which  they  con- 
tracted. In  such  contract,  however,  A,  with  sinister  mo- 
tives, and  with  fraudulent  intent,  has  perpetrated  a  fraud 
on  0.  Can  B  defend  against  his  contract  on  the  ground 
that  A  has  defrauded  C  ?  There  can  be  but  one  answer  to 
this  proposition,  and  that  must  be  in  the  negative.  The 
law  will  compel  B  to  keep  the  covenants  of  his  contract, 
and  in  like  manner  put  into  the  hands  of  C  the  right  to 
pursue  his  individual  remedy  against  A  for  fraud,  perpe- 
trated upon  him. 

If  the  legal  principle  declared  by  the  illustration  which 
we  have  given  is  correct,  the  decision  of  the  question  pre- 
sented becomes  simple.  Taking  the  facts  pleaded  as  true 
— ^which  we  must  for  purposes  of  the  demurrer — ^we  find 
two  parties  entering  into  a  contract  They  both  fully  un- 
derstood the  terms  of  the  contract,  and  they  each  received 
all  they  contracted  for.  The  mortgagor  was  not  misled  in 
any  way  by  false  or  fraudulent  representations.  The  ap- 
pellant now  stands  in  the  same  relation  to  the  contract  that 
his  grantor  occupied,  and  he  too  received  what  he  con- 
tracted for,  and  was  not  misled  by  any  false  or  fraudulent 
misrepresentations  on  the  part  of  the  appellee.  Up  to  this 
point,  who  has  been  injured  in  his  or  her  individual  rights  ? 
Certainly  none  of  the  parties  to  the  transaction.  The  com- 
monwealth, in  its  several  governmental  departments,  is  the 
only  injured  party,  and  it  has  not  lost  its  remedy,  for  the 
law  is  ample  in  such  cases  to  protect  its  rights.  While  the 
State  was  not  a  party  to  the  contract,  its  rights  were  in- 
fringed, in  that  appellee,  by  her  conduct,  escaped  the  pay- 
ment of  her  just  proportion  of  taxes,  wh^ch  the  law  casts 
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upon  her  property.  It  is  a  maxim  of  law  that  there  is  no 
wrong  without  a  corresponding  remedy.  In  such  cases  who 
can  enforce  the  remedy?  Evidently,  the  wronged  or  in- 
jured party.  If  appellant  can  succeed  in  having  the  mort- 
gage canceled  will  his  injury  thereby  be  avenged?  Not 
his,  for  we  have  seen  that  he  has  none  to  avenge.  Should 
we  hold  that  he  was  entitled  to  have  it  canceled,  the  State 
would  have  additional  injury  thrust  upon  it,  for  it  would 
be  deprived  of  adequate  assets  out  of  which  it  could  col- 
lect the  taxes,  which  can,  under  the  law,  be  assessed,  for 
the  mortgage  is  chattel,  and  subject  to  sale.  These  consid- 
erations lead  us  to  the  conclusion  that,  under  the  facts 
pleaded,  the  State  occupies  the  position  of  C  in  the  illus- 
tration given  above.  Appellant  is  in  the  attitude  of  seek- 
ing a  court  of  equity  to  cancel  a  mortgage  on  his  property 
which  he  has  not  paid,  and  which  is  a  just  burden  upon  it, 
and  which  he  knew  was  there  when  he  took  the  title,  solely 
upon  the  ground  that  appellee  has  attempted  to  defraud 
the  State  out  of  a  just  proportion  of  its  revenue.  To  de- 
clare such  a  rule  would  be  equivalent  to  saying  that  if  the 
payee  of  a  promissory  note  sequesters  it  from  the  taxing 
officers,  a  payor  could  successfully  defend  against  its  col- 
lection on  the  ground  that  he  had  defrauded  the  State  by 
not  returning  it  for  taxation.  Where  a  mortgage  is  given 
to  secure  a  note,  the  note,  and  not  the  mortgage,  is  assess- 
able for  taxation. 

Our  attention  has  been  called  in  argument  to  some  cases 
bearing  upon  the  question  here  presented  that  we  will  now 
consider.  Appellant  relies  principally  for  a  reversal  upon 
the  cases  of  Drexler  v.  Tyrrell,  15  Nev.  114  and  Sheldon 
V.  Pruessner,  52  Kan.  579,  35  Pac.  204.  In  the  Nevada 
case  the  mortgagee  brought  an  action  to  foreclose  a  mort- 
gage. The  mortgagor  defended  on  the  ground  that  the 
mortgage  had  been  taken  by  a  nonresident  of  the  state,  and 
then  assigned,  to  avoid  the  payment  of  taxes.  The  trial 
court  found  as  facts  that  the  mortgage  was  not  so  taken  for 
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avoiding  and  escaping  taxation?  Eraud  vitiates  all  con- 
tracts, but  this  rule  should  be  applied  to  contracts  super- 
induced by  fraud  on  the  part  of  one  of  the  contracting 
parties,  which  has  affected  his  individual  rights.  To  illus- 
trate :  A  and  B  enter  into  a  contract,  with  which  they  are 
entirely  satisfied.  Neither  of  them  is  overreached,  and 
they  each  get  all  the  consideration  for  which  they  con- 
tracted. In  such  contract,  however.  A,  with  sinister  mo- 
tives, and  with  fraudulent  intent,  has  perpetrated  a  fraud 
on  C.  Can  B  defend  against  his  contract  on  the  ground 
that  A  has  defrauded  C  ?  There  can  be  but  one  answer  to 
this  proposition,  and  that  must  be  in  the  negative.  The 
law  will  compel  B  to  keep  the  covenants  of  his  contract, 
and  in  like  manner  put  into  the  hands  of  C  the  right  to 
pursue  his  individual  remedy  against  A  for  fraud,  perpe- 
trated upon  him. 

If  the  legal  principle  declared  by  the  illustration  which 
we  have  given  is  correct,  the  decision  of  the  question  pre- 
sented becomes  simple.  Taking  the  facts  pleaded  as  true 
— ^which  we  must  for  purposes  of  the  demurrer — ^we  find 
two  parties  entering  into  a  contract.  They  both  fuUy  xm- 
derstood  the  terms  of  the  contract,  and  they  each  received 
all  they  contracted  for.  The  mortgagor  was  not  misled  in 
any  way  by  false  or  fraudulent  representations.  The  ap- 
pellant now  stands  in  the  same  relation  to  the  contract  that 
his  grantor  occupied,  and  he  too  received  what  he  con- 
tracted for,  and  was  not  misled  by  any  false  or  fraudulent 
misrepresentations  on  the  part  of  the  appellee.  Up  to  this 
point,  who  has  been  injured  in  his  or  her  individual  rights  ? 
Certainly  none  of  the  parties  to  the  transaction.  The  com- 
monwealth, in  its  several  governmental  departments,  is  the 
only  injured  party,  and  it  has  not  lost  its  remedy,  for  the 
law  is  ample  in  such  cases  to  protect  its  rights.  While  the 
State  was  not  a  party  to  the  contract,  its  rights  were  in- 
fringed, in  that  appellee,  by  her  conduct,  escaped  the  pay- 
ment of  her  just  proportion  of  taxes,  which  the  law  casts 
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upon  her  property.  It  is  a  maxim  of  law  that  there  is  no 
wrong  without  a  corresponding  remedy.  In  such  cases  who 
can  enforce  the  remedy?  Evidently,  the  wronged  or  in- 
jured party.  -  If  appellant  can  succeed  in  having  the  mort- 
gage canceled  will  his  injury  thereby  be  avenged?  Not 
his,  for  we  have  seen  that  he  has  none  to  avenge.  Should 
we  hold  that  he  was  entitled  to  have  it  canceled,  the  State 
would  have  additional  injury  thrust  upon  it,  for  it  would 
be  deprived  of  adequate  assets  out  of  which  it  could  col- 
lect the  taxes,  which  can,  under  the  law,  be  assessed,  for 
the  mortgage  is  chattel,  and  subject  to  sale.  These  consid- 
erations lead  us  to  the  conclusion  that,  under  the  facts 
pleaded,  the  State  occupies  the  position  of  C  in  the  illus- 
tration given  above.  Appellant  is  in  the  attitude  of  seek- 
ing a  court  of  equity  to  cancel  a  mortgage  on  his  property 
which  he  has  not  paid,  and  which  is  a  just  burden  upon  it, 
and  which  he  knew  was  there  when  he  took  the  title,  solely 
upon  the  ground  that  appellee  has  attempted  to  defraud 
the  State  out  of  a  just  proportion  of  its  revenue.  To  de- 
clare such  a  rule  would  be  equivalent  to  saying  that  if  the 
payee  of  a  promissory  note  sequesters  it  from  the  taxing 
officers,  a  payor  could  successfully  defend  against  its  col- 
lection on  the  ground  that  he  had  defrauded  the  State  by 
not  returning  it  for  taxation.  Where  a  mortgage  is  given 
to  secure  a  note,  the  note,  and  not  the  mortgage,  is  assess- 
able for  taxation. 

Our  attention  has  been  called  in  argument  to  some  cases 
bearing  upon  the  question  here  presented  that  we  will  now 
consider.  Appellant  relies  principally  for  a  reversal  upon 
the  cases  of  Drexler  v.  Tyrrell,  15  Nev.  114  and  Sheldon 
V.  Pniessner,  52  Kan.  579,  35  Pac.  204.  In  the  Nevada 
case  the  mortgagee  brought  an  action  to  foreclose  a  mort- 
gage. The  mortgagor  defended  on  the  ground  that  the 
mortgage  had  been  taken  by  a  nonresident  of  the  state,  and 
then  assigned,  to  avoid  the  payment  of  taxes.  The  trial 
court  found  as  facts  that  the  mortgage  was  not  so  taken  for 
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being  unable  to  pay  the  purchase  money,  they  had  reeon- 
veyed  the  real  estate  to  the  decedent,  and  he  had  canceled 
the  record  of  the  mortgage  in  ignorance  of  the  existence 
of  the  judgment  lien,  and  asking  that  the  mortgage  lien 
be  revived  as  against  the  judgment  lien,  which  action  re- 
sulted in  a  decree  whereby  the  amount  of  the  mortgage 
lien  was  ascertained  and  determined  at  $701.58,  and  de- 
clared to  be  prior  to  the  judgment  lien ;  and  also  that  the 
judgment  of  McMahon  was  a  lien  on  the  real  estate,  but 
junior  to  the  mortgage  lien,  and  the  decree  fixed  the  amount 
thereof  at  $587.89,  and  costs  accrued*  at  $46.53,  and  fixed 
the  sum  of  both  liens  at  $1,389.04  and  costs;  and  it  was 
further  decreed  that  upon  the  payment  of  the  amount  of 
the  mortgage  lien  by  Brannon,  guardian,  he  should  be  sub- 
rogated to  the  rights  of  the  holder  of  the  mortgage  lien; 
that  thereafter  Brannon,  as  guardian,  paid  said  sum,  and 
caused  a  duly  certified  copy  of  the  decree  and  the  order 
of  the  court  directing  the  sale  of  the  real  estate  to  pay 
the  liens  and  costs  to  be  issued  by  the  clerk  to  the  sheriff, 
who  duly  sold  the  real  estate  February  24,  1900,  to  Bran- 
non, as  guardian,  for  $1,389.04,  and  issued  to  him  a  cer- 
tificate of  purchase  therefor,  and  on  April  26,  1900,  the 
appellees  "redeemed"  said  real  estate  from  said  sale  by 
paying  to  Brannon  the  amount  of  the  purchase  money  for 
which  the  real  estate  had  been  sold  to  him  by  the  sheriff, 
and,  in  order  to  cut  off  certain  other  judgment  liens  exist- 
ing on  said  land,  and  which  had  been  rendered  against 
Corbaley  and  Freese  in  favor  of  different  persons,  caused 
Brannon  to  assign  to  the  appellee  Krick  the  certificate  of 
purchase,  which  he  still  held;  that  in  effecting  "said  re- 
demption" the  appellees  used  and  applied  the  sum  of 
$701.58,  which  had  been  so  paid  by  Brannon  in  payment 
of  the  mortgage  lien,  and  the  appellees  were  compelled  in 
addition  thereto  to  pay  him  in  money  the  further  sum  of 
$687.42  to  satisfy  the  judgment  lien  and  costs,  and  thereby, 
it  was  alleged,  they  were  damaged  in  the  last-mentioned 
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sum  in  consequence  of  the  existence  of  the  judgment  lien 
and  the  breach  of  the  covenant  in  said  deed  by  which  the 
decedent  warranted  the  real  estate  against  all  encum- 
brances. After  some  allegations  relating  to  expenses,  there 
was  an  averment  of  failure  and  refusal  of  the  appellants  to 
pay;  and  it  was  alleged  that  the  sum  paid  to  extinguish 
the  judgment  lien  was  not  paid  by  the  appellees  until  after 
final  settlement  of  the  estate  of  the  decedent,  and  there- 
fore they  could  not  present  and  prosecute  in  the  court  below 
any  claim  against  the  estate  for  the  amount  so  due  them ; 
and  that  each  of  the  appellants  received,  as  heir  at  law 
of  the  decedent,  in  property,  real  and  personal,  an  amount 
exceeding  the  sum  so  due  the  appellees. 

A  demurrer  to  the  complaint  for  want  of  sufficient  facts 
having  been  overruled,  there  was  an  answer  in  four  par- 
agraphs; the  first  a  general  denial.  The  court  sustained 
a  demurrer  to  the  other  paragraphs.  The  second  para- 
graph of  answer,  by  facts  alleged  therein,  showed  that 
when  the  appelleiss  purchased  the  real  estate  they  had  con- 
structive notice  that  the  judgment  of  McMahon  was  a  lien 
thereon ;  that  long  before  the  decease  of  their  grantor  they 
had  actual  notice  of  the  judgment,  and  actual  knowledge 
that  it  was  a  lien  on  the  real  estate,  and  had  requested  him 
in  his  lifetime  to  have  the  lien  satisfied  and  removed ;  that 
the  grantor  died  March  11,  1897,  and  on  March  23,  1897, 
one  of  the  appellants  named  was  appointed  and  qualified 
as  administrator  of  the  decedent's  estate,  and  gave  notice 
of  his  appointment  by  publication  and  posting  as  required 
by  law,  and  that  such  proceedings  were  thereafter  had  in 
the  court  below  having  jurisdiction  of  the  administration, 
that  April  18,  1898 — ^more  than  a  year  after  the  issuance 
of  the  letters  of  administration  and  the  giving  of  notice 
thereof — ^he  filed  his  final  report  as  administrator  in  that 
court,  and  due  publication  and  posting  of  notices  thereof 
were  made  by  him,  and  on  May  17,  1898,  he  filed  in  that 
court  proof  of  such  publication  and  posting,  and  there- 
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upon  the  court  then  approved  his  final  report  and  ordered 
distribution  of  the  balance  in  his  hands,  according  to  the 
report,  which  distribution  was  made  and  reported  to  the 
court,  and  the  report  was  by  the  court  approved,  and  the 
administrator  was  discharged,  and  the  estate  was  settled 
and  closed.  It  was  alleged  that  during  all  this  time  the 
appellees  had  actual  knowledge  of  the  judgment  lien  and 
of  the  pendency  of  the  administration,  and  filed  no  claim 
against  the  estate,  and  filed  no  statement  of  the  lien,  and 
made  no  demand  on  the  administrator  for  a  settlement 
or  a  release  of  the  lien,  but  that  soon  after  the  final  set- 
tlement report  was  filed  the  appellee  Krick,  then  and  now 
sole  owner  of  the  real  estate  by  deed  of  conveyance  from 
his  co-appellee,  who  the  appellants  claim  has  no  interest 
in  the  cause,  filed  in  the  office  of  the  clerk  of  the  court 
below  a  verified  complaint  against  the  estate  and  admin- 
istrator, setting  up  the  breach  of  warranty  alleged  in  the 
complaint,  and  demanding  damages  therefor,  and  such  pro- 
ceedings were  had  that  the  claim  was  dismissed  by  the 
court,  and  the  appellee  Krick  has  not  taken  an  appeal  from 
the  judgment  of  dismissal,  and  tEe  time  for  an  appeal 
therefrom  has  expired;  that  during  the  pending  of  the 
claim  so  dismissed  the  claimant  made  no  showing  of  fraud 
on  the  part  of  the  administrator,  or  of  excusable  neglect 
on  his  own  part  for  not  filing  the  claim  before  the  filing 
of  the  settlement  report  or  that  the  claimant  was  insane, 
an  infant,  or  absent  from  the  State  during  the  pendency 
of  the  administration;  and  that  the  suit  at  bar  was  not 
brought  within  two  years  from  such  final  settlement.  The 
third  paragraph  contained  allegations  to  the  effect  that 
while  the  claim  of  the  appellee  Krick,  so  dismissed,  was 
pending  before  the  court  below,  he,  on  August  1,  1898, 
gave  the  appellants  written  notice  to  the  effect  that  the 
sheriff  had  levied  on  the  real  estate  in  question  by  virtue 
of  an  execution  on  the  McMahon  judgment,  and  that  the 
appellees  intended  to  hold  the  appellants  liable  on  the  cov- 
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cnants  of  the  deed  for  all  damages  the  appellees  might 
sustain;  that  afterward  the  appellee  Krick,  he  being  the 
sole  owner  of  the  real  estate,  entered  into  an  agreement 
with  the  appellants  that  he,  with  their  consent,  and  upon 
their  agreement  then  made  to  pay  the  attorney's  fees, 
would  bring  an  action  in  the  court  below,  and  he  did  there- 
upon bring  such  suit,  against  the  party  claiming  under  the 
judgment  and  the  sheriff,  praying  for  the  revival  of  the 
mortgage  of  Corbaley  and  Freese  to  the  decedent,  and  for 
the  foreclosure  thereof,  and  the  application  of  the  proceeds 
thereof  as  a  lien  prior  to  that  of  the  judgment,  in  favor 
of  Krick,  as  owner  by  conveyance  from  the  decedent  to 
Krick  and  Mcintosh  and  by  Mcintosh  to  Krick,  that  in 
such  action  the  court  adjudged  that  the  mortgage  be  re- 
vived and  declared  a  prior  lien,  and  that  the  execution 
plaintiff  should  pay  into  court  for  Krick  $701.58,  the 
amount  due  on  the  mortgage,  after  deducting  rental  for 
the  premises  while  occupied  by  the  appellees;  that  the 
amount  found  due  as  a  prior  lien  to  the  decedent  upon  the 
mortgage  lien  was  $1,200,  and  exceeds  the  sum  that  the 
appellees  would  be  entitled  to  recover  in  the  action,  if 
any,  and  it  was  reduced  solely  by  a  set-off  for  rents  and 
profits  while  occupied  by  the  appellees;  that  them-'^ore  the 
claim  of  the  appellees  was  paid  and  satisfied  before  the 
commencement  of  this  suit.  It  was  also  alleged  that  the 
appellants,  pursuant  to  their  agreement,  paid  the  fees  of 
the  attorneys  in  said  suit  for  the  revival  of  the  mortgage. 
This  paragraph  also  contained  averments  like  those  of  the 
second  concerning  notice  of  the  judgment  lien  and  concern- 
ing the  final  settlement  of  the  estate.  The  fourth  para- 
graph of  answer,  while  somewhat  more  specific  as  to  some 
of  the  facts,  was  in  substance  like  the  third  paragraph. 

If  it  be  true  that  there  was  a  breach  of  the  covenant  of 
warranty  against  encumbrances  in  the  deed  of  conveyance 
from  the  decedent  to  the  appellees,  the  right  of  the  appellees 
to  recover  for  such  breach  could  not  be  affected  by  their 
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knowledge  of  the  existence  of  the  alleged  encumbrance  at 
the  time  of  the  conveyance,  or  by  their  knowledge  thereof 
in  the  lifetime  of  their  grantor,  if  the  case  at  bar  were  a 
claim  against  the  decedent's  estate  filed  as  snch  thirty  days 
before  the  final  settlement  of  the  estate.  The  right  of 
action  is  a  legal  claim  upon  an  express  covenant  which 
covered  all  encumbrances  known  or  unknown  to  the  cov- 
enantees. Suit  was  instituted  in  the  name  of  one  of  the 
appellees  at  the  expense  of  the  appellants,  and  upon  their 
agreement,  to  procure  a  decree  revi\dng  the  mortgage  and 
declaring  it  still  a  subsisting  and  superior  lien  as  against 
the  subsequently  rendered  judgment ;  and  when  the  amount 
of  the  mortgage  lien  had  been  paid  in  by  the  holder  of  the 
judgment  lien,  and  he  had  thereby  acquired  the  right  to 
have  the  real  estate  sold  for  the  satisfaction  of  both  the 
liens,  and  he  had  been  repaid  the  amount  which  he  had  so 
paid  to  acquire  the  superior  lien,  there  was  still  left  the 
amount  of  his  judgment  which  was  paid  by  the  appellees, 
as  was  necessary  for  the  removal  of  the  encumbrance  from 
the  real  estate;  and  it  is  for  this  amount  only,  so  paid  by 
the  appellees,  in  addition  to  the  amount  paid  and  repaid 
on  account  of  the  mortgage  lien,  that  they  have  sought  and 
obtained  relief  in  the  case  at  bar. 

The  episode  relating  to  the  mortgage  was  a  circumlocu- 
tion which  did  not  aid  the  appellants.  In  reviving  the 
mortgage  lien  as  a  lien  superior  to  the  judgment  lien,  the 
amount  to  which  the  mortgage  debt  would  have  accumulated 
by  the  addition  of  interest  was  reduced  by  deducting  there- 
from the  rental  value  of  the  real  estate  during  the  time  it 
had  been  in  the  possession  of  the  appellees,  and  the  mort- 
gage was  treated  as  a  lien  prior  and  superior  to  the  judg- 
ment lien  for  the  amount  of  the  balance  so  ascertained. 
Before  the  appellees  purchased  from  the  decedent,  paying 
him  the  purchase  price  in  full  and  receiving  his  covenant  of 
warranty,  he  had  released  the  purchase-money  mortgage 
executed  to  him  by  his  former  grantees  upon  their  recon- 
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veyance  of  the  mortgaged  real  estate.  In  reviving  the 
mortgage  lien  at  the  suit,  nominally,  of  the  appellee 
Kriek,  he  was  subrogated  to  the  right  of  the  mort- 
gagee, the  decedent,  and  it  was  in  favor  of  the  nominal 
plaintiff  that  the  lien  of  the  mortgage  was  declared  supe- 
rior to  that  of  the  judgment.  Being  thus,  by  subrogation, 
treated  as  a  mortgagee  who  had  long  been  in  actual  posses- 
sion of  the  mortgaged  real  estate,  it  was  not  improper,  as 
against  the  appellants,  in  declaring  the  mortgage  lien  in 
his  favor  to  be  superior  to  the  subsequent  judgment  lien, 
to  deduct  from  the  amount  of  the  mortgage  lien  the  rental 
value  of  the  real  estate  for  the  period  of  the  rightful  pos- 
session of  the  mortgagees.  As  the  result  of  the  enforcement 
of  the  judgment  against  the  real  estate  in  the  manner  shown 
by  the  pleadings,  in  accordance  with  the  judgment  in  the 
case  conducted  by  the  appellants  in  the  name  of  one  of  the 
appellees,  the  latter  were  compelled  to  pay  the  amount  of 
the  judgment  lien  in  order  to  protect  the  real  estate  from 
an  encumbrance  against  which  the  decedent  covenanted, 
and  they  were  entitled  to  a  recovery  for  such  breach  of  the 
covenant  of  warranty,  unless  precluded  by  other  considera- 
tions urged  by  the  appellants,  which  we  will  now  examine. 

It  is  contended  that  if  there  was  any  right  of  action  in 
the  appellees  it  was  a  claim  against  the  estate  of  the  de- 
ceased warrantor,  which  should  have  been  filed  against  the 
administrator  of  that  estate  before  it  was  finally  settled, 
and  that,  not  having  been  so  filed,  it  is  barred,  and  may 
not  be  enforced  against  his  heirs  at  law. 

Counsel  for  the  appellants  direct  attention  to  certain 
provisions  of  our  statute  relating  to  the  settlement  of  de- 
cedents' estates.  By  §2465  Bums  1901,  it  is  provided 
that  no  action  shall  be  brought  by  complaint  or  summons 
against  the  executor  or  administrator  for  the  recovery  of 
any  claim  against  the  decedent,  "but  the  holder  thereof, 
whether  such  claim  be  due  or  not,  shall  file  a  succinct  and 
definite  statement  thereof  in  the  office  of  the  clerk  of  the 
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court  in  which  the  estate  is  pending,"  and  that  if  such 
claim  he  not  filed  at  least  thirty  days  before  final  settle- 
ment of  the  estate,  it  shall  be  barred,  except  as  thereafter 
in  said  statute  provided  in  case  of  liabilities  of  heirs,  devi- 
sees, and  legatees.  By  another  section  of  the  same  statute, 
cited  by  the  appellants  (§2470  Bums  1901),  it  is  provided 
that  if  any  person  interested  in  such  estate  shall  execute 
bond,  with  penalty  and  surety  to  the  acceptance  of  a  cred- 
itor whose  claim  is  not  due,  for  the  payment  thereof  when 
it  shall  fall  due,  if  it  shall  prove  to  be  a  legal  demand, 
the  court,  on  such  bond  being  delivered  and  accepted,  and 
a  statement  thereof  subscribed  by  the  creditor  filed  in  the 
court,  shall  direct  a  minute  thereof  to  be  made  on  its  order- 
book,  and  the  estate  be  discharged  from  further  liability 
touching  it  Section  2597  Bums  1901,  also  referred  to 
by  the  appellants,  provides  that  the  heirs,  devisees,  and 
distributees  of  a  decedent  shall  be  liable,  to  the  extent  of 
the  property  received  by  them  from  such  decedent's  estate, 
to  any  creditor  whose  claim  remains  unpaid,  who,  six 
montlis  prior  to  the  final  settlement  of  the  estate  was  in- 
sane, an  infant,  or  out  of  the  State;  but  such  suit  must 
be  brought  within  one  year  after  the  disability  is  removed ; 
and  that  suit  upon  the  claim  of  a  creditor  out  of  the  State 
must  be  brought  within  two  years  after  the  final  settle- 
ment. Then,  we  have  also  a  statute  (§3344  Bums  1901) 
as  follows:  "Lineal  and  collateral  warranties,  with  all 
their  incidents,  are  abolished;  but  the  heirs  and  devisees 
of  every  person  who  shall  have  made  any  covenant  or  agree- 
ment shall  be  answerable  upon  such  covenant  or  agreement 
to  the  extent  of  property  descended  or  devised  to  them, 
and  in  the  manner  prescribed  by  law." 

In  Bundy  v.  Ridenour,  63  Ind.  406,  it  was  held  that 
for  a  breach  of  the  covenant  against  encumbrances  in  a 
warranty  deed,  in  the  absence  of  fraud,  there  can  be  no 
recovery  except  of  nominal  damages,  where  there  has  been 
no  eviction,  and  no  payment  of  or  upon  the  encumbrance. 
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The  covenant  of  warranty  ran  with  the  land.  Dehority 
V.  Wright,  101  Ind.  382 ;  Worley  v.  Hineman,  6  Ind.  App. 
^40. 

The  claim  of  the  appellees  for  reimbursement  of  the 
amount  expended  in  the  extinguishment  of  the  judgment 
lien  did  not  accrue  until  after  the  final  settlement  of  the 
deceased  grantor's  estate.  The  appellees  were  not  required, 
as  against  the  appellants,  to  anticipate  that  the  judgment 
in  question,  taken  against  Corbaley  and  Freese  and  an- 
other, while  Corbaley  and  Freese  held  the  title  t6  the  real 
estate,  would  not  be  paid  by  the  judgment  debtors,  but 
would  be  enforced  against  the  land ;  but  the  appellees  had 
the  right  to  wait  until  the  active  measures  mentioned  in 
the  pleadings  were  taken  for  the  enforcement  of  payment 
of  the  judgment  out  of  the  land,  and  they  were  so  com- 
pelled to  pay  off  the  encumbrance,  whereby,  and  not  sooner, 
they  suffered  the  damage  for  which  they  sue.  They  were 
not,  before  that  action  on  their  part,  creditors  and  holders 
of  a  claim,  either  due  or  not  due,  in  the  sense  of  the  stat- 
utes above  quoted.  They  ought  not  to  be  without  a  rem- 
edy, upon  so  meritorious  a  case,  merely  because  of  failing 
to  do  that  which  they  were  under  no  obligation  to  do.  With- 
out ahy  fault  of  the  appellees  toward  the  decedent  or  his 
estate  or  the  appellants,  the  appellees  were  not  in  a  posi- 
tion to  assert  a  claim  foF  damages  for  breach  of  the  cove- 
nant against  encumbrances  until  they  have  been  compelled 
to  pay  off  the  judgment  lien.  Having  thus  suffered  dam- 
age by  the  breach  of  the  covenant  after  the  settlement  of 
the  estate  of  the  deceased  grantor,  we  think  a  fair  view 
of  the  statutes  as  taken  in  Blair  v.  Allen,  55  Ind.  409, 
Stevens  v.  Tucker,  87  Ind.  109,  and  Harmon  v.  Dorman, 
8  Ind.  App.  461,  should  lead  to  the  conclusion  that  the 
failure  of  the  appellees  to  file  a  claim  for  breach  of  the 
covenant  against  encumbrances  before  the  settlement  of  the 
decedent's  estate,  when  they  did  not  have  a  demand  for 
a  definite  sum,  should  not  exempt  the  appellants,  as  heirs 
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of  the  covenantor,  from  being  answerable  upon  the  cove- 
nant to  the  extent  of  the  property  descended  to  them«  The 
reasonableness  of  such  a  view  of  the  case  is  illustrated  hj^ 
the  evidence  and  the  references  thereto  of  the  appellants 
in  their  brief,  to  the  effect  that  while  Corbaley  and  Freese 
owned  the  real  estate  in  question  there  were  four  judg- 
ments of  record  entered  against  them — one  called  the  "Wil- 
son judgment,"  February  11, 1890,  for  $286.53;  one  called 
the  "Sunshine  judgment,"  September  2,  1890,  for  $275, 
which  was  paid  after  the  conveyance  to  the  appellees ;  one 
called  the  "Wise  judgment,"  September  22,  1890,  for 
$241.05,  also  paid,  after  the  conveyance  to  the  appellees; 
and  the  "McMahon  judgment,"  December  5,  1890,  for 
$633.17,  against  Corbaley,  Freese,  and  Hart,  in  part  paid 
in  1891,  after  the  conveyance  to  the  appellees.  The  real 
estate  was  conveyed  to  the  appellees  February  23,  1891, 
for  $610.  The  grantor  died  March  11,  1897.  The  dece- 
dent's estate  was  finally  settled  in  1898,  while  each  of  the 
judgments  against  Corbaley  and  Freese,  and  that  against 
them  and  Hart,  so  far  as  not  paid,  continued  to  be  a  lien 
on  the  real  estate,  and  would  so  continue  for  ten  years 
after  the  rendition  thereof.  Whether  the  real  estate  in 
question  would  ever  be  resorted  to  for  the  satisfaction  of 
either  of  the  judgments,  remained  an  imcertainty  at  the 
time  of  the  final  settlement  of  the  estate,  and,  if  paid  by 
the  appellees,  they  could  recover  upon  the  covenant  of  war- 
ranty only  to  the  extent  of  the  amount  of  their  purchase 
money  and  interest  thereon.  They  could  hardly  be  required 
to  anticipate  that  the  McMahon  judgment,  and  it  alone, 
would  be  pressed  against  the  real  estate,  and  to  pay  all  the 
judgment  liens  might  require  an  expenditure  of  more  than 
the  value  of  the  real  estate  and  interest  thereon.  The  cer- 
tificate of  sale  to  Brannon  was  assigned  for  the  purpose 
of  cutting  out  the  other  judgments.  The  liability  of  the 
appellees  to  be  called  upon  for  the  payment  of  any  of  the 
judgments  was  so  far  contingent  at  the  time  of  the  settle- 
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ment  of  the  decedent's  estate  that  we  think  they  should  not 
be  held  to  be  deprived  of  a  remedy  against  the  heirs  at 
law  holding  property  descended  from  the  covenantor. 

It  is  insisted  that  the  damages  were  excessive,  and  it 
seems  to  be  thought  that  the  appellants  should  have  the 
benefit  of  the  reduction  of  the  amount  of  the  mortgage 
debt  made  by  reason  of  the  possession  and  enjoyment  of 
the  real  estate  by  the  appellees.  They  received  a  deed  of 
conveyance  with  full  covenants,  paid  the  entiife  purchase 
price,  and  went  into  possession  imder  their  conveyance. 
There  could  not  arise  any  obligation  on  their  part  to  their 
grantor  for  rents  and  profits.  When  they  were  subrogated 
to  the  rights  of  mortgagees  in  possession  in  the  suit  against 
the  holder  of  the  judgment  and  the  sheriff,  the  deduction 
of  the  rental  value  of  the  premises  while  they  had  been 
in  possession  was  made  for  the  benefit  of  the  junior  judg- 
ment creditor.  The  amount  which  the  appellees  were  re- 
quired to  pay  of  their  own  money  to  release  the  real  estate 
which  they  recovered  in  this  action  was  not  greater  than 
the  purchase  money  and  interest  thereon. 

It  is  claimed  that  there  was  a  variance  between  the  com- 
plaint and  the  proof,  in  that  the  complaint  states  that  the 
appellees  redeemed  the  real  estate,  while  the  proof  was  that 
they  purchased  the  certificate  of  sale  from  Brannon.  While 
the  action  of  the  appellees  is  spoken  of  in  the  complaint 
as  a  redemption,  the  facts  stated  in  the  same  connection 
as  to  their  action  showed  it  to  be  the  procurement  of  the 
assignment  of  the  certificate  for  the  purpose  of  cutting  off 
the  other  judgment  liens.  The  language  of  the  complaint 
in  this  respect  should  be  regarded  as  amended. 

We  find  no  available  error.    Judgment  affirmed. 


' 
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Erise  et  al.  v.  Wilson  et  al. 

(No.  4,517.    Filed  Norember  6,  1903.] 

Ksw  Trial  As  of  Rioht. — Ttco  or  More  Catisea  of  Action. — ^Wheare 
two  or  more  snbstantiTe  causes  of  action  proceed  to  judgment  in 
the  same  case,  one  entitling  the  losing  party  to  a  new  trial  as 
of  right,  and  the  other  not,  a  new  trial  as  of  right  will  not  be 
allowed,   pp,  691,  69g. 

Plbadiko.  —  Theory.  —  How  Determined.  —  The  substantive  facts 
pleaded,  and  not  the  prayer  for  relief,  nor  the  name  given  to  the 
action  by  the  pleader,  determine  the  nature  of  the  cause  of  ac- 
tion; bat  where  the  prayer  for  relief  is  consistent  with  the  facts 
pleaded,  it  is  proper  to  consider  it  with,  the  facts  averred  to  de- 
termine the  nature  and  character  of  the  action,   p.  69S. 

Nsw  Trial  As  of  Right. — ComplairU. — Theory.-^la  a  salt  between 
heirs,  the  first  paragraph  of  complaint  alleged  that  at  the  time 
the  ancestor  conveyed  the  lands  in  question  to  defendants  he  was 
of  unsound  mind,  and  that  afterwards  plaintiffs  gave  defendants 
written  notice  disaflOrming  the  deeds,  demanding  a  reconveyance, 
asking  that  the  deeds  be  set  aside ;  the  second  i>aragraph  contained 
the  same  averments  except  instead  of  avemng  the  unsoundness  of 
mind  of  grantor,  it  was  avered  that  "none  of  the  deeds  were  de- 
livered*' to  defendants,  asking  the  same  relief  as  the  first;  the 
third  paragraph  averred  that  the  plaintiffs  were  the  owners  of  an 
undivided  one-fourth  interest  in  fee  in  the  lands  in  question  as 
tenants  in  common,  asking  that  their  title  be  quieted.  Held,  that 
the  title  to  the  land  was  involved  in  each  paragraph  of  complaint, 
and  that  defendants  were  entitled  to  a  new  trial  as  of  right. 
pp.  692-594. 

From  Tipton  Circuit  Court ;  J.  C.  Blacklidge^  Special 
Judge. 

Suit  by  Mary  Krise  and  others  against  Isaac  D.  Wilson 
and  others.  From  the  action  of  the  court  in  granting 
defendants  a  new  trial  as  of  right,  plaintiffs  appeal.  Af- 
firmed, 

J.  C.  HerroTij  F.  J.  Byers,  J.  JR.  Coleman  and  Walter 
Carter  for  appellants. 

Cooper  ^  Gerhartj  JR.  B.  Beauchamp  and  i2.  H.  Proctor^ 
for  appellees. 

Robinson,  C.  J. — This  appeal  questions  the  action  of 
the  trial  court  in  granting  appellees  a  new  trial  as  of  right. 


I 
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Appellants'  complaint  is  in  three  paragraphs.  The  first 
paragraph  avers  that  appellant  Mary  Krise  is  a  daughter, 
and  the  appellants  granddaughters,  of  Granville  M.  Wil- 
son, who  died  July  29,  1901 ;  that  appellee  Margaret  Daily 
is  a  daughter,  and  the  other  appellees  are  sons,  of  Gran- 
ville M.  Wilson,  and  that  the  appellants  and  appellees 
are  heirs  at  law  of  Wilson ;  that  on  the  11th  day  of  July, 
1901,  Wilson,  the  decedent,  conveyed  to  each  of  the  ap- 
pellees certain  lands;  that  at  the  time  of  the  execution  of 
the  deeds  he  was  of  unsound  mind;  that  afterwards,  Au- 
gust 22,  1901,  appellants  gave  appellees  written  notice  dis- 
affirming the  deeds  and  demanding  that  appellees  reconvey 
to  appellants  their  interest  in  the  land  as  heirs  at  law  of 
Wilson,  which  appellees  refused  to  do.  Prayer  that  the 
deeds  be  set  aside,  and  for  all  proper  relief.  The  second 
paragraph  contains  the  same  averments,  except,  in  place 
of  averring  the^unsoundness  of  mind  of  the  grantor,  it 
is  averred  that  none  of  the  deeds  were  delivered  to  the 
appellees;  asking  the  same  relief  as  the  first  paragraph. 
The  third  paragraph  avers  that  appellants  are  the  owners, 
as  tenants  in  common,  of  an  undivided  one-fourth  interest 
in  fee  of  the  land;  that  appellees  claim  some  interest  ad- 
verse, which  is  without  right,  and  is  a  cloud  upon  appel- 
lants' title;  asking  that  their  title  be  quieted.  A  trial  re- 
sulted in  appellants'  favor,  and,  upon  filing  the  statutory 
undertaking,  a  new  trial  as  of  right  was  granted  appellees, 
resulting  in  a  finding  for  appellees. 

It  is  conceded  that  the  third  paragraph  is  an  action  to 
quiet  title,  but  it  is  argued  that  neither  the  first  nor  the 
second  paragraph  is  an  action  to  quiet  title  or  in  ejectment, 
and  that  where  two  or  more  substantive  causes  of  action 
proceed  to  judgment  in  the  same  case,  one  entitling  the 
losing  party  to  a  new  trial  as  of  right,  and  the  other  not, 
a  new  trial  as  of  right  will  not  be  allowed.  The  nature 
of  an  action  must  be  determined  from  the  general  char- 
acter and  scope  of  the  pleading.     Cottrell  v.  Aetna  Life 
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Ins.  Co.,  97  Ind.  311 ;  First  Nat.  Bank  v.  Boot  107  Ind. 
224;  Bingham  v.  Stage,  123  Ind.  281;  City  of  Ft.  Wayne 
V.  Hamilton,  132  Ind.  487,  32  Ain.  St  263.  Tlie  sub- 
stantive facts  pleaded,  and  not  the  prayer  for  relief,  nor 
the  name  given  to  the  action  by  the  pleader,  determine 
the  nature  of  the  cause  of  action;  but,  where  the  prayer 
for  relief  is  consistent  with  the  facts  pleaded,  it  is  proper 
to  consider  it  with  the  facts  averred  to  determine  the  nature 
and  character  of  the  action.  Physio-Medical  College  v. 
Wilkinson,  89  Ind.  23 ;  Martin  v.  Martin,  118  Ind.  227 ; 
Galway  v.  State,  ex  reh,  93  Ind.  161.  It  is  a  general  rule 
that  a  pleading  will  be  construed  as  proceeding  upon  the 
theory  which  is  most  apparent  and  most  clearly  outlined 
by  the  facts  stated,  and  that  it  "will,  if  possible,  be  given 
such  construction  as  to  give  full  force  and  effect  to  all  of 
its  material  allegations,  and  such  as  will  afford  the  pleader 
full  relief  for  all  injuries  stated  in  his  pleading."  Mon- 
nett  V.  Turpie,  133  Ind.  424;  Batman  v.  Snoddy,  132  Ind. 
480 ;  Monnett  v.  Turpie,  132  Ind.  482. 

The  first  paragraph  of  complaint  is  a  proceeding  in 
equity  to  have  the  conveyances  canceled  because  of  the 
unsoundness  of  mind  of  the  grantor.  Appellants  could 
pursue  this  remedy,  or  they  could  have  treated  the  convey- 
ances as  having  been  avoided  by  the  disaffirmance,  and,  if 
out  of  possession,  sue  in  ejectment  or  to  quiet  title.  Mon- 
nett V.  Turpie,  133  Ind.  424.  The  second  paragraph  is 
also  a  proceeding  in  equity  to  have  the  deeds  canceled 
and  declared  ineffective  because  not  delivered.  But  in  each 
paragraph  the  title  to  the  land,  which  is  particularly  de- 
scribed, is  directly  in  issue.  The  only  question  the  court 
was  authorized  to  try,  under  the  facts  pleaded,  was  the 
title  to  the  land.  If  the  facts  averred  were  found  to  be 
true,  the  appellees  are  not  the  owners  of  the  land  by  virtue 
of  the  deeds,  but  under  the  averments  the  title  is  in  both 
appellants  and  appellees  as  heirs  at  law  of  the  grantor. 
The  deeds  carried  the  legal  title  to  the  appellees,  and  man- 
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ifestly  the  disposition  of  these  deeds  will  determine  where 
the  title  should  finally  rest.  If  the  deeds  stand,  the  title 
is  in  appellees.  If  they  are  declared  ineflFective,  the  title 
is  in  appellants  and  appellees  as  heirs  at  law  of  the  grantor. 
It  is  true  the  judgment  says  nothing  about  the  title,  but, 
as  said  in  Physio-Medical  College  v.  Wilkinson,  supra, 
''the  case,  as  made  by  the  pleadings  and  tried  between  the 
parties,  must  determine  the  character  of  the  action.  *  *  * 
It  not  infrequently  happens  that  judgments  are  in  a  meas- 
ure meaningless  without  reference  to  the  pleadings."  In 
the  above  case  the  facts  averred  are  similar  to  the  facts 
averred  in  the  first  paragraph  here,  and  the  prayer  of  the 
complaint  asks,  among  other  things,  that  the  title  be 
quieted.  "The  position  of  appellees'  counsel,^  said  the  court 
in  that  case,  "is  that  appellants  are  not  entitled  to  a  new 
trial  as  of  right,  for  the  reason  that  the  action  is  neither 
for  the  possession  of,  nor  to  quiet  title  to,  real  estate ;  that 
it  is  simply  to  set  aside  the  deed  on  account  of  the  mental 
unsoundness  of  the  grantor,  and  has  no  reference  to  the 
title  to  the  land.  In  this  we  do  not  agree  with  counsel. 
It  is  a  proper  case  in  which  to  ask  for  the  quieting  of  the 
title,  and  in  which  to  compel  the  opposite  party  to  assert 
his  title.  *  *  *  It  is  very  patent,  also,  that,  aside 
from  the  prayer,  the  title  to  the  land  is  involved  in  the 
litigation." 

In  Anderson  v.  Anderson,  128  Ind.  254,  the  complaint 
was  in  three  paragraphs.  By  the  first -it  was  sought  to 
have  a  deed  for  land  set  aside  because  of  alleged  fraud 
and  undue  influence  exercised  by  the  grantee  over  the 
grantor;  plaintiffs  alleging  that  they  were  the  owners  of 
the  land  as  heirs  at  law  of  the  grantor  who  was  deceased. 
The  second  paragraph  was  to  quiet  title  to  the  same  land, 
and  the  third  for  partition.  In  that  case  the  court  said: 
"The  first  paragraph,  while  in  form  an  action  to  set  aside 
a  deed  as  fraudulent,  is  in  legal  effect  an  action  to  recover 
Vol.  31—88 
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the  land,  it  being  averred,  as  "above  stated,  that  the  deed 
was  obtained  by  the  grantee  by  f raiid,  and  by  undue  influ- 
ence over  the  grantor,  who  it  is  averred  was  the  father  of 
the  appellants,  and  they  his  children  and  h^irs.  A  suit 
by  creditors  to  set  aside  a  conveyance  as  fraudulent,  and 
to  subject  the  land  to  the  payment  of  a  debt,  is  not  a  case 
where  a  new  trial  as  of  right  is  allowed  by  the  statute. 
*  *  *  But  where,  as  in  this  case,  the  parties  attacking 
the  conveyance  are  not  creditors,  but  heirs  of  the  grantor, 
who  is  deceased,  who  seek  by  setting  the  deed  aside  to 
recover  the  land,  we  think  a  new  trial  may  be  chiimed  as 
of  right  by  either  party.  Warburton  v.  Crouch,  108  Ind. 
83;  Adams  v.  Wilson,  60  Ind.  660;  Physio-Medical  Col- 
lege V.  Wilkinson,  89  Ind.  23." 

In  the  case  of  Carpenter  v.  Willard  Library,  26  Ind. 
App.  619,  the  complaint,  without  specifically  describing 
the  real  estate,  sought  to  have  a  deed  set  aside  because 
the  grantor  was  not  of  sound  mind,  and  because  of  undue 
influence  and  fraud,  and  also  required  an  accounting.  We 
think  that  case  falls  within  the  rule  that  a  new  trial  as 
of  right  can  not  be  allowed  in  an  ordinary  suit  to  set  aside 
a  fraudulent  conveyance  of  land.  See  Warburton  v. 
Crouch,  supra,  and  cases  there  cited. 

In  the  case  at  bar  the  suit  is  between  heirs.  Any  relief 
appellants  may  secure  must  come  through  overthrowing  the 
title  of  appellees  acquired  by  the  deeds.  If  the  deeds  are 
set  aside,  appellees'  title  through  the  deeds  is  divested.  It 
must  revest  in  some  one.  Under  the  facts  pleaded,  it  would 
vest  in  appellants  and  appellees.  It  is  manifest,  we  think, 
that  the  title  to  the  land  is  involved  in  the  litigation,  and 
that  a  new  trial  as  of  right  was  properly  granted. 

Judgment  affirmed. 
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MuLKY  V.  Karsell  ET  AL. 

[No.  .4,408.    FUed  November  6,  1908.] 

Vendor  and  PuBOHAsmt.— Fi?rM2ar'<  Lien,—The  right  to  a  vendor's 
lien  does  not  depend  upon  the  transfer  of  a'perfect  legal  title,  nor 
is  a  conveyance  to  the  person  making  the  purchase  essential 
thereto.    p»  696. 

Pleadtsq.— Remedy  for  Defective  StaiemerU, — The  remedy  for  a  defec- 
tive statement  in  a  complaint  of  a  material  fact  is  by  motion  to 
make  more  specific,  not  by  demnrrer.   p.  696. 

Vendor  and  Purchaser. — Vendor*a  Lien. —  Enforcement. — Oomplaint. 
— ^It  is  not  necessary  in  a  oomplaint  to  enforce  a  vendor's  lien  to 
negative  the  ezistenoe  of  facts  amounting  to  a  waiver  of  the  lien. 
p.  596. 

Same. — Vendor's  Lien. — Complaint. — Subsequent  Purchasers. — Notice. — 
It  is  necessary  in  a  snit  to  enforce  a  vendor's  lien  against  snbse* 
qnent  purchasers  to  allege  that  the  purchasers  had  notice  of  plain- 
tiff's equity,    p.  697. 

Same. — Vendor's  Lien. — Assignment. — The  general  assignment  of  a 
purchase-money  note  carries  with  it  the  lien,  and  the  assignee 
may  thereafter  enforce  the  same.    p.  697. 

From  Monroe  Circuit  Court;  W.  JHT.  Martin,  Judge. 

Action  by  James  B.  Mulky  against  James  Karsell  and 
others.  Prom  a  judgment  for  defendants  on  demurrer  to 
complaint,  plaintiff  appeals.     JReversed. 

R.  A.  Fulk,  for  appellant. 
J.  E.  Henleyy  for  appellees. 

EoBT,  J. — To  appellant's  complaint  seeking  to  have  a 
vendor's  lien  declared,  a  demurrer  for  want  of  facts  was 
sustained.  He  refused  to  plead  further,  a  judgment  was 
rendered  against  him  for  costs,  and  he  appeals. 

The  pleading  is  extremely  inartistic.  It  is  therein 
averred  that  on  May  8,  1890,  the  Bloomington  Oolitic 
Stone  Company  executed  its  promissory  note,  payable  nine 
months  after  date,  for  the  sum  of  $150,  to  the  order  of 
Robert  Marshall;  "that  said  money  was  given  for  the  un- 
paid purchase  money  for  lots  sixteen,  twenty-three,  and 
twenty-four  in  East's  and  Marshall's  addition  to  the  city 
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of  Bloomington.'*  It  is  further  averred  that  said  payee 
indorsed  said  note  to  plaintiff;  that  it  is  due  and  unpaid. 
The  stone  company  is  not  a  party  to  the  action.  It  is 
averred  to  be  insolvent,  and  to  have  no  property  subject 
to  execution.  It  is  not,  in  terms,  stated  that  Marshall 
owned  the  lots,  or  that  they  were  conveyed  to  the  stone 
company.  The  substance  of  the  facts  relied  upon  in  so 
far  as  the  right  to  the  lien  is  involved,  is  that  the  note  sued 
upon  was  given  for  the  unpaid  purchase  price  of  the  land 
described,  and  that  it  is  due  and  unpaid. 

The  right  of  the  vendor's  lien  does  not  depend  upon  the 
transfer  of  a  perfect  legal  title.  Johns  v.  Sewell,  33  Ind. 
1 ;  Fleece  v.  O'Rear,  83  Ind.  200.  Xor  is  its  conveyance 
to  the  person  making  the  purchase  essential  thereto. 
Fleece  v.  O'Rear,  supra;  Martin  v.  Cauhle,  72  Ind.  67; 
Humphrey  v.  Thorn,  63  Ind.  296;  Scott  v.  Edgar,  159 
Ind.  38. 

The  execution  of  a  note  for  the  unpaid  purchase  price  of 
real  estate  presupposes  a  conveyance.  "It  is  unpaid  pur- 
chase money  that  creates  and  sustains  the  lien."  Nichols 
V.  Glover,  41  Ind.  24;  Nutter  v.  Fouch,  86  Ind.  451. 

"Where  real  estate  is  sold  and  conveyed,  and  the  pur- 
chase money  or  any  part  thereof  remains  unpaid,  when 
these  facts  are  stated  by  the  vendor,  he  shows  that  he  is 
entitled  to  and  has  the  lien  of  a  vendor  in  equity  on  such 
real  estate,  as  a  security  for  the  payment  of  the  unpaid 
purchase  money."  Lord  v.  Wilcox,  99  Ind.  491 ;  Fleece  v. 
O'Rear,  supra;  Scott  v.  Edgar,  supra. 

The  remedy  for  a  defective  statement  in  a  complaint  of 
a  material  fact  is  by  motion  to  make  more  specific,  and  not 
by  demurrer.  Frain  v.  Burgett,  152  Ind.  55 ;  Louisville, 
etc,  R.  Co,  V.  Bates,  146  Ind.  564;  City  of  Connersville  v. 
Connersville  Hydraulic  Co.,  86  Ind.  235. 

It  was  not  necessary  to  appellant's  cause  of  action  that 
he  negative  the  existence  of  facts  amounting  to  a  waiver  of 
the  lien.    Lord  v.  Wilcox,  supra. 
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It  was  necessary,  the  action  being  brought  against  sub- 
sequent purchasers,  to  charge  them  with  notice  of  appel- 
lant's alleged  equity.  Richards  v.  McPherson,  74  Ind. 
168 ;  Gaar  v.  Millikan,  68  Ind.  208.  The  averments  made 
in  that  respect  are  as  follows :  "That  thereafter  said  Col- 
lins &  Karsell  sold  and  conveyed  each  of  said  lots  to  the 
defendants  Henleys,  who  now  own  the  same,  who  also  had 
full  knowledge  that  said  plaintiff  held  said  note,  and  that 
the  same  was  unpaid,  and  that  the  maker  was  insolvent, 
and  that  the  same  Was  given  for  the  impaid  purchase  money 
of  said  lots." 

The  general  assignment  of  the  evidence  of  the  debt  in- 
curred for  purchase  money  carries  the  lien  with  it,  and  the 
assignee  may  thereafter  enforce  the  same.  Smith  v.  Mills, 
145  Tnd.  334;  Felton  v.  Smith,  84  Ind.  485;  Midland  B. 
Co.  V.  Wilcox,  122  Ind.  84-91. 

The  facts  stated  were  sufficient  as  against  the  demurrer. 
The  judgment  is  reversed  and  the  cause  is  remanded,  with 
instructions  to  overrule  the  demurrer  to  the  complaint,  and 
for  further  proceedings  not  inconsistent  hercT^th. 

Robinson,  C.  J.,  Henley,  Black,  and  Wiley,  JJ.,  con- 
curring; Comstock,  J.,  absent. 


Baltimore  and  Ohio  Railroad  Company  v.  Ryan, 

Administratrix. 

[No.  4,507.    Filed  November  17,  1803.) 

Removal  op  Causes. — Complaint  in  More  than  One  Paragraph, — Amomd 
in  Controvergy, — ^Wliere  it  afflnnatively  appeeaa  on  the  face  of  the 
complaint  that  all  of  the  paragraphs  of  a  complaint  consisting  of 
more  than  one  paragraph,  are  based  upon  one  and  the  same  oc- 
currence, the  statement  being  varied  merely  to  meet  the  evidence 
as  it  may  appear  on  the  trial,  the  amount  of  the  one  cause  of  ac- 
tion is  controlling ;  and,  if  damages  be  not  claimed  in  excess  of 
92,000  in  any  of  such  paragraphs,  the  canse  should  not  be  re- 
moved to  the  federal  court  because  of  the  amount  in  controversy, 
p.  699. 

Same. — Amount  in  Controversy. — ^The  amomit  in  controversy  fixed  by 
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the  Bpecific  demand  in  a  complaint  for  damages  at  $2,000  is  not 
modified  by  the  formal  prajer  "for  all  other  and  ptroper  relief  in 
the  premises,"  there  being  no  proper  relief  other  than  the  pecn* 
niary  remedy  demanded,    p.  600. 

Death  bt  Wronoful  Actt. — AdministrcUor  May  Sue  for  Sum  Less  than 
Limit  Fixed  by  Staiute. — ^A  statnte  authorizing  an  action  by  a  per- 
sonal representative  for  the  benefit  of  the  next  of  kin  to  one 
killed  by  the  wrongful  act  of  another,  and  limiting  the  amount  of 
recovery  to  95,000,  does  not  preclude  the  personal  representative 
from  suing  for  a  sum  less  than  95,000.    pp.  600,  601, 

Same. — (hmplaint, — Contributory  Negligence, — ^In  an  action  against  a 
railroad  company  for  a  death  by  wrongful  act,  the  complaint 
need  not  aver  absence  of  contributory  negligenoe,  nor  need  it 
state  facts  showing  freedom  from  contributory  fault,    p.  601. 

Railroads. — Acdon  for  Damages  Aoeruing  in  Another  State. — Effect  of 
Foreign  Statute. — Where  a  citizen  of  Indiana  brings  suit  in  a  court 
in  his  own  State,  the  action  having  accrued  in  a  city  in 
the  state  of  Illinois,  he  is  entitled  to  the  benefit  of  an  Illinois 
statute  relative  to  the  use  of  whistles  and  bells  on  locomotives, 
and  of  a  city  ordinance  of  the  foreign  city  oonoeming  the  main- 
tenance by  a  railroad  company  of  gates  at  street  crossings,  pp. 
601,  6oe. 

Pleadino. — Foreign  Statute  or  Ordinance. — Actionfor  Damages. — ^Where 
an  action  for  damages  is  instituted  in  this  State,  which  action 
accrued  in  another  state,  and  it  is  sought  to  take  advantage  of 
a  statute  or  ordinance  of  the  state  where  the  action  accrued,  the 
statute  or  ordinance  must  be  pleaded  and  prove4.    p.  602. 

Appeal. — Denial  of  Term-time  Appeal. — Harmless  Error. — The  denial 
of  a  term-time  appeal,  if  eiror,  is  harmless,  where  a  vacation  ai>- 
peal  is  afterwards  granted  in  which  it  affirmatively  appears  that 
a  term-time  appeal  could  not  have  resulted  in  benefit  to  the  ap- 
pellant,   pp.  60S,  6O4. 

Judgment. — Setting  Aside  Default. — Misunderstanding  of  Attorney. — A 
default  will  not  be  set  aside  on  the  ground  that  the  Attorney  who 
suffered  the  default  to  be  taken  had  misunderstood  his  instruc- 
tions, where  no  reason  for  such  misunderstanding  is  shown  except 
that  of  forgetfulness  and  inattention,    p.  6O4. 

From  Porter  Circuit  Court;  W.  C.  McMahan,  Judge. 

Action  by  Mary  E.  Ryan,  administratrix  of  the  estate  of 
Thomas  J.  Ryan,  deceased,  against  the  Baltimore  A  Ohio 
Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Pam,  Calhoun  Sf  Glennon  and  W.  H.  Dowdelly  for  appel- 
lant. 

N.  L.  AgneWy  for  appellee. 
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Black,  J. — The  appellant  has  questioned  in  this  court 
the  jurisdiction  of  the  court  below,  in  which  its  application 
for  the  removal  of  the  cause  to  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana  was  denied.  The 
appellee  sued  as  administratrix  of  the  estate  of  Thomas 
J.  Ryan,  deceased,  to  recover  damages  for  causing  his 
death  by  negligently  running  a  locomotive  engine  and 
tender  against  him  on  a  street  crossing  in  the  city  of  Chi- 
cago, Illinois.  There  were  two  paragraphs  of  complaint, 
in  each  of  which  the  damages  were  laid  in  the  sum  of 
$2,000,  and  at  the  close  of  each  paragraph  the  appellee, 
in  the  same  language,  demanded  judgment  for  that  amount, 
and  all  other  and  proper  relief  in  the  premises. 

In  the  verified  petition  for  removal  the  appellee  was 
said  to  be  a  citizen  and  resident  of  this  State,  and  the 
appellant  was  alleged  to  be  a  corporation  duly  incorpo- 
rated under  the  laws  of  another  state  named,  and  a  citizen 
thereof,  having  its  principal  office  there;  and  it  was  claimed 
in  the  petition  that  the  matter  in  dispute,  exclusive  of  in- 
terest and  costs,  exceeded  the  sum  or  value  of  $2,000. 

It  is  suggested  as  a  reason  why,  upon  the  filing  of  the  peti- 
tion and  bond,  the  cause  should  have  been  removed,  that  the 
aggregate  of  the  damages  demanded  in  the  complaint  was 
$4,000.  We  can  not  accept  this  view.  It  is  manifest  that 
in  each  paragraph  the  same  j)erson  in  the  same  right  seeks 
damages  for  the  death  of  the  same  person  wrongfully 
caused  by  the  appellant's  servants,  and  that  each  paragraph 
relates  to  the  same  time  and  place  and  the  same  occur- 
rence. While  each  paragraph  purports  to  set  up  a  cause 
of  action  independently,  there  could  not  be  a  recovery  for 
the  aggregate  amount  of  the  damages  demanded  in  both 
paragraphs.  There  could  be  a  recovery  only  for  one  death, 
the  damages  from  which  the  appellee  did  not  claim  to  be 
greater  than  $2,000,  to  which  amount  her  damages  would 
necessarily  be  limited.  "By  matter  in  dispute  is  meant 
the  subject  of  litigation-^the  matter  for  which  the  suit 
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is  brought — ^and  upon  which  issue  is  joined,  and  in  relation 
to  which  jurors  are  called  and  witnesses  examined."  Lee 
V.  Watson,  1  Wall.  (U.  S.)  337.  ^Vhere  it  thus  affirm- 
atively and  clearly  appears  on  the  face  of  the  complaint 
that  all  of  the  paragraphs  of  the  complaint,  consisting  of 
more  than  one  paragraph,  are  based  upon  one  and  the  same 
occurrence,  the  statement  being  varied  merely  to  meet  the 
evidence  as  it  may  appear  on  the  trial  by  alleging  some 
other  or  additional  negligent  conduct,  the  amount  of  the 
one  cause  of  action  should  be  controlling;  and,  if  damages 
be  not  claimed  in  excess  of  $2,000  in  any  of  such  para- 
graphs, the  cause  should  not  be  removed  because  of  the 
amoimt  in  controversy.  The  amount  in  controversy  was 
the  amount  demanded  in  the  complaint.  Lake  Erie,  etc., 
R.  Co.  V.  Juday,  19  Ind.  App.  436;  Western  Union  Tel. 
Co.  V.  Levi,  47  Ind.  652. 

There  were  not  several  causes  of  action  arising  out  of 
one  transaction  or  occurrence,  but  a  single  cause  of  action, 
though  stated  somewhat  differently  in  the  different  par- 
agraphs. Brownell  v.  Pacific  B.  Co.,  47  Mo.  239.  If 
the  plaintiff  in  such  case  should  obtain  in  his  favor  either 
a  general  verdict,  or  a  verdict  on  one  coimt,  this  would 
bar  a  further  recovery  for  the  death  of  the  intestate.  The 
amount  in  dispute  was  not  modified  by  the  formal  prayer 
for  all  other  and  proper  relief  in  the  premises,  there  being 
no  proper  relief  other  than  the  "pecuniary  remedy  demand- 
ed.   Baltimore,  etc.,  B.  Co.  v.  Worman,  12  Ind.  App.  494. 

The  appellant,  in  its  brief,  refers  to  a  statute  of  Illinois, 
which  is  set  out  in  each  paragraph  of  the  complaint,  au- 
thorizing such  suit  brought  by  and  in  the  name  of  the  per- 
sonal representatives  of  the  deceased  person,  it  being  pro- 
vided that  the  amount  recovered  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin,  and  the  jury  may 
give  such  damages  as  they  shall  deem  a  fair  and  just  com- 
pensation, with  reference  to  the  pecuniary  injuries  result- 
ing from  such  death,  to  the  wife  and  next  of  kin  of  the 
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deceased  person,  not  exceeding  the  sum  of  $5,000;  and 
thereupon  it  is  contended  upon  behalf  of  the  appellant  that 
the  administratrix  had  no  authority  to  sue  for  less  than 
$5,000  without  the  approbation  of  the  court  which  ap- 
pointed her,  and  that  the  amount  legally  in  issue  was  that 
sum.  Such  an  action  is  one  for  the  recovery  of  unliqui- 
dated damages.  The  damages,  by  the  terms  of  the  statute, 
are  to  be  such  as  the  jury  shall  deem  a  fair  and  just  com- 
pensation, having  reference,  in  estimating  and  awarding 
them,  to  the  pecuniary  injuries  resulting  to  the  wife  and 
next  of  kin.  The  statute  does  not  designate  the  amount 
recoverable,  but  fixes  the  sum  of  $5,000  as  the  limit  which 
may  not  be  exceeded  by  the  jury.  Of  course,  that  amount 
can  not  properly  be  awarded  if  it  should  be  more  than 
sufficient  to  compensate  such  resulting  injuries.  The  court, 
in  acting  upon  the  petition  for  removal,  can  not  determine 
that  in  the  particular  case  a  greater  amount  might  be 
recovered  than  that  of  the  damages  demanded,  but,  for  the 
purposes  of  the  application  for  removal,  must  conclude  that 
no  more  can  be  recovered  in  the  action  than  the  amount 
laid  and  claimed  as  damages.  The  position  thus  taken 
by  counsel  may  perhaps  be  regarded  as  not  quite  consistent 
with  the  claim  that  the  matter  in  controversy  \^as  $4,000, 
the  sum  of  the  amounts  separately  laid  and  claimed  in 
each  paragraph  as  damages.  To  be  consistent,  it  should 
perhaps  have  been  claimed  that  two  distinct  causes  of  ac- 
tion, each  for  the  recovery  of  $5,000,  were  declared  upon. 
Under  an  assignment  of  error  assailing  the  complaint 
as  insufficient,  counsel  for  the  appellant  base  the  objection 
especially  upon  the  absence  of  averments  showing  that  the 
deceased  exercised  due  care,  and  cite  many  decisions,  the 
applicability  of  which  as  furnishing  a  rule  of  pleading 
has  ceased  because  of  our  statute  relieving  the  plaintiff 
in  such  case  of  the  burden  of  showing  want  of  contributory 
negligence  on  the  part  of  the  person  injured  or  killed.  It 
is  no  longer  necessary  in  such  case  to  allege  in  the  com- 
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plaint  the  absence  of  ctntributory  negligence,  or  to  state 
facts  showing  freedom  from  contributory  negligence. 

In  this  connection  it  is  claimed,  also,  that  a  statute  of 
Illinois  relating  to  the  providing  and  using  of  whistles  and 
bells  OB  locomotive  engines,  set  out  in  both  paragraphs  of 
the  complaint,  and  an  ordinance  of  the  city  of  Chicago 
concerning  the  maintenance  by  railroad  companies  of  gates 
at  street  crossings,  set  out  in  the  second  paragraph  of  com- 
plaint, relate  only  to  the  remedy  in  Illinois,  and  that  to  per- 
mit such  statute  or  ordinance  to  affect  the  remedy  in  this 
case  would  be  giving  them  extraterritorial  effect,  which  they 
do  not  possess,  as  the  law  of  Indiana  governs  the  remedy, 
citing  Smith  v.  Wabash  R.  Co.,  141  Ind.  92.  Counsel 
perhaps  misapprehended  the  decision  cited,  which  is  to  the 
effect  that  a  statute  of  another  state  concerning  the  pre- 
sumption of  negligence  pertains  to  the  remedy  and  can 
not  have  extraterritorial  force. 

"The  quantity  or  degree  of  evidence  requisite  to  sustain 
an  action  or  to  change  the  burden  of  proof  is  determined 
by  the  law  of  the  forum,  and  not  by  the  law  of  the  place 
where  the  cause  of  action  arose.  It  belongs  not  to  the  law 
of  rights,  but  the  law  of  remedy."  Richmond,  etc.,  R. 
Co.  V.  Mitchell,  92  Ga.  77,  18  S.  E.  290;  Pennsylvania 
Co.  V.  McCann,  54  Ohio  St.  10,  42  IS.  E.  768 ;  Smith  v. 
"Wabash  R.  Co.,  supra;  Elliott,  Railroads,  §1365. 

The  cause  of  action  for  the  recovery  of  damages  for 
pecuniary  loss  resulting  from  the  death  of  the  appellee's 
intestate  by  the  negligence  of  the  appellant,  the  right  to 
recover  having  accrued  in  another  state,  under  a  statute 
similar  in  import  and  character  to  one  in  force  in  this  State, 
was  in  the  nature  of  a  transitory  cause  of  action,  and  the 
right  to  maintain  the  action  was  not  confined  to  the  state 
where  the  negligence  complained  of  occurred,  though  in 
such  an  action  instituted  in  this  State  such  statute  of  the 
sister  state  must  be  pleaded  and  proved,  inasmuch  as  our 
courts  can  not  take  judicial  notice  thereof.    Bums  v.  Orand 
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Rapids,  etc.,  R.  Co.,  113  Ind.  169;  Cincinnati,  etc.,  R, 
Co.  V.  McMullen,  117  Ind.  439,  10  Am.  St.  67;  Stewart 
V.  Baltimore,  etc.,  R.  Co.,  18  Sup.  Ct.  105,  42  L.  Ed.  637; 
Dennick  v.  Railroad  Co.,  103  U.  S.  11 ;  Law  v.  Western 
Railway,  91  Fed.  817.  The  right  of  action  was  governed 
by  the  law  of  the  state  where  the  tort  which  caused  the 
death  was  committed,  though  the  action  might  be  main- 
tained by  a  personal  representative  appointed  in  this  State. 
Erickson  v.  Pacific  Coast,  etc.,  Co.,  96  Fed.  80 ;  Van  Doren 
V.  Pennsylvania  R.  Co.,  93  Fed.  260.  If  the  objection 
were  well  taken  as  to  the  city  ordinance,  it  could  not  be 
available  to  the  appellant  under  an  attack  made  by  assign- 
ment in  this  court,  which  can  not  prevail  imless  all  the  par- 
agraphs were  insufficient;  but  the  statute  and  the  ordi- 
nance in  question  did  not  relate  to  the  remedy,  but  did 
enter  into  the  right  to  bring  and  maintain  an  action  for 
the  tort  in  Illinois.  That  right  having  so  arisen  there, 
the  cause  of  action  was  transitory,  and  might  be  asserted 
in  this  State,  though  the  action  here  is  governed  as  to  the 
rules  of  pleading  and  evidence,  including  presumptions  and 
the  burden  of  proof,  by  the  rules  of  law  of  this  State. 

It  is  urged  that  the  court  erred  in  refusing  to  grant  the 
appellant*s  prayer  for  an  appeal  in  term  time.  The  peti- 
tion for  the  removal  of  the  cause  was  filed  in  the  same 
vacation  in  which  the  complaint  was  filed.  At  the  term, 
the  appellant,  as  appears  from  the  record,  entered  its  spe- 
cial appearance  for  the  purpose  of  objecting  to  the  further 
taking  of  jurisdiction  of  the  cause.  The  court  having  over- 
ruled the  objection,  and  the  appellant,  still  appearing  spe- 
cially, having  excepted  to  this  ruling,  it  then  refused  to 
Appear  further  in  the  cause,  or  to  enter  any  appearance 
therein;  whereupon  the  appellant  was  defaulted,  and  the 
cause  was  submitted  to  the  court  for  trial.  On  the  same 
day,  after  finding  and  judgment,  the  appellant  appeared 
for  the  purpose  only  of  praying  an  appeal  to  the  Supreme 
Court,  and  tendered  an  appeal  bond;  and  the  prayer  for 
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an  appeal  being  denied,  the  appellant  excepted  to  the  ruling. 
Thus  the  appellant,  having  refused  to  appear  in  the  eause 
and  having  voluntarily  submitted  to  a  default  for  want 
of  appearance,  was  denied  a  term-time  appeaL  But  it  has 
brought  a  vacation  appeal,  and  has  failed  to  establish  that 
the  court  had  in  any  respect  erred  in  the  proceedings  and 
judgment  from  which  it  prayed  an  appeaL  This  is  not 
an  appeal  in  a  proceeding  to  compel  the  acceptance  of  an 
appeal  bond  and  grant  an  appeal,  but  it  is  an  appeal  in- 
volving the  same  questions  that  would  have  been  involved 
in  a  term-time  appeal.  This  court  will  not  reverse  a  judg- 
ment for  a  ruling  of  the  trial  court  which  did  not  injure 
the  appellant.  There  must  be  some  indication  that  the 
ruling  was  injurious.  Where  in  a  vacation  appeal  it  ap- 
pears affirmatively  that  a  term-time  appeal  could  not  have 
resulted  in  benefit  to  the  appellant,  we  can  not  set  aside 
the  judgment 

Some  days  after  the  rendition  of  judgment  by  default, 
the  appellant  moved  the  court  to  set  aside  the  default  and 
judgment  on  account  of  alleged  inadvertence  and  mistake 
of  one  of  the  appellant's  attorneys.  In  overruling  this  mo- 
tion there  was  no  error.  The  attorney  refused  to  appear 
and  purposely  suffered  a  default,  and,  under  well-settled 
practice,  there  was  no  sufficient  reason  set  forth  in  his  affi- 
davit for  opening  up  the  case.  If  he  failed  to  follow  direc- 
tions from  his  superior,  as  seems  to  be  claimed,  no  reason  is 
shown  therefor  other  than  that  he  discovered  after  the  ren- 
dition of  the  judgment  that  he  had  inadvertently  overlooked 
or  misunderstood  instructions,  which,  as  stated,  required 
him  to  enter  objections  and  appearance,  and  to  pray  an 
appeal  and  perfect  the  same,  in  case  of  necessity,  and  to 
do  all  such  necessary  acts  to  accomplish  the  defense  of  the 
company  in  the  trial  of  the  cause,  and  which,  it  is  stated, 
did  not  authorize  the  attorney  to  enter  a  special  appearance 
in  the  cause.  H^o  reason  for  misunderstanding  such  in- 
structions is  apparent,  and  to  have  inadvertently  overlooked 
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them,  which  could  only  be  through  forgetfulness  or  inat- 
tention, was  not  a  sufficient  ground  for  relief. 
Judgment  affirmed. 


Indianapolis  Street  Railway  Company  v. 

Dawson. 

[No.  4,629.    Filed  November  17,  1803.  J 

Street  Railroads. — Conspiracy  to  Assault  Colored  People  at  Company's 
Park,  — Knowledge  of  Danger,  — Liability .  — Evidence,  — Notice,  — ^A  street 
railway  owned  a  park  adjacent  to  a  citj  where  it  maintained  at- 
tractions for  the  public.  The  company  had  knowledge  of  a  con- 
spiracy on  the  i)art  of  certain  persons  to  assault  and  insult  colored 
people  who  might  visit  the  park,  but  nevertheless  transported 
plaintiff,  a  colored  man,  to  the  park  without  warning  him  of  his 
danger.  Upon  arriving  at  the  park,  plaintiff  was  assaulted  by 
the  conspirators,  the  employes  of  the  railway  company,  though 
present,  making  no  attempt  to  interfere.  Held,  that  the  street 
railway  company  was  liable ;  and  that  evidence  of  similar  occur- 
rences was  admissible  to  show  notice.  ' 

From  Superior  Court  of  Marion  County;  (62,656) 
Vinceyit  G.  Clifford^  Special  Judge. 

Action  by  George  J.  Dawson  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  for  plain- 
tiflT,  defendant  appeals.     Affirmed. 

F.  WinteVj  C,  Winter  and  W.  IT.  Latta,  for  appellant. 
/.  D.  Blair  and  0,   V.  Royally  for  appellee. 

RoBY,  J. — Action  by  appellee.  Verdict  and  judgment 
for  $500.  Demurrers  to  first  and  second  paragraphs  of 
complaint  overruled.    Motion  for  a  new  trial  overruled. 

It  is  averred  in  the  first  paragraph  of  complaint,  in  sub- 
stance, as  extracted  from  a  multitude  of  words,  that  ap- 
pellant was  on  August  25,  1901,  a  corporation  operating 
a  street  railway  system  in  Indianapolis  and  was  a  common 
carrier  for  hire;  that  it  owned  a  park  near  said  city,  and 
maintained  certain  attractions  therein  to  induce  persons 
to  ride  on  its  cars,  inviting  them  to  said  park;  that  on 
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the  day  named  k  gave  a  free  band  concert  therein,  the 
same  having  been  extensively  advertised  prior  thereto;  that 
on  said  day  appellee,  accompanied  by  a  lady,  took  passage 
upon  one  of  its  regular  cars,  and  was  conveyed  to  said  park ; 
that  a  large  number  of  persons  were  daily  transported 
thereto,  among  them  a  large  number  of  lawless  persons  who 
were  hostile  to  colored  people,  of  whom  appellee  was  one, 
their  names  being  unknown  to  plaintiff,  and  who  had  long 
before  said  day  entered  into  a  conspiracy  "to  suppress, 
molest,  assault,  and  insult  colored  people  generally  who 
might  visit  said  park;"  that  in  pursuance  of  such  con- 
spiracy said  persons  assaulted  and  beat  appellee,  and  drove 
him  from  the  park;  that  he  and  his  companion  demeaned 
themselves  in  a  lady-like  and  gentlemanly  manner,  but 
upon  arriving  at  the  park  were  set  upon  by  a  large  number 
of  white  boys  and  young  men,  appellee  being  assaulted 
and  beaten  by  them;  that  appellant  had,  and  had  had  for 
a  long  time  prior  to  said  day,  full  notice  gnd  knowlf^dg^ 
of  said  conditions,  and  of  the  unlawful  purposes  aforesaid, 
and  of  acts  of  violence  committed  thereunder,  but  took  no 
steps  to  prevent  sn^^b  -v^ndn^t;  that  early  in  the  afternoon 
of  said  day  said  lawless  men  and  boys  began  marehing  and 
drilling  openly  in  said  park  preparatory  to  an  attack  upon 
any  colored  male  person  who  should  be  found  there  later, 
appellant  taking  no  steps  to  prevent  such  conduct  or  to 
notify  colored  people  of  the  danger,  a]t^^"gh>it  had  knowl- 
lereof ;  tliat  neither  appellant  nor  its  officers  made 
any  objection  to  the  open  and  notorious  gathering  of  white 
men  and  boys  for  the  unlawful  purpose  stated ;  that  it  was 
negligent  and  indifferent  in  not  employing  and  using  a 
sufficient  number  of  guards  and  policemen  to  maintain  the 
peace ;  that  two  of  its  guards  or  policemen  aided  and  abetted 
the  wrong  done  appellee  by  standing  by  while  he  was  being 
unmercifully  beaten  by  said  crowd  of  lawless  white  men 
and  boys,  and  offering  him  no  assistance,  although  they 
were  able  to  do  so,  and  could  have  prevented  injury  to 
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him.  "WTierefore,  by  reason  of  the  matters  therein  stated, 
the  plaintiff  has  been  damaged,"  etc.  The  second  para- 
graph of  complaint  is  somewhat  more  extended  than  the 
first  one,  but  for  the  purpose  of  this  opinion  the  statement 
made  is  sufficient. 

The  pleading  charges  appellant  with  notice  of  the  alleged 
conspiracy,  with  acquiescence  therein,  and,  by  its  guards 
or  policemen,  with  passive  participation  in  the  actual  as- 
sault made  upon  appellee.  "When  one  expressly  or  by 
implication  invites  others  to  come  upon  his  premises, 
whether  for  business  or  any  other  purpose,  it  is  his  duty 
to  be  reasonably  sure  that  he  is  not  inviting  them  into  dan- 
ger, and  to  that  end  he  must  exercise  ordinary  care  and 
prudence  to  render  the  place  reasonably  safe  for  the^vi^it" 
Cooley,  Torts  (2d  ed.),  718 ;  Howe  v.  Olimart,  7  Ind.  App. 
32,  38 ;  Richmond,  etc.,  R.  Co.  v.  Moore,  94  Va.  493,  37 
L.  E.  A-  258;  North  Manchester,  etc.,  Assn.  v.  Wilcox, 
4  Tnd.  App.  141 ;  Penso  v.  McCormick,  125  Ind.  116,  21 
Am,  St.  211. 

No  case  has  been  cited  or  found  where  the  premises  upon 
which  the  injury  complained  of  occurred,  and  to  which 
the  complainant  came  by  invitation,  were  made  unsafe 
through  a  conspiracy  of  the  nature  set  up  herein.  Danger 
usually  has  been  attributed  to  some  defect  in  the  premises 
themselves.  But  as  a  matter  of  principle  it  is  quite  as 
reprehensible  to  invite  one  knowing  that  an  enemy  is  await- 
ing him  with  intent  to  assault  and  beat  him  as  it  would 
be  to  invite  him  without  having  made  the  floor  or  the  stair- 
way secure.  One  attending  an  agricultural  fair  in  response 
to  a  general  invitation  extended  to  the  public  has  been 
awarded  damages  against  the  association  where  his  horse 
was  killed  by  target  shooting  upon  a  part  of  the  ground 
allowed  for  such  purpose.  Conradt  v.  Clauve,  93  Ind. 
476,  47  Am.  Eep.  388. 

Recoveries  have  also  been  sustained :  When  spectators 
rushed  upon  a  race-track,  causing  a  collision  between  horses 
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being  driven  thereon.  North  Manchester,  etc.,  Assn.  v. 
Wilcox,  4  Ind.  App.  141.  When  an  opening  was  left  in 
a  fence  surrounding  a  race-track,  through  which  one  of  the 
horses,  running,  went  among  the  spectators.  WindeJer  v. 
Rush  County  Fair  Assn,,  27  Ind.  App.  92.  Where  horses 
were  started  on  a  race-track  in  opposite  directions  at  the 
same  time,  causing  collision.  Fairmount,  etc.,  Assn.  v. 
Doumey,  146  Ind.  503.  Where  a  horse  with  a  vicious  habit 
of  track  bolting  was  permitted  to  nm  in  a  race,  such  horse 
bolting  the  track,  causing  injury.  Latie  v.  Minnesota,  etc., 
Soc,  62  Minn.  175,  29  L.  R.  A.  708.  Recognizing  the 
rule  of  reasonable  care  to  make  the  premises  safe,  a  re- 
covery was  denied  in  the  absence  of  anv  evidence  of  the 
inmiediate  cause  of  a  horse  running  through  the  crowds. 
Hart  V.  Washington  Parle  Cluh,  157  HI.  9,  29  L.  R  A,  492. 
Where  a  street  car  company  maintained  a  park  as  a  place 
of  attraction  for  passengers  over  its  line,  the  falling  of 
a  pole  used  by  one  making  a  balloon  ascension,  under  a  con- 
tract, injuring  a  bystander,  recovery  was  allowed,  the  rule 
being  announced  that  the  company  must  use  proper  care 
to  protect  its  patrons  from  danger  while  on  its  grounds. 
Bichmond,  etc.,  R.  Co.  v.  Moore,  94  Va.  493,  37  L.  R.  A. 
258.  Wliere  a  street  car  company  maintained  a  large  stage 
for  exhibitions,  in  a  pleasure  resort  owned  by  It,  and  made 
a  written  contract  with  a  manager,  by  which  the  latter 
furnished  various  entertainments,  among  which  was  tai^t 
shooting,  one  injured  by  a  split  bullet  was  allowed  to  re- 
cover, it  being  held  that  he  might  safely  rely  on  those  who 
provided  the  exhibition  and  invited  his  attendance  to  take 
due  care  to  make  the  place  safe  from  such  injury  as  he 
received.  The  question  of  due  care  being  one  for  the  jury. 
Thompson  v.  Lowell,  etc.,  St.  R.  Co.,  170  Mass-  577,  40 
L.  R.  A.  345;  Curtis  v.  Kiley,  153  Mass.  123. 

The  duty  of  common  carriers  to  protect  their  passengers 
from  injury  on  account  of  unlawful  violence  by  persons 
not  connected  with  their  service  has  frequently  furnished 
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material  for  judicial  consideration.  The  New  Jersey  court 
of  errors  and  appeals  approved  an  exhaustive  and  care- 
fully considered  opinion  delivered  by  the  supreme  court 
of  that  state  to  the  effect  that  a  passenger  who,  while  at- 
tempting to  have  her  baggage  checked,  was  knocked  down 
and  injured  by  cabmen,  in  no  sense  servants  of  the  carrier, 
scuffling  on  a  passageway  under  its  control,  might  recover 
against  it.  Exton  v.  Central  R.  Co.,  63  N.  J.  L.  356,  56 
L.  R.  A.  508.  In  what  seems  to  have  been  a  pioneer  case, 
it  was  held  by  the  supreme  court  of  Pennsylvania  in  1866, 
that  it  was  the  duty  of  the  trainmen  on  a  passenger-train 
to  exert  the  forces  at  their  disposal  to  prevent  injury  to 
passengers  by  others  fighting  in  the  car.  Pittsburgh,  etc., 
B.  Co.  V.  Hinds,  53  Pa.  St  512.  Ten  years  later  the  su- 
preme court  of  Mississippi,  after  very  exhaustive  arguments 
by  eminent  counsel  of  national  reputation,  reached  the 
same  conclusion.  New  Orleans,  etc.,  B.  Co.  v.  Burke,  53 
Miss.  200. 

Without  further  elaboration  it  may  safely  be  said  that 
the  unusual  character  of  an  alleged  peril,  from  which  it 
is  averred  the  appellant  did  not  use  due  care  to  protect* 
its  visitors,  dofes  not  affect  the  right  of  recovery,  it  being 
otherwise  justified.  The  demurrers  were  therefore  cor- 
rectly overruled. 

Evidence  was  introduced  of  other  prior  assaults  at  said 
park  upon  colored  persons,  and  articles  previously  pub- 
lished by  daily  newspapers  in  the  city  describing  such 
occurrences  were  also  admitted.  In  order  to  determine 
whether  appellant  used  due  care,  it  was  essential  to  show 
its  knowledge  or  means  of  information  relative  to  the  con- 
ditions alleged  to  exist,  rendering  it  dangerous  for  appellee 
to  visit  the  park.  The  evidence  of  similar  occurrences 
was  competent  as  tending  to  show  notice  of  the  conditions. 
Toledo,  etc.,  B.  Co.  v.  Milligan,  2  Ind.  App.  578;  Citj/ 
of  Delphi  V.  Lowery,  74  Ind.  520,  39  Am.  Rep.  98;  City 
of  Goshen  v.  England,  119  Ind.  368,  375.  . 
Vol.  81—89 
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The  facts  upon  which  appellant^s  liabilitr  depends  oth- 
erwise than  heretofore  considered  were  questions  for  the 
determination  of  the  jury.  There  was  evidence  tending 
to  establish,  and  from  which  the  juir  might  properly  find, 
the  existence  of  such  facts. 

Appellant  and  its  officers  appear  to  have  displayed  in- 
difference to  the  conditions  existing  which  it  and  they  could 
not  well  help  knowing.  This  may  have  been  due  to  the 
idea,  sometimes  entertained,  that  as  to  acts  of  lawlessness 
it  is  a  sufficient  duty  of  citizenship  to  be  indifferent  Such 
idea  is  entirely  erroneous. 

Judgment  affirmed* 


Stars  v.  Hammersmith  et  al. 

[No.  4,446.    FUed  Ifay  26,  1903.    Rehearing  denied  November  17, 

1903.] 

Plbaoing. — Sham  Pleading, — Motion  to  Strike  (htt. — Examination  ofAd-- 
verse  Party. — ^A  complaint  can  not  be  stricken  ont  as  sliam  plead- 
ing ni>on  answeis  to  questions  proiKnmded  to  a  party,  pnmiant  to 
^17  Bums  1901,  proTiding  for  the  examination  of  an  advene 
party  as  witness. 

From  Clark  Circuit  Court;  J.  K.  Marsh,  Judge. 

Action  by  William  Stars  against  Louis  Ilammersmith 
and  others.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

L,  A,  DoxiglasSj  for  appellant. 

Jacob  Herter  and  G.  H.  Hester^  for  appellees. 

Wiley,  J. — ^Appellant  sued  appellees  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  while 
he  was  in  their  employment  as  a  servant  In  his  amended 
complaint  he  avers  that  his  injuries  were  occasioned  by 
the  carelessness,  etc.,  of  a  co-employe,  whom  appellees  knew 
was  inexperienced,  etc.,  and  that  appellant  was  ignorant 
thereof.    Upon  motion  of  appellees,  and  by  order  of  court, 
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appellant's  examination  was  taken  under  §517  Bums  1901. 
This  examination  was  duly  filed  and  published.  Appellee 
thereupon  filed  their  motion  to  strike  out  the  amended  com- 
plaint on  the  ground  that  it  was  '^sham  and  false  in  fact, 
as  shown  by  the  answers  of  the  plaintiff  to  interrogatories 
propounded  to  him  upon  his  examination  previous  to  the 
trial  in  said  cause."  This  motion  was  sustained  and  ex- 
ception reserved,  and  the  motion,  ruling  thereon,  and  the 
exception  thereto  are  brought  into  the  record  by  a  bill  of 
exceptions. 

While  the  record  presents,  and  counsel  have  discussed, 
the  question  of  the  court  requiring  appellant  to  submit  him- 
self to  a  second  examination  after  the  first  had  been  filed 
and  published,  it  is  unnecessary  for  us  to  decide  it.  Sec- 
tion 385  Bums  1901,  provides:  "An  answer  or  other 
pleading  shall  be  rejected  as  sham,  either  when  it  plainly 
appears  upon  the  face  thereof  to  be  false  in  fact,  and  in- 
tended merely  for  delav,  or  when  shown  to  be  so  by  the 
answers  of  the  party  to  special  written  interrogatories  pro- 
pounded to  him  to  ascertain  whether  the  pleading  is 
false,"  etc 

In  this  case  appellant^s  complaint  was  rejected  as  sham 
and  false  upon  his  examination  under  the  statute.  §517 
Bums  1901.  That  statute  provides  that  a  party  to  an 
action  may  be  examined  as  a  witness  concerning  any  mat- 
ter stated  in  his  pleading  at  the  instance  of  the  adverse 
party,  etc  Section  518  Bums  1901  provides  the  manner 
in  which  the  examination  shall  be  taken,  and  §519  pro- 
vides that  it  shall  be  taken  and  filed  as  a  deposition  in 
the  cause,  and  that  it  may  be  read  by  the  party  taking 
it  The  latter  provision  evidently  refers  to  its  being  read 
upon  the  trial  of  the  cause.  The  question  for  decision  is 
this :  Can  a  party's  pleading  be  rejected  as  sham  and  false, 
when  it  does  not  so  appear  on  the  face  of  it,  except  in  ac- 
cordance with  the  provision  of  §385,  supra?  In  other 
words,  if  it  should  appear  to  the  trial  court,  from  the 


612        APPELLATE  COUET  OF  IXDIAXA, 

Stare  r.  Hammenmith. 

examination  of  the  party  under  the  statute,  that  his  plead- 
ing was  false  or  sham,  would  the  court  he  warranted  in 
rejecting  it  ? 

In  this  jurisdiction  the  legislature  has  declared  the  man- 
ner in  which  a  pleading  may  he  stricken  out  as  a  sham 
where  it  does  not  so  appear  on  its  face,  and  that  is  when 
it  is  shown  to  he  so  hy  the  answers  of  the  party  to  special 
written  interrogatories  propounded  to  him  to  ascertain 
whether  the  pleading  is  false.  As  the  l^islature  has  pro- 
vided this  mode  of  procedure  and  no  other,  it  would  seem 
that  it  should  he  followed. 

In  Moyer  v.  Brand,  102  Ind.  301,  it  was  held  that  a 
party  seeking  to  have  a  pleading  stricken  out,  on  the  ground 
that  it  was  a  sham,  must  proceed  in  the  manner  provided 
by  the  statute,— <;iting  §382  R  S.  1881.  This  is  §385 
Bums  1901.  It  was  also  held  that  this  section  adopts 
the  rule  of  practice  as  laid  down  in  the  cases  of  Beeson 
V.  McConndha,  12  Ind.  420,  and  Lowe  v.  Thompson,  86 
Ind.  503.  The  practice  as  provided  by  statute  was  recog- 
nized in  Pittsburgh,  etc.,  R.  Co.  v.  Fraze,  150  Ind.  576, 
65  Am.  St.  377.  Until  the  revision  of  1881,  the  authority 
of  trial  courts  to  reject  sham  pleadings  was  limited  to  **sham 
defenses."  Lowe  v.  Thompson,  supra.  It  is  a  drastic  pro- 
ceeding to  reject  and  strike  out  a  plaintiffs  complaint, 
and  this  should  never  be  done  except  where  the  reason 
clearly  appears,  and  then  in  harmony  with  the  provision 
of  the  statute. 

Our  conclusion  is  that  it  was  error  for  the  court  to  reject 
and  strike  out  appellant's  complaint.  The  judgment  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
in  harmony  with  this  opinion. 
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Webb  v.  Hammond. 

[No.  4,468.    Filed  November  17,  1903.1 

Bbformation  op  Instruments.— Cbnfmc^—Cbmpiaini.— a  complaint, 
in  a  suit  to  reform  a  contract,  which  contains  a  succinct  state- 
ment of  the  contract  as  intended  by  the  parties,  and  the  agree- 
ment actually  reduced  to  writing  and  signed,  and  pointing  out 
the  differences  between  the  contract  agreed  upon  and  the  one 
alleged  to  have  been  signed  by  mistake,  is  sufficient  to  withstand 
a  demurrer,   p,  617. 

Saue. — Rvle  of  Equity, — ^Equity  will  reform  a  written  contract  when- 
ever through  mutual  mistake,  or  the  mistake  of  one  of  the  parties 
accompanied  by  fraud  of  the  other,  it  does  not,  as  reduced  to 
writing,  correctly  express  the  agreement  of  the  parties,    p.  617, 

Appeal. — Review  of  Evidence. — ^In  all  cases  not  triable  by  a  jury,  the 
appellate  tribunal,  under  §8  of  the  act  of  March  9, 1908  (Acts  1903, 
p.  341),  will  consider  the  weight  and  sufficiency  of  the  evidence. 
p.  619. 

Reformation  of  Instruments. — Cordract. — Sufficiency  of  Evidence, — 
In  a  suit  to  reform  a  written  contract,  the  proof  is  insufficient  to 
sustain  a  judgment  for  plaintiff,  where  the  provisions  of  the  con- 
tract sought  to  be  reformed  were  not  proved,     p.  619, 

Appeal. — Review  of  Evidence. — Pleadings  as  Evidence, — Pleadings  will 
not  be  considered  as  a  part  of  the  evidence  on  appeal,  unless  as 
shown  by  the  record,  they  were  introduced  as  evidence  at  the  trial. 
p,  620, 

From  Superior  Court  of  Marion  County  (62,210) ;  Vin- 
son Carter^  Judge. 

Suit  by  Catharine  J.  Hammond  against  Mary  A.  Webb 
«nd  husband.  From  a  judgment  for  plaintiff,  defendant 
Mary  A.  Webb,  appeals.    Reversed, 

F.  E,  Gavin  J  T,  P.  Davis  and  J,  L.  Oavin^  for  appellant. 
W.  N.  Pickerilly  for  appellee. 

Wiley,  J. — Action  by  appellee  against  appellant  to  re- 
form a  contract  and  to  recover  a  sum  of  money  alleged 
to  have  been  paid  under  such  contract.  Demurrer  to  the 
complaint  overruled,  and  answer  in  denial.  Appellant  filed 
a  cross-complaint  asking  affirmative  relief,  upon  which  is- 
sues were  joined  by  answer.     Trial  by  the  court,  finding 
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and  judgment  for  appellee,  motion  for  a  new  trial  over- 
ruled. 

Overruling  the  demurrer  to  the  complaint  and  the  mo- 
tion for  a  new  trial  are  assigned  as  errors. 

The  complaint  avers  that  the  appellant  and  appellee  are 
sisters,  heing  daughters  of  Robert  Roe,  deceased.  By  the 
will  of  the  decease<l,  appellant  and  appellee  were  each  de- 
vised twentv-six  and  two-thirds. acres  of  land  in  the  north- 
east  quarter  of  section  eighteen,  township  sixteen,  range 
four,  in  Marion  county,  Indiana;  that  decea^  had  three 
daughters  and  two  sons,  to  the  latter  of  which  he  devised 
forty  acres  of  land  each,  and  to  his  three  daughters  twen- 
ty-six and  two-thirds  acres  each.  This  division  of  land  by 
will  was  made  upon  the  basis  that  there  were  only  160  acres 
in  the  quarter  section ;  that  upon  a  survey  of  the  land  it 
was  ascertained  that  there  were  164  64-100  acres,  and  that 
the  actual  area  of  land  devised  to  appellee  and  her  two 
sisters  was  twenty-seven  and  forty-four  hundredths  acres; 
that  said  division  of  land  imder  the  will  was  made  into 
strips  running  entirely  across  said  quarter  section  east  and 
west;  that  the  several  tracts  of  land  so  devised  were  sur- 
veyed at  the  instance  of  all  the  parties  in  interest,  and  that 
each  of  the  devisees  thereupon  went  into  possession  of  their 
respective  tracts.  The  complaint  avers  that  appellee  being 
desirous  of  acquiring  the  interest  of  appellant  in  the  parti- 
tion of  the  real  estate  devised  to  her  lying  east  of  the  Alli- 
sonville  gravel  road,  upon  which  were  located  the  buildings 
of  the  ^^Home  farm,"  she  entered  into  a  written  contract 
with  appellant,  by  the  terms  of  which  appellee  was  to  deed 
to  appellant  the  land  which  had  been  devised  to  her  west 
of  said  gravel  road,  and  appellant  was  to  deed  to  appellee 
that  portion  of  the  land  devised  to  her,  lying  east  of  said 
road;  that  it  was  further  agreed  that  both  of  said  tracts 
were  to  be  sun^eyed,  their  differences  in  area  ascertained, 
if  any,  and  the  one  having  the  greater  area  was  to  receive 
from  the  other  for  such  excess,  pajonent  therefor  at  the 
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rate  of  $150  per  acre;  that  appellee  was  also  to  pay  the 
appellant  the  sum  of  $250  for  the  buildings  which  were 
then  known  to  be  located  upon  that  portion  of  the  land  de- 
vised to  appellant,  lying  east  of  said  road;  that  thereupon 
they  signed  a  written  contract  which  they  both  believed  to 
express  what  they  had  mutually  agreed  upon;  that  pur- 
suant to  the  agreement,  as  they  understood  it,  they  had  the 
two  tracts  of  land  surveyed — L  e,,  appellee's  tract  west  of 
said  road  and  appellant's  tract  east  of  said  road — and  the 
difference  given  them  was  three  and  ninety-se^'en  hun- 
dredths acres  which  appellant's  land  exceeded  in  acreage 
that  of  appellee's;  that  upon  said  survey  as  reported  to 
them  by  the  surveyor  appellee  paid  to  appellant  $595.50  for 
said  supposed  excess,  and  also  paid  to  her  $250  for  the 
buildings  located  on  that  part  of  the  real  estate  owned  by 
appellant  lying  east  of  said  gravel  road;  and  thereupon 
they  exchanged  deeds  in  carrying  out  the  supposed  terms 
of  the  contract  between  them.  It  is  then  averred  that  the 
actual  difference  between  said  two  tracts  of  land  was  two 
and  seventy-four  hundredths  acres,  instead  of  three  and 
ninety-seven  hundredths  acres,  as  was  learned  from  the 
surveyor  who  had  surveyed  the  same,  and  that  appellee 
paid  to  appellant  for  one  and  twenty-three  hundredths  acres 
more  than  was  actually  conveyed  to  her,  being  the  sum  of 
$184.50  too  much  money;  that  said  error  was  the  result  of 
a  miscalculation  of  said  surveyor;  that  appellee  thereupon 
demanded  of  appellant  that  she  rectify  said  error,  and  re- 
fund to  her  said  sum  of  $184.50,  which  she  refused  to  do. 
The  complaint  further  avers  that  the  contract  as  written 
provides  that  appellant  and  appellee  agreed  to  convey  lands 
as  follows:  That  appellant  was  to  convey  to  appellee  the 
land  which  the  former  owned  on  the  east  side  of  the  Alli- 
sonville  gravel  road,  as  well  as  the  land  which  the  latter 
herself  owned  on  the  east  side  of  said  road,  and  which  she 
held  by  devise  under  the  will  of  her  father,  and  that  ap- 
pellee was  to  convey  to  appellant  not  only  the  land  which 
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appellee  owned  on  the  west  side  of  said  road,  but  also  the 
land  which  appellant  owned  on  the  west  side  of  said  road, 
which  she  already  owned  by  devise  from  her  father;  that 
said  contract  as  written  required  of  the  parties  thereto  to 
pay  to  the  other  the  difference  between  said  tracts  of  land 
at  the  rate  of  $150  per  acre,  thus  causing'appellee  to  pay 
to  appellant  for  land  which  she  (appellee)  already  owned, 
at  the  rate  of  $150  per  acre.  It  is  also  alleged  that  the 
contract  as  written  was  and  is  not  what  the  parties  thereto 
had  agreed  upon  and  intended  it  should  be,  and  that  the 
signing  of  said  contract  was  done  under  a  misapprehen- 
sion of  what  it  really  was  and  what  was  really  set  out  there- 
in, and  was  a  mistake  of  fact,  and  not  of  law,  and  was  the 
mutual  mistake  of  all  the  parties  thereto;  that  all  of  the 
negotiations  prior  to  the  signing  of  said  contract  were  as 
to  what  amount  appellee  should  pay  appellant  for  the  build- 
ings on  that  portion  of  the  land  east  of  said  road  which  ap- 
pellant was  to  convey  to  appellee,  and  the  price  per  acre 
that  should  be  paid  for  the  difference  in  the  acreage;  that 
in  the  settlement  which  they  entered  into  appellant  and  ap- 
pellee acted  under  the  belief  that  such  was  their  agree- 
ment and  understanding;  that  the  contract,  as  appellee 
claims  it  should  be,  was  attempted  to  be  carried  out  in  good 
faith  by  each  of  the  parties ;  that  appellee  did  not  know  of 
the  mistake  the  surveyor  had  made  in  determining  the  dif- 
ference in  the  acreage  of  said  tract  of  land  until  a  settle- 
ment had  been  made  and  the  money  paid  as  hereinafter 
stated.  The  contract  as  written  is  made  an  exhibit  to  the 
complaint.  The  prayer  of  the  complaint  is  that  the  con- 
tract be  reformed  so  as  to  express  the  agreement  between 
the  parties,  and  for  judgment  for  the  amount  claimed  to 
have  been  overpaid  by  appellee. 

The  theory  of  the  complaint  is  that,  as  each  of  the 
parties  owned  land  on  both  sides  of  the  road,  the  appellee 
agreed  to  deed  to  appellant  her  part  on  the  west  side  in  con- 
sideration that  appellant  should  deed  to  appellee  her  tract 
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on  the  east  side,  and  one  part^-  ^Lould  pay  to  the  other  $150 
an  acre  for  the  excess^  if  any,  in  the  acreage ;  while  it  is  the 
theonr  of  the  croes^wmplaint  that  one  party  should  pay  to 
the  other  $150  an  acre  for  the  excess  in  area,  of  the  entire 
acreage  on  either  side  of  the  road,  and  that  the  excess  in 
acreage  now  owned  hy  appellee  nnder  the  contract  and  con- 
veyance is  five  and  forty-three  hundredths  acres,  and  that 
appellee  had  failed  to  pay  the  amount  due  hy  $219.  If 
appellant'*s  theory  is  correct,  the  terms  of  the  contract  re- 
quired appellee  to  pay  to  appellant  $150  per  acre  for  the 
excess  in  the  acreage  of  her  tract  on  the  east  side  of  the 
road,  which  she  already  owned  nnder  the  wilL 

The  first  question  for  decision  is,  are  the  facts  pleaded 
in  the  complaint  sufficient  to  warrant  a  reformation  of  the 
contract?  A  complaint  to  reform  a  contract,  to  be  good 
as  against  a  demurrer,  must  set  forth  the  terms  of  the  orig- 
inal agreement,  and  also  the  agreement  as  reduced  to  writ- 
ing, and  point  out  with  clearness  wherein  the  mistake  was 
made.  It  must  also  aver  that  the  mistake  was  mutuaL 
Smelser  v.  Pugh,  29  Ind.  App.  614 ;  Citizens  XaL  Banh 
V.  Judy,  146  Ind.  322. 

The  complaint  before  us  contains  a  clear  and  succinct 
statement  of  the  contract  as  actually  made,  understood,  and 
intended  by  the  parties  to  be  reduced  to  writing,  and  the 
agreement  actually  reduced  to  writing  and  signed  by  them. 
The  material  differences  between  the  contract  as  actuallv 
made  and  agreed  upon  and  the  one  signed  by  the  parties 
are  clearly  and  specifically  stated,  and,  as  the  demurrer 
admits  the  facts  pleade^l,  the  conclusion  necessarily  follows 
that  the  mistake  was  mutual.  Smeher  v.  Pugh,  supra; 
Keisier  v.  Myers,  115  Ind.  312;  RoszelJ  v.  Boszell,  100 
Ind.  354;  Baker  v.  PyaH,  108  Ind.  61. 

The  established  rule  is  that  equity  will  reform  a  written 
contract  whenever,  through  mutual  mistake,  or  the  mistake 
of  one  of  the  parties  accompanied  by  fraxid  of  the  other,  it 
does  not,  as  reduced  to  writing,  correctly  express  the  agree- 
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ment  of  the  parties.     Smelser  v.  Pugh,  supra;  Citizens 
Nat.  Bank  v.  Judy,  supra. 

There  is  no  element  of  frand  in  this  case,  Eqnity  re- 
quires an  amendment  to  a  contract  in  writing  that  will 
make  the  instrument  what  the  parties  supposed  and  in- 
tended it  should  be.  Eastman  v.  Provident  Mut,  Relief 
Assn.,  65  X.  H.  176. 

In  Citizens  Xat.  Bank  v.  Judy,  supra,  at  page  342,  the 
court  quotes  with  approval  from  Walden  v.  Skinner,  101 
U.  S.  577,  25  L.  Ed.  963,  the  following:  '-That  where  an 
instrument  is  drawn  and  executed  that  professes  or  is  in- 
tended to  carry  into  execution  an  agreement,  which  in 
writing  or  by  parole,  previously  made  between  the  parties, 
but  which  bv  mistake  of  the  draftsman,  either  as  to  fact 
or  law,  does  not  fulfill,  or  which  violates  the  manifest  in- 
tention of  the  parties  to  the  agreement,  equity  will  correct 
the  mistake  so  as  to  produce  a  conformity  of  the  instru- 
ment to  the  agreement.  The  reason  of  the  rule  being  that 
the  execution  of  agreements  fairly  and  legally  made  is  one 
of  the  peculiar  branches  of  equity  jurisdiction,  and  if  the 
instrument  intended  to  execute  the  agreement  be  from  any 
cause  insufficient  for  that  purpose,  the  agreement  remains 
as  much  unexecuted  as  if  the  party  had  refused  altogether 
to  comply  with  his  engagement,  and  a  court  of  equity  will, 
in  the  exercise  of  its  acknowledged  jurisdiction,  afford  re- 
lief in  the  one  case  as  well  as  in  the  other  by  compelling 
the  delinquent  party  to  perform  his  undertaking  according 
to  the  terms  of  it  and  the  manifest  intention  of  the  parties." 

That  which  is  reduced  to  writing  is  not  the  whole  and 
sole  agreement,  but  the  stipulations  between  competent  con- 
tracting parties  constitutes  the  contract,  while  the  writing 
is  only  evidence  of  the  agreement  or  the  coming  together 
of  minds.    Sparta  School  Tp,  v.  Mendell,  138  Ind.  188. 

The  basis  upon  which  appellee  seeks  to  have  the  con- 
tract reformed  is  that  it  does  not  express  the  agreement 
entered  into,  and  the  complaint  plainly  and  specifically 
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States  what  the  agreement  between  the  parties  was,  and 
avers  that  the  written  contract  was  made  and  signed  by 
mutual  mistake.  The  complaint  also  shows  how  appellee's 
rights  w^ere  prejudiced  by  that  mistake.  In  addition  to 
the  above  authorities  as  to  what  facts  a  complaint  to  reform 
a  contract  must  state  to  be  good,  we  cite  the  following :  20 
Am.  &  Eng.  En6y.  Law,  720 ;  Phenix  his.  Co.  v.  Rogers, 
11  Ind.  App.  72 ;  Wood  v.  Deutchman,  75  Ind.  148 ;  Nel- 
son V.  Davis,  40  Ind.  366 ;  Easter  v.  Severin,  78  Ind.  540 ; 
Thompsonville  Scale  Mfg.  Co.  v.  Osgood,  26  Conn.  16; 
Pingrey,  Mortgages,  §270. 

Counsel  for  appellant  urge  some  objections  to  the  com- 
plaint which,  in  the  light  of  the  authorities,  we  do  not 
deem  necessary  to  consider.  The  complaint  states  a  cause 
of  action,  and  thef  demurrer  to  it  was  rightfully  overruled. 

Appellant's  motion  for  a  'new  trial  was  based  upon  the 
ground  that  the  finding  of  the  court  was  contrary  to  law, 
and  not  sustained  by  sufficient  evidence,  and  that  the  court 
erred  in  admitting  and  excluding  certain  evidence. 

In  all  cases  not  triable  by  a  jury  the  appellate  tribunal, 
under  the  act  approved  March  9,  1903  (Acts  1903,  p.  338), 
will  consider  and  weigh  the  evidence,  under  a  proper  as- 
signment of  error. 

It  is  also  the  province  of  the  court  to  consider  and  de- 
termine the  sufficiency  of  the  evidence.  Hahbe  v.  Vide, 
148  Ind.  116;  Lalce  Erie,  etc.,  B.  Co.  v.  Stick,  143  Ind. 
449 ;  Wabash  Paper  Co.  v.  Webb,  146  Ind.  303. 

One  of  the  essential  requisites  to  a  complaint  to  reform 
a  written  instrument  is  that  it  should  set  out  the  instru- 
ment as  written.  This  is  a  necessitv,  for  without  the 
written  contract  the  court  would  have  nothing  before  it  as 
a  basis  of  reformation.  It  being  necessary  to  set  out  in 
the  complaint  the  contract  for  which  a  reformation  is 
sought,  it  is  equally  necessary  that  such  contract  must 
be  proved  by  competent  evidence;  and,  in  the  absence  of 
a  showing  that  it  has  been  lost  or  can  not  be  produced,  or 
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some  other  legitimate  reason,  the  best  evidence  is  the  con- 
tract itself.  The  general  rule  is  that  a  party  most  intro- 
duce the  best  evidence  in  support  of  his  case  that  is  at 
his  command.  Every  fact  pleaded  which  is  essential  to 
a  recovery  by  the  party  upon  whom  rests  the  burden  must 
be  proved,  otherwise  he  fails  to  make  out  his  case. 

In  this  case  appellee  failed  to  prove  the  provisions  of 
the  written  instrument  which  she  asks  to  be  reformed.  Such 
written  instrument  was  not  introduced  in  evidence,  does 
not  appear  in  the  bill  of  exceptions,  and  no  proof  of  its 
loss  or  destruction  was  made.  There  is  no  evidence  as 
to  its  contents.  Counsel  for  appellee  concede  this,  but  seek 
to  avoid  its  absence  from  the  record  by  the  assertion  that 
the  pleadings  of  a  case  are  always  in  evidence.  It  has 
time  and  again  been  held  in  this  jurisdiction  that  courts 
of  appeal  can  only  consider  such  facts  as  are  properly  cer- 
tified as  evidence.  If  the  proposition  relied  upon  by  ap- 
pellee is  correct,  then  in  an  action  upon  a  promissory  note, 
where  such  note  or  a  copy  has  been  filed  with  the  com- 
plaint, a  recovery  could  be  had  without  introducing  the 
note  in  evidence.  This  is  not  the  law.  In  an  action  against 
the  maker  of  a  promissory  note  alleged  to  have  been  as- 
signed by  written  indorsement  there  can  be  no  recovery, 
if  the  general  denial  is  in,  without  proof  of  such  indorse- 
ment. Shonkwiler  v.  Dunavin,  1  Ind.  App.  505;  Moore 
V.  Hubbard,  15  Ind.  App.  84. 

In  an  action  upon  an  ofiicial  bond  the  bond  itself  is  an 
indispensable  part  of  the  plaintiff's  evidence.  If  the  bond 
is  not  put  in  evidence,  nor  its  absence  accounted  for,  nor 
any  cause,  reason,  or  excuse  shown  for  the  omission  to  put 
it  in  evidence,  its  omission  is  fatal  to  the  party  having 
the  burden.  Bowers  v.  State,  ex  rel.,  69  Ind.  60.  See, 
also,  Higman  v.  Hood^  3  Ind.  App.  456 ;  Lucas  v.  Smith, 
42  Ind.  103. 

In  Citizens  Nat,  Baiih  v.  Judy,  supra,  it  was  held  that 
in  an  action  to  reform  a  written  contract  the  party  allying 
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the  mistake  holds  the  affinnative,  must  satisfy  the  court 
beyond  a  reasonable  doubt  that  the  agreement  he  claims 
to  have  made  was  in  fact  made  between  the  parties,  and 
that  a  mistake  has  occurred  in  reducing  such  agreement 
to  writing.  See  also  Martin  v.  Bennett,  26  Wend.  169; 
Koen  V.  Kerns,  47  W.  Va.  575,  35  S.  E.  902 ;  BoyeHown 
Nat  Bank  v.  Hartman,  147  Pa.  St  558,  30  Am.  St  759; 
Insurance  Co.  v.  Nelson,  103  U.  S.  544. 

We  are  asked  to  affirm  a  judgment  reforming  a  con- 
tract, when  the  instrument  to  be  reformed  is  not  beforo 
us,  and,  so  far  as  the  record  shows^  was  not  before  the  trial 
court.  This  we  can  not  do.  The  evidence,  as  certified  to 
us,  and  which  we  must  accept  as  being  correct,  and  all 
the  evidence  given  at  the  trial,  is  insufficient  to  support 
the  finding  and  judgment,  in  that  there  is  a  total  absence 
of  any  evidence  as  to  what  the  contract,  as  written,  was. 

This  conclusion  makes  it  unnecessary  to  consider  other 
questions  presented  by  the  motion  for  a  new  trial. 

Judgment  reversed,  and  the  court  below  is  directed  to 
sustain  appellant's  motion  for  a  new  trial. 


Wieneke  et  al  v.  Deputy. 

[No.  4,586.    Filed  November  18,  1903.1 

QuiBTiNa  TrriiB. — Evidence  Admissible  Under  General  Denial. — ^In  & 
suit  to  quiet  title,  the  defendant  may,  nnder  the  general  denial, 
introduce  evidence  tending  to  show  a  mistake  in  the  description 
of  the  real  estate  contained  in  the  conveyance  under  which  he 
elaims.     pp.  6^fB,  6£S. 

Beforhation  op  Instruments. — Parol  Evidence.^Faxol  evidence  is 
admissible  in  suits  for  reformation,  to  establish  the  fact  of  the 
mistake,  in  what  it  consists,  and  to  show  how  the  writing  should 
be  corrected  in  order  to  conform  to  the  agreement  already  made. 
p.  6ii. 

QuiETiNO  TrTLB. — Ejectment. — Cross-Complaint. — Offer  to  Convey, — 
Plaintiff  and  defendant  were  in  i)08session  of  adjoining  tracts  of 
land  known  as  the  "west  acre"  and  the  "middle  acre"  respect- 
ively. Each  had  a  deed  for  the  tract  in  possession  of  the  other. 
Plaintiff  brought  suit  for  possession  of  the  west  acre,  and  to 
quiet  title.    Defendant  filed  cross-complaint  to  quiet  title,  setting 
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up  that  by  mistake  of  the  grantor,  who  owned  both  tracts  at  tlie 
time,  the  middle  instead  of  the  west  acre  was  described.  Held, 
that  withoat  an  offer  to  make  deed  of  conveyance  to  plaintiff  for 
the  "middle  acre *'  the  defendant  oonld  not  recover  on  his  cross- 
complaint,    pp.  62S^£5. 

From  Jackson  Circuit  Court;  D.  A.  KochenouVy  Special 
Judge. 

Suit  by  Albert  J.  H.  Wieneke  and  anotber  against  Sol- 
omon Deputy  to  quiet  title.  From  a  judgment  for  de- 
fendant on  his  cross-complaint,  plaintiffs  appeal.  J2«- 
verstd, 

0.  H.  Mcntgonuryy  for  appellants. 

J.  M.  Lewis  and  0.  0.  Swailts^  for  appellee. 

RoBY,  J. — Action  by  appellants  in  ejectment  and  to  quiet 
title.  Answer  in  general  denial  Cross-complaint  by  ap- 
pellee to  quiet  his  title  to  the  same  real  estate  described 
in  the  complaint.  Answer  in  general  denial.  Other  par- 
agraphs of  answer  set  up  no  matter  not  admissible  under 
the  general  denial  Trial  by  the  court.  Finding  and  judg- 
ment for  appellee.  Error  assigned  upon  the  action  of  the 
court  in  overruling  the  appellant's  motion  for  a  new  triaL 

Appellee  was  permitted  to  introduce  evidence  tending 
to  show  a  mistake  in  the  description  of  the  real  estate  con- 
tained in  the  conveyance  under  which  he  claims.  Appel- 
lant contends  that  in  so  much  as  there  was  no  pleading 
filed  by  appellee  setting  up  the  mistake  and  praying  for 
a  reformation  of  the  instrument,  such  evidence  was  in- 
admissible. The  statute  provides  that  under  the  general 
denial  in  cases  of  this  class  the  defendant  shall  be  permitted 
to  give  in  evidence  every  defense  to  the  action  that  he 
may  have  either  legal  or  equitable.  §1067  Bums  1901. 
The  uniform  holdings  have  been  that  xmder  this  statute 
the  defendant  may  plead  the  general  denial,  "and  intro- 
duce any  facts  upon  the  trial  which,  according  to  the  prin- 
ciples of  equity  as  applied  by  the  courts  of  chancery,  would 
defeat  appellant  in  obtaining  a  decree  quieting  his  title 
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to  the  land  in  question.'*  Seed  v.  Kalfsbeck,  147  Ind.  14S ; 
Allen  T.  Indianapolis  Oil  Co.,  27  Ind.  App.  158;  Wat- 
kins  V.  Lewis,  153  Ind.  648;  Indiana,  etc,  22.  Co,  v.  ill/en^ 
113  Ind  581.  The  cases  of  Conger  v.  Parker,  29  Ind.  380, 
and  King  v.  Enterprise  Ins.  Co,,  45  Ind.  43,  59,  relied  upon 
by  appellant,  are  not  in  point  East  v.  Peden,  108  Ind. 
92,  95.  If  Cain  v.  Hunt,  41  Ind.  466,  can  be  considered 
as  applicable,  it  must  be  regarded  as  overruled  by  the  later 
and  better  considered  cases  before  cited.  The  court  did 
not,  therefore,  err  in  overruling  the  objections  to  evidence 
based  upon  the  ground  stated.  The  right  thus  conferred 
does  not  enable  the  defendant  to  avail  himself  of  it  for 
affirmative  relief. 

Mary  Mooney,  an  unmarried  woman,  owned  in  1897  a 
tract  of  land  in  Jackson  county,  containing  three  acres. 
On  December  23  of  that  year  she  sold  one  acre  to  Jacob 
Schumback.  The  land  owned  bv  her  is  referred  to  in  the 
evidence  as  the  "east  acre,  middle  acre,  and  west  acre." 
Said  parcels  lying  side  by  side,  each  being  83  feet  wide 
by  516  feet  deep.  The  deed  to  Schumback  contained  a  de- 
scription of  the  middle  acre.  Thereafter,  on  June  10, 1892, 
he  made  his  deed,  containing  the  same  description,  to  ap- 
pellee. Schumback,  upon  receiving  his  deed,  took  posses- 
sion of  the  west  acre,  and  transferred  said  possession  to 
appellee,  who  has  since  the  date  of  his  deed  had  possession 
of  said  west  acre,  which  he  continues  to  hold,  insisting 
at  the  trial  that  a  mutual  mistake  was  made  by  Mary 
Mooney  and  Schumback  in  the  description  inserted  in  the 
first  deed,  and  that  such  mistake  was  followed  in  the  Schum- 
back deed  to  him.  Appellee  asserts  that  the  description 
inserted  in  the  deed  made  by  Mary  Mooney  correctly  de- 
scribed the  land  sold,  but  that  Schumback  took  possession 
of  the  wrong  land.  Mary  Mooney  thereafter  departed  life, 
and  such  proceedings  were  had  as  resulted  in  the  sale  of 
her  real  estate  and  the  execution  of  an  executor's  deed  to 
Frank  Roseberry  for  the  west  acre.     Said  Roseberry,  how- 
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ever,  took  possession  of  the  middle  acre.  In  Xovember, 
1900,  he  conveyed  to  appellant,  who,  by  virtue  of  such 
conveyance,  has  a  clear  record  title  to  the  west  acre  occu- 
pied and  claimed  by  appellee.  Appellant  and  his  grantor 
had  actual  as  well  as  constructive  notice  of  appellee's  equity 
when  the  Mooney  title  was  acquired  by  them.  The  court 
found  for  appellee  that  the  wrong  description  was  by  mis- 
take inserted  in  the  deeds  under  which  he  claimed. 

The  mistake  was  not  a  mistake  of  law,  but  one  of  fact 
Citizens  Nat  Bank  v.  Judy,  146  Ind.  322,  346.  Parol 
evidence  is  admissible  in  suits  for  reformation,  to  establish 
the  fact  of  the  mistake,  in  what  it  consists,  and  to  show 
how  the  writing  should  be  corrected  in  order  to  conform 
to  the  agreement  already  made.  Pomeroy,  Eq.  Jurisp.  (2d 
ed.),  §859.  "Equity  will  not  interpose  in  such  a  case, 
unless  there  is  the  clearest  and  most  satisfactory  proof 
of  the  mistake  and  of  the  agreement  of  the  parties.*'  Gray 
V.  Woods,  4  Blackf.  432;  Oiler  v.  Oard,  23  Ind.  212,  218; 
Board,  etc.,  v.  Owens,  138  Ind.  183,  187;  Pomeroy,  Eq. 
Jurisp.  (2d  ed.),  §859. 

A  witness  was  introduced  by  appellee  who  testified  that 
he  was  a  civil  engineer,  and  was  employed  by  Mary  Mooney 
to  "lav  off  an  acre''  for  Schumback,  "it  to  be  the  third  acre 
west;"  that  the  east  acre  was  already  laid  out;  that  he 
laid  out  the  west  acre;  that  she  told  him  to  stake  off  the 
west  acre,  and  that  he  did  so,  and  furnished  her  a  descrip- 
tion, but  did  not  know  whether  the  description  was  fol- 
lowed in  the  deed  or  not,  although  it  was  made  for  that 
purpose.  Another  witness  testified  that  he  had  a  conver- 
sation with  Mary  Mooney  relative  to  the  purchase  by  him 
from  her  of  the  middle  acre ;  that  he  paid  her  $5  a  year 
rent  for  two  years  for  it;  that  she  told  him  she  had  sold 
the  third  (west)  acre  to  Schumback,  who  then  took  pos- 
session of  it.  That  he  did  so  take  possession  and  hold  it 
is  undisputed.  As  a  circumstance  tending  to  show  his  un- 
derstanding of  the  agreement,  the  effect  is  persuasive,  and. 
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in  the  absence  of  an  explanation,  it  is  difficult  to  believe 
that  he  did  not  suppose  that  it  had  conveyed  that  portion 
to  him.  On  the  other  hand,  it  is  not  probable  he  would 
have  been  allowed  to  continue  his  occupancy  for  so  long 
a  time  without  protest,  except  as  the  grantor  had  the  same 
understanding.  There  was  evidence  tending  to  show  that 
the  appellant  took  the  middle  acre  upon  the  supposition 
that  it  was  the  part  conveyed  to  Eoseberry.  Appellee  made 
improvements  on  the  west  acre.  We  are  not  able  to  say 
that  the  evidence  is  insufficient  to  sustain  the  finding  that 
the  mistake  asserted  was  in  fact  made. 

Appellee,  by  virtue  of  the  conveyance  above  referred  to, 
was  vested  with  an  apparent  title  to  the  middle  acre  of 
said  land.  He  seeks  to  obtain  in  this  action  title  to  the 
west  acre,  and  the  judgment  does  quiet  his  title  thereto. 
It  destroy^s  appellant's  title  thereto,  and  leaves  him  wifh 
nothing  to  take  its  place,  while  appellee  now  has  title  to 
both  the  west  and  middle  acres.  The  maxim  that  he  who 
seeks  equity  must  do  equity  is  applicable.  No  offer  was 
made  by  appellee  to  rectify  on  his  part  the  mistake  asserted, 
lie  neither  conveyed,  tendered  conveyance,  nor  offered  to 
convey  to  appellant.  He  should  have  tendered  a  deed, 
or  taken  such  other  action  as  would  devest  him  of  the  ap- 
pearance of  holding  that  to  which  he  admits  he  has  no 
right.  It  is  no  answer  to  say  that  appellant  may  bring 
an  action  to  obtain  reformation  of  his  deed.  Neither  is 
the  absence  of  the  representatives  of  the  Mooney  estate 
material.  Appellee  has  title  to,  and,  so  far  as  shown  by 
the  record,  proposes  to  hold  the  land  that,  upon  his  ovm 
theory,  belongs  to  appellant. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with 
instructions  to  sustain  motion  for  a  new  trial  and  for  fur- 
ther proceedings. 


Vol.  81-hW 
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Life  Assurance  Company  of  Amebica  v. 

Haughton  et  al. 

[No.  4,418.    Filed  June  19,  190S.    Opinion  modified  NoYember  18» 

1908.] 

JjxeuVLAXOK.^Life  Pclicy,^Proof  of  DeaJOi.'-OmpU^^  a  life 

polioj  insnres  against  the  death  of  insured  "from  any  cause,'*  a 
complaint  on  the  policy  by  the  beneficiaries  need  not  aver  proof 
of  the  oanse  of  death,  although  the  policy  contains  a  provision 
that  the  company  will  pay  the  amount  of  the  policy  to  the  bene- 
ficiaries  "immediately  npon  receipt  and  approval  of  the  proofis  of 
the  death  and  cause  of  death"  of  the  insured,    p.  627, 

Appkal. — Submission  of  IrUenvgalories  to  Jury, — Presumption. — ^Where 
on  appeal  the  record  is  silent  as  to  the  submission  of  certain 
interrogatories  which  the  record  shows  to  have  been  returned  by 
the  jury  with  answers,  and  to  have  been  treated  by  the  court 
and  counsel  as  properly  before  the  court  at  the  time  and  after 
they  were  returned,  it  will  be  presumed  that  they  were  properly 
submitted,    pp.  628,  629. 

Trial. — Defective  Answers  to  Interrogatories  by  Jury. — Where  proper  in- 
teiTOgatories  are  proi)ounded  to  a  jury,  and  they  return  a  general 
verdict,  it  is  the  duty  of  the  jury  to  answer  the  same  in  a  direct 
and  positive  manner.  Such  answers  as  "Don't  know,"  "So 
stated,"  or  "It  is  so  stated"  are  imperfect,  and  ui)on  proper  ob- 
jection and  motion  the  court  should  require  the  jury  to  retire  and 
return  proper  answers,    pp.  632-634. 

From  Knox  Circuit  Court ;  0.  H.  Cobby  Judge. 

Action  by  Pernilla  P.  Haughton  and  others  against 
the  Life  Assurance  Company  of  America.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.    Reversed. 

A.  C.  AyreSj  A.  Q,  Jones,  J.  E.  HoUett  and  W.  C.  John- 
soTiy  for  appellant. 

W.  A.  Cullopj  G,  W.  ShaWy  Alvin  McClure  and  J.  71 
QoodmaUj  for  appellees. 

Wiley,  J. — Appellees  sued  appellant  upon  an  insurance 
policy  issued  upon  the  life  of  one  Gleorge  A  Haughton, 
appellees  being  named  therein  as  beneficiaries.  The  com- 
plaint was  in  a  single  paragraph.  The  cause  was  put  at 
issue  by  answer  and  reply.     Trial  by  jury,  resulting  in 
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a  verdict  in  favor  of  appellees.  With  the  general  verdict 
the  jury  answered  and  returned  interrogatories.  After  the 
return  of  the  verdict  and  answers,  appellant  moved  the 
court  that  the  jury  be  required  to  retire  to  the  jury  room 
and  answer  certaiir  of  the  interrogatories  more  definitely, 
which  motion  was  overruled.  It  also  moved  for  judgment 
on  the  answers  to  interrogatories  notwithstanding  the  gen- 
eral verdict.  Appellant's  motion  for  a  new  trial  was  also 
overruled. 

.  The  assignment  of  errors  presents  for  review  the  over- 
ruling of  the  demurrer  to  the  complaint,  the  overruling  of 
the  demurrer  to  the  second  paragraph  of  reply,  and  the 
overruling  of  the  motions  for  judgment  on  the  interroga- 
tories and  for  a  new  trial. 

The  only  objection  urged  to  the  complaint  is  that  there 
is  no  specific  averment,  or  its  equivalent,  concerning  proof 
as  to  the  cause  of  death.  There  is  a  provision  in  the  policy 
that  the  appellant  would  pay  to  the  beneficiaries  "imme- 
diately upon  receipt  and  approval  of  proofs  of  the  death 
and  cause  of  death  of  Gteorge  A.  Haughton,''  the  insurance. 
The  policy  also  contained  this  provision :  "Proofs  of  death 
must  be  furnished  the  company  at  its  home  office  within 
one  year  after  the  death  of  the  assured,  and  must  comply 
fully  with  the  company's  form."  No  complaint  is  made 
as  to  the  form  of  the  proof  of  death.  In  the  latter  pro- 
vision to  which  we  have  referred,  it  is  not  made  a  con- 
dition precedent  to  the  right  to  recover  on  the  policy  that 
proof  of  the  cause  of  death  should  be  made.  The  policy 
nowhere  limits  the  liability  of  the  company  on  account  of 
death  from  any  specific  cause,  but,  by  its  terms,  agrees 
to  pay  the  amount  specified  upon  the  death  of  the  assured 
from  any  cause,  upon  proof  of  death.  Taking  the  policy 
as  a  whole,  and  construing  the  contract  of  insurance  most 
strongly  against  the  appellant,  as  we  must,  we  think  that 
the  first  provision  relating  to  proof  of  death  and  cause  of 
death,  is  so  qualified  by  the  latter  that  the  inference  is 
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fair  and  reasonable  that  the  parties  intended  as  a  condition 
of  payment  only  that  proof  of  death  should  be  made.  The 
complaint  avers  that  due  proof  of  death  was  made.  The 
objection  to  the  complaint  upon  this  point  is  not  well  taken, 
and  the  demurrer  was  correctly  overruled. 

If  it  be  conceded  that  the  second  paragraph  of  reply 
was  not  sufficient,  the  action  of  the  court  in  overruling  a 
demurrer  to  it  was  harmless,  for  the  jury  were  instructed 
that  appellees  did  not  introduce  any  evidence  in  support 
of  it,  and  that  therefore  it  should  not  be  considered.  Coun- 
sel for  appellant  admit  that  if  the  ruling  was  error  it  is 
not  available. 

While  not  in  the  order  in  which  counsel  have  discussed 
the  questions  presented  by  the  record,  we  will  next  consider 
the  refusal  of  the  court,  on  appellant^s  motion,  to  require 
the  jury  to  answer  more  specifically  certain  interrogatories 
which  they  returned  with  the  general  verdict.  Counsel 
for  appellees  contend  that  the  question  is  not  presented  by 
the  record,  because  there  is  no  formal  entry  that  the  inter- 
rogatories were  properly  submitted  by  the  court,  and  that 
the  jury  was  not  instructed  touching  their  duty  in  relation 
thereto.  The  statute  provides  that  in  all  cases,  except  suits 
in  equity,  upon  the  request  of  either  party,  the  court  shall 
instruct  the  jury  to  find  specially  upon  particular  ques- 
tions of  fact,  to  be  stated  to  them  in  writing  in  the  form 
of  interrogatories,  on  any  or  all  the  issues  in  the  cause. 
It  is  also  provided  that  the  interrogatories  shall  be  recorded 
with  the  verdict.  §5'55  Bums  1901.  The  legislature  hav- 
ing made  these  provisions^  courts  should  give  litigants  such 
benefit  and  relief  as  they  are  entitled  to  by  reason  thereof, 
whenever  the  question  is  properly  presented.  Even  where 
the  parties  have  not  requested  it,  the  court,  on  its  own  mo- 
tion, may  submit  interrogatories,  and  may  also  revise  those 
submitted.  Killian  v.  Eigenmann,  57  Ind.  480;  Lauter  v. 
Duckworth,  19  Ind.  App.  535 ;  Tlammond,  etc.,  R.  Co.  v. 
SpyzchalsJci,  17  Ind.  App.  7;  Senhenn  v.  City  of  Evans- 
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vtlle,  140  Ind.  675;  Louisville,  etc.,  R.  Co.  v.  Worley, 
107  Ind.  320. 

The  record  shows  the  following:  "And  now,  the  argu- 
ments of  counsel  being  made,  the  jury  having  received 
the  instructions  of  the  court,  *  *  *  they  retire  in 
charge  of  a  sworn  bailiff  to  consider  their  verdict''  Then 
follows  an  order-book  entry  in  these  words :  "Come  again 
the  parties,  come  also  the  jury,  and  return  in  open  court 
their  general  verdict  for  plaintiffs,  as  follows."  Then 
follows  the  general  verdict,  signed  by  the  foreman.  Im- 
mediately following  the  general  verdict  is  this  entry: 
"And  also  return  interrogatories  and  their  answers  thereto 
as  follows."  Following  this  are  thirty-one  interrogatories, 
all  of  which  are  answered  in  some  form,  and  each  answer 
is  signed  by  the  foreman  of  the  jury.  Before  the  jury 
were  discharged,  counsel  for  appellant  objected  to  the  an- 
swers to  the  interrogatories,  as  being  indefinite  and  insuffi- 
cient, and  interposed  a  motion  to  require  the  jury  to  an- 
swer them  definitely,  etc.,  and  this  motion  was  overruled. 
The  motion  and  ruling  thereon  are  brought  into  the  record 
by  bill  of  exceptions.  One  of  the  causes  for  a  new  trial 
was  the  action  of  the  court  in  overruling  this  motion.  If 
the  interrogatories  and  answers  thereto  are  properly  in  the 
record,  they  are  subject  to  review.  As  the  record  is  silent 
as  to  the  submission  of  the  interrogatories,  and  the  court 
and  counsel  treated  them  as  properly  before  the  court  and 
jury,  and  no  objection  of  appellees  appears  in  the  record, 
and  as  interrogatories  can  only  go  to  the  jury  by  the  con- 
sent and  knowledge  of  the  court,  we  must  presume  that 
ihey  were  properly  submitted,  and  that  the  court  discharged 
its  duty  in  that  regard.  It  appears  from  the  record  that 
the  jury  returned  into  open  court,  with  their  general  ver- 
dict, their  answers  to  a  series  of  interrogatories,  and  that 
such  interrogatories  are  set  out  in  the  record  immediately 
following  the  general  verdict,  in  harmony  with  the  provi- 
sions of  the  statute.     Under  such  facts  it  can  not  be  pre- 
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sumed.  in  the  absence  of  anv  further  showinir,  that  the 
court  thus  received  from  the  jury,  and  made  part  of  the 
record  of  the  cause,  answers  to  interrogatories  which  had 
not  been  submitted  properly  to  the  jury,  with  correct  in- 
structions concerning  them.  Byers  v.  Davis,  3  Ind-  App. 
387;  Shoner  v.  Pennsylvania  Co,,  130  Ind.  170;  Penn- 
sylvania Co.  V.  'Meyers,  136  Ind.  242;  Frank  v.  Grimes, 
105  Tnd.  346.  Our  conclusion  is  that  the  interrogatories 
and  answers  are  properly  in  the  record,  and  that  the  re- 
fusal of  the  court  to  require  the  jury  to  make  their  answers 
more  definite  and  specific  is  reviewable. 

Appellant  rested  its  defense  upon  the  ground  of  breach 
of  warranty  as  to  specific  facts  stated  in  the  application 
for  insurance.  It  is  urged  that  when  he  made  application 
for  the  insurance  he  was  then  afflicted  with  a  malignant 
and  fatal  disease,  and  that  it  soon  thereafter  caused  his 
death;  also  that  he  purposely  and  fraudulently  concealed 
such  fact  from  appellant.  His  application  for  the  insur- 
ance was  in  writing,  in  which  he  gave  specific  answers  to 
many  direct  and  pointed  questions,  and  his  answers  thereto 
were  warranted  to  be  true.  The  following  are  some  of 
the  questions  and  answers:  "Have  you  any  disease  or 
disorder  ?  If  so,  what  ?  A.  Xone."  "For  what  have  vou 
sought  medical  advice  in  the  past  seven  years  ?  A.  Xone/' 
"Have  you  ever  had  an\^of  the  following?  ^Vnswer  con- 
cerning each,  give  particulars  under  head  of  remark^/' 
Then  follows  a  long  list  of  diseases,  etc.,  and  among  them 
there  are :  "Swelling  of  glands ;"  "tumors  of  any  kind  f ' 
"ulcers  or  open  sores."  "Have  you  had  any  illness,  injury, 
disease,  or  disorder  other  than  as  stated  herein  ?"  To  each 
of  these  last  inquiries  he  answered,  "Xo."  By  his  appli- 
cation and  answers  to  all  questions  propounded  he  repre- 
sented himself  as  sound  in  bodv,  and  free  from  anv  dis- 
ease  or  disorder. 

It  is  averred  in  the  answer  that  soon  before  he  made 
application  for  insurance,  he  had  consulted  two  physicians 
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about  a  swollen  and  diseased  testicle,  and  that  at  the  time 
he  made  his  written  application  he  had  arranged  to  have 
a  surgical  operation  performed  to  remove  the  diseased 
member;  that  he  had  been  advised  by  his  physician  that 
such  operation  was  necessary  to  save  his  life,  and  that 
possibly  that  would  not  do  it ;  that  such  operation  was  soon 
thereafter  performed;  that  his  disease  was  of  a  cancerous 
character,  and  that  it  caused  his  death.  By  the  interroga- 
tories propounded  to  the  jury  it  was  sought  to  establish  by 
the  answers  thereto  specific  and  affirmative  facts  touching 
the  matters  set  up  in  the  answer,  and  upon  which  the  de- 
fense was  based.  Some  of  those  facts  were  whether  or  not 
the  insured,  at  the  time  he  made  application  for  insurance, 
was  afflicted  with  a  malignant  tumor  of  a  cancerous  char- 
acter; if  he  had  not  consulted  physicians  about  it;  if  he 
had  not  taken  treatment  for  it ;  if  he  had  not  then  arranged 
with  two  physicians  to  have  a  surgical  operation  performed 
to  remove  it;  if  he  had  not  been  advised  by  his  physi- 
cians that  such  disease  and  disorder  were  dangerous  to  his 
life,  and  that  even  that  might  not  prevent  death.  There 
were  some  thirty  or  more  interrogatories,  and  each  of  them 
was  susceptible  of  being  answered  definitely,  and  yet  the 
jury  did  not  make  a  specific  answer.  All  the  answers  may 
be  grouped  in  the  following  phrases:  "So  stated;"  "It 
was  so  stated;"  "Don't  know;"  and  "Evidence  not  suffi- 
cient." The  rule  is  that  where  interrogatories  are  pro- 
pounded to  a  jury,  and  they  return  a  general  verdict,  it 
is  the  duty  of  the  jury  to  answer  such  interrogatories  in 
a  direct  and  positive  manner,  if  evidence  has  been  intro- 
duced as  to  any  given  fact  to  which  an  interrogatory  has 
been  addressed,  unless  the  jury  disagree  as  to  how  such 
fact  should  be  answered,  and  such  disagreement  should  be 
reported  to  the  court.  Wliere  evidence  has  been  given, 
pertinent  to  any  fact  to  which  an  interrogatory  has  been 
addressed,  and  the  jury  answer  "Don't  know,"  or  "We 
don't  know,"  the  special  findings  are  imperfect  and  insuf- 
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ficient,  and  it  is  the  duty  of  the  trial  court,  upon  objection 
and  proper  motion,  to  require  the  jury,  under  instructions, 
to  retire  and  answer  such  interrogatory  or  interrogatories, 
if  they  can  agree  upon  an  answer  or  answers.  A  case 
directly  in  point  is  that  of  Cleveland,  etc.,  B.  Co.  v.  An- 
bury, 120  Ind.  289,  at  pages  291  and  292.  See,  also,  the 
following :  Buntin  v.  Base,  16  Ind.  209 ;  Basser  v.  Barnes, 
16  Ind.  502;  Duesterberg  v.  State,  ex  reL,  116  Ind.  144; 
Sage  v.  Brown,  34  Ind.  464;  Peters  v.  Ijone,  55  Ind.  391 ; 
Maxwell  v.  Boyne,  36  Ind.  120;  Beeves  v.  Plough,  41  Ind. 
204 ;  Hopkins  v.  Stanley,  43  Ind.  553 ;  Summers  v.  Great- 
house,  87  Ind.  205.  The  same  rule  applies  where  the  an- 
swer by  the  jury  is  "Evidence  not  sufficient"  See  Max- 
well V.  Boyne,  supra. 

This  leaves  for  consideration  the  stereotyped  answers  of 
the  jury,  "So  stated,"  or  "It  is  so  stated,"  made  to  many 
of  the  interrogatories.  The  policy  was  executed  on' the 
10th  day  of  December,  1898,  upon  the  written  applica- 
tion of  the  insured.  In  his  application  he  made  the  fol- 
lowing warranty:  "I  warrant  on  behaU  of  myseH  and 
any  person  who  have  or  claim  to  have  any  interest  in  any 
policy  issued  under  this  application,  each  of  the  above  an- 
swers to  be  full,  complete,  and  true.  I  agree  on  behalf  of 
myself  and  any  person  who  shall  have  or  claim  any  interest 
in  any  policy  issued  under  this  application,  as  follows: 
(1)  That  the  foregoing  application,  together  with  any  as- 
surance made  to  the  medical  examiner,  in  continuation  of 
and  forming  a  part  of  the  application,  shall  be  a  consid- 
eration for  and  basis  of  the  contract  of  the  Life  Assui^ 
ance  Company  of  America,  under  any  policy  issued  under 
this  application."  In  his  application  he  was  asked  and 
answered  the  following  questions :  "Have  you  any  disease 
or  disorder  ?  If  so,  what  ?  A.  None."  "Have  you  ever 
had  any  illness,  injury,  disease,  or  disorder  other  than  as 
stated  herein?  A.  Xo."  "For  what  have  you  sought 
medical  advice  during  the  past  seven  years  ?    A.    None." 
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He  also  stated  in  his  medical  examination  that  he  had  never 
had  "swelling  of  the  glands/'  or  "tumors  of  any  kind.**  All 
of  these  answers  he  warranted  to  be  trae.    To  manv  of  the 

m 

interrogatories  addressed  to  the  jury  which  were  pertinent 
to  the  facts  which  he  stated  to  he  true  in  his  application,  the 
jnry  answered,  "So  stated/'  or  "It  is  so  stated.*'  If  we 
could  construe  these  answers  so  as  to  hold  that  the  jnry, 
by  them,  intended  to  answer  the  interrogatories  in  the  af- 
firmative, then  the  answers  would  have  been  responsive  and 
sufficient,  but  we  can  not  so  consirue  them. 

Evidently  what  the  jury  meant  was  that  evidence  had 
been  introduced  pertinent  to  and  concerning  the  several 
intem^tories,  but  their  answers  thereto  were  not  state- 
ments of  substantive  facts.  If  the  jury  had  returned  a 
general  verdict  in  the  following  form:  *^e,  the  jury, 
find  that  there  was  some  evidence  in  siipport  of  plaintiff's 
cause  of  action" — it  would  have  been  an  imperfect  and 
incomplete  verdict,  for  it  would  not  have  been  conclusive 
of  any  fact.  The  verdict  must  be  certain,  positive,  and 
free  from  all  ambiCTitv.  It  must  convev  on  its  face  a 
definite  and  precise  meaning,  and  must  show  just  what 
the  jury  intended.  An  obscurity  which  renders  it  doubtful 
will  be  fatal  to  it.  1  Graham  &  Waterson,  New  Trials, 
159.    See,  also,  Hophins  v.  Stanley,  supra. 

To  state  the  proposition  differently,  and  possibly  more 
tersely,  by  the  answers  to  the  interrogatories  we  are  now 
considering,  the  jury  meant  to  say  that  they  were  of  the 
opinion  that  certain  facts  existed.  In  the  case  of  Diehl 
V.  Evans,  1  Serg.  &  Raw.  367,  the  court,  by  Tilghman, 
C.  J.,  in  commenting  upon  a  verdict  where  the  jury  said 
they  were  "of  opinion"  that  a  certain  matter  had  trans- 
pired, said :  "An  opinion  is  not  a  l^al  .verdict ;  the  find- 
ing must  be  positive."  The  Supreme  Court,  in  Hopkins 
V.  Stanley,  supra,  quoted  with  approval  the  following:  "It 
has  long  been  well  settled,  that  the  courts  will  give  validity 
to  verdicts  when  they  perceive  the  substance  of  the  issue 
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to  be  contained  in  the  verdict,  however  rude  or  informal 
the  finding  of  the  jury  may  have  been  expressed.  In  the 
language  of  Ch.  J.  Ilobart,  *the  court  will  work  the  verdict 
into  form,  and  make  it  serve/  For  verdicts  are  to  have 
a  reasonable  intendment,  and  to  receive  a  reasonable  con- 
struction, and  are  not  to  be  avoided  unless  from  necessity, 
originating  in  doubt  of  their  import,  or  immateriality  of 
the  issue  found,  or  their  manifest  tendency  to  work  in- 
justice." 

Facts  specially  found  by  way  of  answers  to  interroga- 
tories, which  are  pertinent  to  the  issues,  are  as  much  a 
part  of  the  verdict  as  the  general  verdict  itself.  By  express 
command  of  the  statute,  thev  are  recorded  with  the  ver- 
diet,  and  become  a  part  of  the  record.  In  many  cases  the 
facts  thus  specially  found  are  of  controlling  influence,  and 
when  in  irreconcilable  conflict  with  the  general  verdict  the 
latter  must  fall,  and  the  judgment  be  pronounced  upon 
the  former. 

In  this  case,  most,  if  not  all,  of  the  interrogatories,  under 
the  evidence,  which  as  to  many  of  the  questions  was  with- 
out conflict,  were  susceptible  of  being  positively  and  defi- 
nitely answered  by  "yes"  or  "no."  If  they  had  been  an- 
swered in  the  aflirmative,  as  warranted  by  the  evidence, 
such  answers  would  have  disclosed  the  existence  of  the 
vital  facts  upon  which  appellant  relied  for  its  defense. 
Such  facts,  if  found  by  the  jury,  would  have  overthrown 
the  general  verdict.  We  are  not  saying  that  it  was  the 
duty  of  the  jury  so  to  have  found,  but  there  was  ample 
evidence  upon  which  they  could  have  done  so,  and  no  evi- 
dence of  the  contrary.  They  might  have  wholly  disbe- 
lieved and  discredited  the  evidence,  as  was  their  province, 
but,  in  any  event,  they  should  have  answered  the  interrog- 
atories so  as  to  have  established  affirmative  or  negative  facts. 

There  seems  to  have  been  a  disinclination  to  answer  the 
interrogatories,  and  we  have  never  seen  a  more  flagrant 
disregard  on  the  part  of  jurors  in  avoiding  the  perform- 
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ance  of  a  sworn  duty.  As  was  said  in  the  case  of  Cleve- 
landj  etc.,  R,  Co.  v.  Asbury,  120  Ind.  289,  "The  evidence 
was  not  complicated,  and  there  was  very  little  conflict,  if 
any,  as  to  many  of  the  facts  inquired  for  in  the  interrog- 
atories,''  and  the  appellant  was  entitled  to  have  them  an- 
swered. That  issue  was  directly  involved  by  the  interrog- 
atories propounded  to  the  jury.  They  were  direct  and  per- 
tinent to  that  issue,  and  the  jury  were  as  much  bound  to  an- 
swer them  as  they  were  to  return  a  general  verdict ;  and  it 
was  the  duty  of  the  court,  upon  appellant's  motion,  to  require 
them  to  give  a  plain  and  direct  answer  to  each  interrogatory, 
unless,  upon  due  consideration,  they  could  not  agree.  Peters 
V.  Lane,  55  Ind.  391,  and  authorities  there  cited. 

This  conclusion  necessarily  leads  to  a  reversal,  and,  as 
a  new  trial  must  follow,  other  questions  presented  may 
not  arise  again,  and  need  not  here  be  decided. 

Judgment  reversed,  and  the  court  below  is  directed  to 
sustain  appellant's  motion  for  a  new  trial,  and  for  further 
proceedings  in  harmony  with  this  opinion. 


Burke  et  al.  v.  Barrett  et  al. 

[No.  4,869.    Filed  May  26, 1903.    Rehearing  denied  October  9, 1908. 
Appeal  to  Supreme  Court  dismissed  November  18,  1908.  ] 

Wills. — ReTnainden, — VesHng  of  Titles. — Life  Estates. — Construction, — 
A  testator  by  the  terms  of  his  will  gave  all  of  his  real  estate  to 
his  wife  during  her  life,  subject  to  the  support  of  his  minor 
children  named,  two  sous  and  two  daughters,  made  the  wife  ex- 
ecutrix, and  guardian  of  the  children,  and  provided  that  "after 
the  death  of  my  wife,  I  devise  and  bequeath  my  real  estate  to  my 
said  children  in  the  following  manner:  (1)  I  give  and  devise  to 
each  of  my  said  daughters  one-eighth  part  of  my  real  estate. 
(2)  To  each  of  my  said  sons  I  give  and  bequeath  three-eighths  of  my 
real  estate.  The  above  bequests  are  subject  to  the  life  estate  of 
my  wife  in  the  said  real  estate.  •  •  •  If  any  of  my  said 
children  should  die  before  they  would  be  entitled  to  shares 
given  them  under  this  will  then  the  survivors  shall  share  equally 
tlie  share  of  the  one  who  is  dead,  unless  the  one  who  dies  leaves 
lawful  children  surviving  him  or  her.'*  Held,  that  each  of  the 
children  took  a  vested  remainder  at  the  death  of  the  testator,  the 
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daughters  each  taking  one-eighth,  and  the  sons  each  three-eighths 
thereof,  subject  to  the  life  estate  of  the  widow;  that  the  phrase 
"after  the  death  of  my  wife"  relates  to  the  beginning  of  the  en- 
joyment of  the  remainder,  and  not  to  the  Testing  of  the  estate, 
and  that  the  provision  in  reference  to  the. death  of  the  children 
has  reference  to  the  death  of  a  child  dnring  the  lifetime  of 
testator. 

From  Vigo  Circuit  Court ;  J.  E.  Piety ^  Judge. 

Action  by  Richard  J  Barrett  and  others  against  Mary 
Burke  and  others.  From  a  judgment  in  favor  of  plain- 
tiffs, defendants  appeal.    Reversed. 

H.  S.  Wallacej  G.  M.  Crane^  D.  V.  Miller  and  A.  L, 
Miller^  for  appellants. 
IT*  J.  Baker  and  £.  D.  Leveque^  for  appellees. 

RoBY,  J. — Appellee  Barrett  brought  suit  for  partition, 
alleging  that  he  was  the  owner  of  five-eighths,  and  appel- 
lant Mary  Biirke  was  the  owner  of  the  remaining  three- 
eighths,  of  the  real  estate  in  controversy.  Appellant  Burke 
answered  by  general  denial,  and  filed  two  paragraphs  of 
cross-complaint,  in  the  second  paragraph  of  which  she  al- 
leged title  specifically  and  asked  that  she  be  declared  the 
owner  of  the  thirty-three  sixty-fourths,  and  the  appellee 
Barrett  the  owner  of  thirty-one  sixty-fourths,  of  the  real 
estate;  that  her  title  be  quieted;  and  that  partition  be 
decreed.  Demtirrers  to  the  cross-oomplaints  were  sus- 
tained. Various  pleadings  were  filed  and  rulings  made 
thereon,  which  need  not  be  noticed.  Trial  by  court.  Find- 
ing and  judgment  for  appellee  Barrett  that  the  parties  were 
the  owners  of  the  real  estate  as  alleged  in  the  complaint, 
and  partition  was  ordered  and  made.  Motions  to  modify 
the  judgment  and  for  a  new  trial  overruled. 

Error  is  assigned  on  the  various  rulings,  but  counsel 
agree  that  the  only  question  involved  is  the  construction  of 
the  will  of  John  Barrett,  deceased,  and  this  is  the  only 
question  argued  in  the  respective  briefs. 

So  far  as  material  here,  appellant  Burke's  second  para- 
graph of  cross-complaint  in  substance  alleged  that  John 
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Barrett,  faier  of  apt«ellee  Barrett  and  gnndfather  of 
appellant  Burte,  died  in  IS 74,  seiz)ed  of  the  real  estate 
in  controversy,  leaving  a  will  \rhich  was  duly  pK^bated 
and  is  now  in  full  force  and  effect,  the  material  provisions 
Aerectf  being  as  follows,  to  wit :  **Second.  I  give  and  be- 
queath to  my  wife  Ellen  Barrett,  all  my  real  estate  during 
her  life,  subject  to  the  support  of  my  minor  children,  Jenx 
Barrett,  Bichard  Barrett,  Honora  Barrett,  and  Ellen  Bar- 
rett I  do  herehy  make  the  support  and  education  of  these 
my  said  children  a  chaige  upon  my  real  estate  until  they 
shall  become  of  age  or  shall  have  married.  Third,  After 
the  death  of  my  wife,  I  devise  and  bequeath  my  real  estate 
to  my  said  children  in  the  following  manner:  (1)  I  give 
and  devise  to  each  of  my  said  daughters  one^ighth  part  of 
my  real  estate.  (2)  To  each  of  my  said  sons  I  give  and 
bequeath  three^ighths  of  my  real  estate.  The  above  be- 
quests are  suhject  to  the  life  estate  of  my  wife  in  the 
said  real  estate.  Fourth.  I  do  hereby  nominate  and  ap- 
point my  beloved  and  faithful  wife,  Ellen  Barrett,  the 
sole  executrix  of  this  mv  last  will  and  testament,  and  the 
guardian  of  my  children,  who  may  be  minors  at  the  time 
of  my  death.  Fifth.  If  any  of  my  said  children  should 
die  before  they  would  be  entitled  to  shares  given  them 
under  this  will,  then  the  survivors  shall  share  eqtially  the 
share  of  the  one  who  is  dead,  imless  the  one  who  dies  leaves 
lawful  children  surviving  him  or  her.** 

John  Barrett  left  surviving  him  his  wife,  Ellen  Barrett, 
who  lived  until  October,  1899 ;  Jerry  Barrett,  who  died  in 
August,  1876,  leaving  no  child  or  children,  but  leaving 
his  mother  Ellen  Barrett,  and  Richard,  Honora,  and  Ellen 
Barrett,  his  brother  and  sisters,  as  his  only  heirs ;  Honora 
Barrett,  who  married  J.  P.  Burke,  and  died  in  1889,  leav- 
ing her  husband  and  appellant  Mary  Burke,  her  only  child, 
as  her  only  heirs  at  law,  and  J.  P.  Burke  died  in  1895, 
leaving  Mary  Burke  as  his  only  heir  at  law;  and  Ellen 
Barrett,  his  daughter,  who  died  in  1890,  leaving  no  child  or 
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children,  and  leaving  her  mother,  Ellen  Barrett,  appellee 
Barrett,  and  appellant  Burke  as  her  only  heirs.  Ellen 
Barrett,  widow,  by  her  will  devised  all  her  property  to 
appellant  Mary  Burke,  and  said  will  was  duly  probated  and 
is  now  in  full  force  and  effect. 

Appellees  contend  that,  by  the  terms  of  the  will  of  John 
Barrett,  the  manifest  intention  of  the  testator  was  to  give 
the  widow  a  life  estate,  and  to  give  to  his  children  living 
at  the  death  of  his  widow,  and  to  the  descendants  of  such 
as  were  then  dead,  a  vested  remainder,  which  was  alterable, 
conditional,  and  limited,  and  that  the  time  fixed  by  the 
testator  himself  for  its  ripening  into  a  certain  and  absolute 
fee  simple  was  at  the  widow's  death ;  the  contention  of  the 
appellant  being  that  John  Barrett's  children  each  took  a 
remainder  which  vested  absolutely  upon  the  testator's 
death* 

Construing  this  will  as  a  whole,  we  are  of  opinion  that  at 
the  death  of  the  testator  the  interest  in  the  real  estate  taken 
by  each  of  the  testator's  children,  and  to  which  they  were 
then  entitled,  was  a  vested  remainder,  subject  only  to  the 
life  estate  of  the  widow,  the  daughters  each  taking  one- 
eighth  and  the  sons  each  taking  three-eighths  thereof. 

The  law  favors  the  vesting  of  estates,  and  the  presump- 
tion is  that  the  testator  intended  that  the  estate  given  should 
vest  at  his  decease,  unless  an  intention  to  postpone  the 
operation  of  the  devise  is  clearly  expressed.  Rumsey  v. 
Durham,  5  Ind.  71,  74;  Aspy  v.  Lewis,  152  Ind.  493,  and 
cases  cited. 

The  intent  to  postpone  the  operation  of  the  devise  must 
be  clear  and  manifest,  and  must  not  arise  by  mere  infer- 
ence or  construction.    Moores  v.  Hare,  144  Ind.  573,  575. 

In  the  case  last  cited  the  court  said :  "It  is  settled  law 
that  words  of  survivorship  in  a  will,  unless  there  is  a 
manifest  intent  to  the  contrary,  always  relate  to  the  death 
of  the  testator,  and  that  in  the  absence  of  contrary  intent 
a  will  always  speaks  as  from  the  testator's  death.    *    *    * 
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The  kw  n«-»t  only  favors  the  vesting  of  remainders,  hut  it 
ako  presumes  that  words  postponing  the  estate  relate  to  the 
beginning  of  the  enjovment  of  the  remainder  and  not  to  the 
vesting  of  s^ch  estate.  In  the  absence  of  a  clear  manifesta- 
tion of  the  intention  of  the  testator  to  the  contrary,  an 
estate  will  be  held  to  vest  at  the  earliest  possible  period. 
The  intent  to  pis^pone  must  be  clear  and  manifest  and 
mnst  not  arise  bv  mere  inference  or  construction.'' 

The  rules  above  quoted  were  restated,  affirmed,  and  ap- 
plied in  Aspy  v.  Lewis,  supra.  In  view  of  these  rules, 
there  being  no  manifest  intent  to  the  contrary,  it  mnst  be 
presumed  that  the  clause  "after  the  death  of  my  wife/* 
used  in  the  third  item  of  the  will,  relates  to  the  beginning 
of  the  enjoyment  of  the  remainder  and  not  to  the  vesting 
of  that  estate,  and  when  the  clause  is  so  construed  it  is  con- 
sistent and  reconcilable  with  the  last  sentence  of  the  third 
item,  providing  that  the  bequests  given  to  the  children 
shall  be  subject  to  the  life  estate  of  the  wife. 

The  fifth  item  of  the  will,  providing  that  if  any  of  the 
"children  should  die  before  thev  would  be  entitled  to  the 
shares  given  them  under  his  will,''  etc.,  has  reference  to 
the  death  of  a  child  during  the  lifetime  of  the  testator,  for 
the  reason,  if  for  no  other,  that,  as  is  shown  above,  the 
''share  given'*  to  each  child  was  a  vested  remainder  which 
became  operative  at  the  death  of  the  testator,  and  at  that 
time  each  child  was  entitled  to  the  share  given  him.  It 
follows,  therefore,  that  the  court  erred  in  sustaining  ap- 
pellees' demurrer  to  the  second  paragraph  of  cross-com- 
plaint. 

Judgment  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  second  paragraph  of  cross-complaint,  and  for 
further  proceeding  in  accordance  with  this  opinion. 
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BuKNs  V.  Trustees  of  Huntertowx  Cemetery 
Church  et  al.,  and  Holmes  et  al.  v.  Trustees 

OF   HUNTERTOWN   CeMETERY  ChURCH   ET  AL. 
(No.  4,421.    Filed  November  19.  1908:] 

Apfbai*  and  Error. — Joint  Assignment  of  Error. — Separtsie  Exceptknt, — 
Parties  who  jointly  assign  error  can  not  invoke  the  judgment  of 
the  Appellate  Conrt  npon  a  ruling  on  a  motion  made  by  one  of 
them  separately,  to  which  action  of  the  court  he  alone  excepted. 
p.  641. 

Same. —  Termrtime  Appeal  Not  Perfected. — An  appeal  prayed  and 
granted  in  term,  but  not  perfected,  will  be  treated  as  a  vacation 
appeal,    p.  642, 

Same. —  Term-time  Appeal, — Perfected  in  Vacation. — Parties, — Section 
647a  Bums  1901,  concerning  appeals  by  part  of  coparties,  relates 
by  its  terms  to  term-time  api>eals  alone,  and  has  no  applicati<Hi 
to  an  api^eal  asked  and  granted  in  term  but  not  perfected,   p.  e4S. 


From  the  Superior  Court  of  Allen  County ;  J".  H.  Aiken, 
Judge. 

Actions  by  Arthur  Bums  and  others  against  the 
Trustees  of  Huntertown  Cemetery  Church  and  others, 
consolidated.  From  judgments  in  favor  of  defendants, 
plaintiffs  appeal.    Appeal  dismissed. 

T.  E.  Ellison  and  H,  (r.  KetgaUj  for  appellants. 
Wl  C  Geake  and  W.  N.  Bdllou,  for  appellees. 

Black,  J. — Six  causes  were  pending  in  the  court  below 
to  foreclose  mechanics'  liens  against  certain  real  estate  of 
the  Huntertown  Cemetery  Church,  each  brought  by  a  single 
plaintiff.  After  the  filing  of  the  complaints  the  causes 
were  consolidated,  and,  the  issues  in  the  consolidated  case 
having  been  made  up  and  tried,  the  court  rendered  per- 
sonal judgments  in  favor  of  Arthur  Bums,  John  Masson, 
Frank  L.  Holmes,  and  Leonard  Brockerman,  in  a  certain 
sum  for  each  separately,  against  W.  Chester  Scarlet,  a 
subcontractor,  and  rendered  judgment  in  favor  of  Xathan- 
iel  Glazier,  Hezekiah  Hillegass,  and  Solomon  Simons,  trus- 
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tees  of  Huntertown  Cemetery  Church,  and  Mathias  Fitch, 
Ellis  Diinton,  James  Ballou,  and  Nathan  Glazier,  build- 
ing committee  of  the  church,  and  Edward  Wickliff  and 
Andrew  Craig,  principal  contractors,  against  Frank  L. 
Holmes,  Leonard  Brockerman,  John  Masson,  W.  Chester 
Scarlet,  and  Arthur  Burns,  jointly,  for  costs. 

There  have  been  filed  in  this  court  two  assignments  of 
error.  In  one,  Frank  S.  Holmes,  Leonard  Brockerman, 
Charles  Ransbottom,  John  Masson,  W.  Chester  Scarlet, 
and  Arthur  Burns  are  named  as  the  appellants,  and  the 
church  and  its  trustees  and  its  building  committee  and 
the  principal  contractors,  by  their  several  names  and  des- 
ignations as  set  forth  in  the  judgment,  with  some  others 
not  named  in  the  judgment,  are  named  as  the  appellees. 
The  six  persons  thus  named  as  appellants  in  this  assign- 
ment jointly  assign  that  the  court  erred  in  overruling  the 
motion  of  the  appellant  Bums  for  a  new  trial  The  parties 
thus  made  appellants,  and  who  thus  jointly  assign  error, 
can  not  invoke  the  judgment  of  this  court  upon  a  ruling 
on  a  motion  made  by  one  of  them  separately,  to  which 
action  of  the  court  he  alone  excepted. 

In  the  other  assignment  of  error,  Arthur  Burns  is  named 
as  sole  appellant,  and  the  church  and  the  persons  who  were 
its  trustees,  the  principal  contractors,  the  trustees  of  the 
church  as  such,  the  members  of  its  building  committee  as 
such,  and  Holmes,  Brockerman,  Ransbottom,  Masson,  and 
Scarlet  are  named  as  appellees,  and  Bums  alone  has  as- 
signed as  error  the  overruling  of  his  motion  for  a  new 
trial.  No  appearance  has  been  made  here  for  any  of  the 
parties  so  named  as  appellees  except  by  counsel  represent- 
ing the  church,  and  no  appearance  has  been  made  for  any 
party  except  Burns  as  appellant.  There  was  no  error  in 
overruling  this  separate  motion  of  Bums  for  which  he 
could  complain  in  this  court  against  the  other  plaintiffs, 
against  whom  and  himself  jointly  the  court  rendered  judg- 
VoL.  81—41 
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ment  for  costs  in  favor  of  the  other  appellees.  An  appeal 
was  prayed  by  Bums  separately,  and  was  granted  in  term, 
but  it  was  not  perfected,  and  the  case  is  to  be  treated  as 
a  vacation  appeal 

The  act  of  1895  (Acts  1895,  p.  179,  §647a  Bums  1901), 
concerning  appeal  by  part  of  coparties,  relates  by  its  terms 
to  temi-time  appeals  alone,  and  has,  therefore,  no  appli- 
cation in  the  case  now  before  us.  In  case  of  an  appeal 
by  a  part  of  several  coparties  in  vacation  there  must  be 
compliance  with  the  provisions  of  §647  Bums  1901 ;  and 
all  the  other  coparties  should  be  named  as  appellants,  and 
notice  to  them  as  such  of  the  appeal  should  be  given,  and 
they  should  not  be  named  as  appellees  and  notified  as  such. 
Gregory  v.  Smith,  139  Ind.  48 ;  Wood  v.  Clites,  140  Ind- 
472 ;  Ledbetter  v.  Wincheh  142  Ind.  109 ;  Lee  v.  Mozingo, 
143  Ind,  667 ;  Shuman  v.  Collis,  144  Ind.  333 ;  Perry  v. 
Bothiuj  15  Ind.  App.  83;  Walsh  v.  Brockway,  13  Ind. 
App.  70. 

If,  for  the  purpose  of  ascertaining  the  character  of  the 
proposed  appeal  of  Bums,  we  may  properly  look  to  his 
motion  for  a  new  trial,  the  overruling  of  which  is  assigned 
as  error,  we  do  not  find  it  to  have  been  intended  to  relate 
merely  to  the  finding  in  favor  of  Bums  against  Scarlet 
It  purports  to  be  made  by  Arthur  Bums  alone  in  a  case 
of  Frank  Holmes  v.  Trustees  of  Huntertown  Cemetery 
Church,  the  consolidated  proceedings,  no  doubt,  being  in- 
tended; and  the  chief  purpose  of  the  appellant  Bums  ap- 
pears to  have  been  to  subject  the  property  of  the  church 
to  his  mechanic's  lien.  The  court  found  against  all  the 
plaintiffs  on  this  branch  of  their  several  demands,  and  ren- 
dered judgment  against  them  jointly  for  costs.  The  other 
plaintiffs  were  interested  in  the  appeal,  and  should  have 
been  named  and  notified  as  appellants,  and  not  as  appellees. 

The  appeal  as  to  both  assignments  of  error  is  dismissed 
at  the  costs  of  the  appellant  Arthur  Bums. 
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Stoy  V.  Bledsoe  et  al. 

[No.  4,61ft.    FUed  November  19, 190S.1 

AmAU — Sufficiency  of  Antwer. — ^The  sufficiency  of  an  answer  can  not 
be  iBued  for  the  fint  time  by  an  aasi^inmeiit  of  error  in  an  appel« 
lale  tribonaL    p.  644. 

Same. — Joint  AmignmenU  of  Error. — Antvert. — ^A  joint  awrigmawit  of 
error  diallenging  the  sufficiency  of  two  pamgraphs  of  answer  Is 
not  arailable  if  either  paragraph  is  good.   p.  €43. 

Chattel  Mortoages. — Failure  of  Onrnderatitm. — Foredoturt  by  J«- 
tignte, — A  mortgage  on  a  span  of  mnles  was  executed  to  secme 
two  notes  for  the  imrchase  money  thereof.  Before  the  notes  be- 
came doe  the  mnles  were  taken  from  the  porchaser  under  a  prior 
mortgage  the  existence  of  which  the  purchaser  had  no  knowledge 
at  the  time  be  executed  his  notes  and  mortgage.  Held,  that  the 
consideration  for  the  last  notes  and  mortgage  had  wholly  failed 
and  that  a  holder  thereof  who  took  an  assignment  with  knowledge 
of  the  facts  could  not  recorer  thereon,   pp.  645-647. 

Same. — Auignee  Taka  Notice  of  Ternig, — ^Where,  by  the  tenns  of  a 
mortgage  executed  to  secure  the  payment  of  two  notes,  both  notes 
become' due  and  collectible  npon  default  in  the  payment  of  one  of 
them,  an  assignee  who  takes  the  assignment  after  such  default  is 
diargeable  with  knowledge  that  both  notes  were  past  dne  at  the 
time.    pp.  647,  648. 


From  Martin  Circtiit  Coart ;  J71  Q.  Haugkton^  Jodge. 

Bait  by  William  L.  Stoy  against  Anthony  Bledsoe 
and  another.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Jl  B.  Marshall  and  A.  L.  Carrico^  for  appellant. 
Hiram  McCormick  and  F.  E.  Gilkison,  for  appellees. 

Wiley,  J. — Xovember  28,  1900,  appellee  Anthony  Bled- 
soe executed  to  one  Hughs  two  notes  for  $100,  each  pay* 
able  at  a  bank  within  this  State,  one  of  which  notes  was 
due  August  28,  1901,  and  the  other  one  year  from  date. 
To  secure  their  payment  Bledsoe  executed  a  mortgage  on 
certain  real  estate,  in  which  his  wife,  his  co-appellee,  joined. 
The  mortgage  was  duly  recorded.  December  6,  1900, 
Hu^is  assigned  the  notes  and  mortgage  to  Houghton  and 
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Moser,  who,  on  September  2,  1901,  assigned  the  same  to 
said  Hughs,  who  on  September  11,  following,  assigned  said 
notes  and  mortgage  to  appellant  without  recourse.  The 
several  assignments  of  mortgage  were  duly  acknowledged 
and  recorded.  Appellee  Anthony  Bledsoe  at  the  same  time 
executed  a  chattel  mortgage  to  said  Hughs  upon  a  span 
of  mules,  wagon,  etc.,  which  he  had  purchased  of  Hughs, 
to  secure  the  payment  of  the  notes  sued  on,  and  this  mort- 
gage was  also  assigned  to  Houghton  and  Moser.  Appel- 
lant, as  assignee,  sued  on  the  notes  and  to  foreclose  the 
mortgage  covering  the  real  estate.  The  cause  was  put  at 
issue  by  answer  and  reply.  Trial  by  the  court,  and  upon 
proper  request  the  court  made  a  special  finding  of  facts, 
and  stated  its  conclusions  of  law  thereon.  The  conclusions 
of  law  were  to  the  effect  that  appellant  was  not  entitled 
to  recover,  etc. 

There  are  five  specifications  in  appellant's  assignment 
of  errors,  viz. :  (1)  That  the  court  erred  in  overruling  the 
demurrer  to  the  second  and  third  paragraphs  of  answer; 
(2)  the  court  erred  in  its  conclusions  of  law;  (3)  the 
court  erred  in  overruling  appellant's  objection  to  the  ad- 
mission of  certain  evidence;  (4)  that  appellee's  answer, 
nor  either  paragraph,  does  not  state  facts  sufficient  to  con- 
stitute a  defense,  etc.;  and  (5)  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

The  third  and  fourth  specifications  do  not  present  any 
question  for  review.  The  only  way  the  question  at- 
tempted to  be  raised  by  the  third  was  to  assign  it  as  a 
reason  for  a  ,new  trial.  As  to  the  fourth,  it  has  manv 
times  been  ruled  that  the  sufficiency  of  an  answer  can  not 
be  raised  for  the  first  time  in  an  appellate  tribunal  by  an 
assignment  of  error.  Elwood,  etc.,  Co,  v.  Harting,  21 
Ind.  App.  408;  Austin  v.  McMains,  14  Ind.  App.  514; 
Stephem  v.  Smith,  27  Ind.  App.  507;  City  of  EvansvUle 
V.  Martin,  103  Ind.  206;  State,  ex  rel.,  v.  Curry,  134 
Ind.  133. 
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The  first  specification  challenges  the  sufficiency  of  the 
second  and  third  paragraphs  of  answer  jointly.  It  follows 
that  if  either  of  them  is  sufficient  to  withstand  a  demurrer 
the  assignment  is  not  available^  even  though  the  other 
might  be  bad.  American  Tin-Plate  Co.  v.  Guy,  25  Ind. 
App.  588;  Kahn  v.  Gavit,  23  Ind.  App.  274;  Colles  v. 
Lahe  Cities  Electric  R.  Co.,  22  Ind.  App.  86;  Town  of 
Thomtown  v.  Fugate,  21  Ind.  App.  537;  Boots  v.  Ristine, 
146  Ind.  75 ;  City  of  South  Bend  v.  Turner,  158  Ind.  418, 
83  Am.  St.  200. 

We  shall  first  consider  the  second  paragraph  of  answer. 
This  paragraph  attempts  to  set  up  facts  showing  that  the 
consideration  for  which  the  notes  in  suit  were  given  had 
wholly  failed  before  they  were  assigned  to  appellant,  and 
that  he  took  them  with  knowledge  of  that  fact.  It  is 
averred  that  the  notes  were  given  for  a  span  of  mules  and 
other  personal  property  purchased  of  Hughs  by  appellant 
Anthony,  and  that  the  mortgage  was  given  to  secure  their 
payment;  that  at  the  time  of  said  sale  and  the  execution 
of  the  notes,  appellant^s  assignor  did  not  have  a  legal  title 
to  said  property,  in  that  there  was  an  unpaid  mortgage 
upon  said  property  in  favor  of  Houghton  and  Moser  for 
$250,  and  that  appellees  had  no  knowledge  thereof;  that 
at  the  time  said  notes  were  executed  appellees  also  exe- 
cuted a  tjhattel  mortgage  on  the  property  purchased  of  said 
Hughs  as  an  additional  security;  that  inunediately  after 
appellees  got  possession  of  said  property  it  was  levied  upon 
by  the  sheriff  of  Martin  county,  by  virtue  of  an  execution 
issued  from  the  Martin  Circuit  Court  in  favor  of  one  Baker 
against  said  Hughs;  that  immediately  thereafter  they 
called  upon  appellant's  assignor  to  secure  said  property  for 
them,  and  were  informed  by  said  Hughs  that  said  prop- 
erty belonged  to  Houghton  and  Moser  by  virtue  of  a  mort- 
gage executed  to  them  by  said  Hughs  prior  to  the  sale  of 
the  property  to  appellee  Anthony,  and  told  said  Anthony 
to  give  himself  no  further  trouble  concerning  said  prop- 
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danghters  each  taking  one-eighth,  and  the  sons  each  three-eighths 
thereof,  snhject  to  the  life  estate  of  the  widow;  that  the  phrase 
"after  the  death  of  my  wife"  relates  to  the  beginning  of  the  en- 
joyment of  the  remainder,  and  not  to  the  vesting  of  the  estate, 
and  that  the  proTision  in  reference  to  the  death  of  the  children 
has  reference  to  the  death  of  a  child  daring  the  lifetime  of 
testator. 

From  Vigo  Circuit  Court ;  J.  E.  PUty^  Judge. 

Action  by  Richard  J  Barrett  and  others  against  Mary 
Burke  and  others.  From  a  judgment  in  favor  of  plain- 
tiffs, defendants  appeal.    Reversed. 

H.  S.  Wallace^  G.  M.  Cranej  D.  V,  Miller  and  A.  L. 
Miller^  for  appellants. 
H.  J.  Baker  and  L.  JD.  Leveque^  for  appellees. 

EoBY,  J. — Appellee  Barrett  brought  suit  for  partition, 
alleging  that  he  was  the  owner  of  five-eighths,  and  appel- 
lant Mary  Biirke  was  the  owner  of  the  remaining  three- 
eighths,  of  the  real  estate  in  controversy.  Appellant  Burke 
answered  by  general  denial,  and  filed  two  paragraphs  of 
cross-complaint,  in  the  second  paragraph  of  which  she  al- 
leged title  specifically  and  asked  that  she  be  declared  the 
owner  of  the  thirty-three  sixty-fourths,  and  the  appellee 
Barrett  the  owner  of  thirty-one  sixty-fourths,  of  the  real 
estate;  that  her  title  be  quieted;  and  that  partition  be 
decreed.  Demurrers  to  the  cross-complaints  were  sus- 
tained. Various  pleadings  were  filed  and  rulings  made 
thereon,  which  need  not  be  noticed.  Trial  by  court.  Find- 
ing and  judgment  for  appellee  Barrett  that  the  parties  were 
the  owners  of  the  real  estate  as  alleged  in  the  complaint, 
and  partition  was  ordered  and  made.  Motions  to  modify 
the  judgment  and  for  a  new  trial  overruled. 

Error  is  assigned  on  the  various  rulings,  but  counsel 
agree  that  the  only  question  involved  is  the  construction  of 
the  will  of  John  Barrett,  deceased,  and  this  is  the  only 
question  argued  in  the  respective  briefs. 

So  far  as  material  here,  appellant  Burke's  second  para- 
graph of  cross-complaint  in  substance  alleged  that  Jolm 
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Barrett,  father  of  appellee  Barrett  and  grandfather  of 
appellant  Burke,  died  in  1874,  seized  of  the  real  estate 
in  controversy,  leaving  a  will  which  was  duly  probated 
and  is  now  in  full  force  and  effect,  the  material  provisions 
thereof  beiog  as  follows,  to  wit :  "Second.  I  give  and  be- 
queath to  my  wife  Ellen  Barrett,  all  my  real  estate  during 
her  life,  subject  to  the  support  of  my  minor  children,  Jerry 
Barrett,  'Eichard  Barrett,  Honora  Barrett,  and  Ellen  Bar- 
rett. I  do  hereby  make  the  support  and  education  of  these 
my  said  children  a  charge  upon  my  real  estate  until  they 
shall  become  of  age  or  shall  have  married.  Third.  After 
the  death  of  my  wife,  I  devise  and  bequeath  my  real  estate 
to  my  said  children  in  the  following  manner:  (1)  I  give 
and  devise  to  each  of  my  said  daughters  one-eighth  part  of 
my  real  estate.  (2)  To  each  of  my  said  sons  I  give  and 
bequeath  three-eighths  of  my  real  estate.  The  above  be- 
quests are  subject  to  the  life  estate  of  my  wife  in  the 
said  real  estate.  Fourth.  I  do  hereby  nominate  and  ap- 
point my  beloved  and  faithful  wife,  Ellen  Barrett,  the 
sole  executrix  of  this  my  last  will  and  testament,  and  the 
guardian  of  my  children,  who  may  be  minors  at  the  time 
of  my  death.  Fifth.  If  any  of  my  said  children  should 
die  before  they  would  be  entitled  to  shares  given  them 
under  this  will,  then  the  survivors  shall  share  equally  the 
share  of  the  one  who  is  dead,  unless  the  one  who  dies  leaves 
lawful  children  surviving  him  or  her." 

John  Barrett  left  surviving  him  his  wife,  Ellen  Barrett, 
who  lived  until  October,  1899 ;  Jerry  Barrett,  who  died  in 
August,  1876,  leaving  no  child  or  children,  but  leaving 
his  mother  Ellen  Barrett,  and  Eichard,  Honora,  and  Ellen 
Barrett,  his  brother  and  sisters,  as  his  only  heirs ;  Honora 
Barrett,  who  married  J.  P.  Burke,  and  died  in  1889,  leav- 
ing her  husband  and  appellant  Mary  Burke,  her  only  child, 
as  her  only  heirs  at  law,  and  J.  P.  Burke  died  in  1895, 
leaving  Mary  Burke  as  his  only  heir  at  law;  and  Ellen 
Barrett,  his  daughter,  who  died  in  1890,  leaving  no  child  or 
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danghters  each  taking  one-eighth,  and  the  sons  each  three-eighths 
thereof,  suhject  to  the  life  estate  of  the  widow;  that  the  phrase 
''after  the  death  of  my  wife"  relates  to  the  beginning  of  the  en- 
joyment of  the  remainder,  and  not  to  the  Testing  of  the  estate, 
and  that  the  proyision  in  reference  to  the. death  of  the  children 
has  reference  to  the  death  of  a  child  daring  the  lifetime  of 
testator. 

From  Vigo  Circuit  Court ;  X  E.  PUtyj  Judge. 

Action  by  Richard  J  Barrett  and  others  against  Marj 
Burke  and  others.  Prom  a  judgment  in  favor  of  plain- 
tiffs, defendants  appeal.    Reversed. 

H.  S.  Wallace^  G.  M.  Craney  D.  V.  Miller  and  A.  L. 
Miller f  for  appellants. 
ZT.  X  Baker  and  L.  D,  Leveque,  for  appellees. 

EoBY,  J. — Appellee  Barrett  brought  suit  for  partition, 
alleging  that  he  was  the  owner  of  five-eighths,  and  appel- 
lant Mary  Burke  was  the  owner  of  the  remaining  three- 
eighths,  of  the  real  estate  in  controversy.  Appellant  Burke 
answered  by  general  denial,  and  filed  two  paragraphs  of 
cross-complaint,  in  the  second  paragraph  of  which  she  al- 
leged title  specifically  and  asked  that  she  be  declared  the 
owner  of  the  thirty-three  sixty-fourths,  and  the  appellee 
Barrett  the  owner  of  thirty-one  sixty-fourths,  of  the  real 
estate  J  that  her  title  be  quieted;  and  that  partition  be 
decreed.  Demurrers  to  the  cross-complaints  were  sus- 
tained. Various  pleadings  were  filed  and  rulings  made 
thereon,  which  need  not  be  noticed.  Trial  by  court.  Find- 
ing and  judgment  for  appellee  Barrett  that  the  parties  were 
the  owners  of  the  real  estate  as  alleged  in  the  complaint, 
and  partition  was  ordered  and  made.  Motions  to  modify 
the  judgment  and  for  a  new  trial  overruled. 

Error  is  assigned  on  the  various  rulings,  but  counsel 
agree  that  the  only  question  involved  is  the  construction  of 
the  will  of  John  Barrett,  deceased,  and  this  is  the  only 
question  argued  in  the  respective  briefs. 

So  far  as  material  here,  appellant  Burke's  second  para- 
graph of  cross-complaint  in  substance  alleged  that  Jolm 
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Barrett,  father  of  appellee  Barrett  and  grandfather  of 
appellant  Burke,  died  in  1874,  seized  of  the  real  estate 
in  controversy,  leaving  a  will  which  was  duly  probated 
and  is  now  in  full  force  and  effect,  the  material  provisions 
thereof  beitig  as  follows,  to  wit :  "Second.  I  give  and  be- 
queath to  my  wife  Ellen  Barrett,  all  my  real  estate  during 
her  life,  subject  to  the  support  of  my  minor  children,  Jerry 
Barrett,  'Eichard  Barrett,  Honora  Barrett,  and  Ellen  Bar- 
rett. I  do  hereby  make  the  support  and  education  of  these 
my  said  children  a  charge  upon  my  real  estate  until  they 
shall  become  of  age  or  shall  have  married.  Third.  After 
the  death  of  my  wife,  I  devise  and  bequeath  my  real  estate 
to  my  said  children  in  the  following  manner:  (1)  I  give 
and  devise  to  each  of  my  said  daughters  one-eighth  part  of 
my  real  estate.  (2)  To  each  of  my  said  sons  I  give  and 
bequeath  three-eighths  of  my  real  estate.  The  above  be- 
quests are  subject  to  the  life  estate  of  my  wife  in  the 
said  real  estate.  Fourth.  I  do  hereby  nominate  and  ap- 
point my  beloved  and  faithful  wife,  Ellen  Barrett,  the 
sole  executrix  of  this  my  last  will  and  testament,  and  the 
guardian  of  my  children,  who  may  be  minors  at  the  time 
of  my  death.  Fifth.  If  any  of  my  said  children  should 
die  before  they  would  be  entitled  to  shares  given  them 
under  this  will,  then  the  survivors  shall  share  equally  the 
share  of  the  one  who  is  dead,  unless  the  one  who  dies  leaves 
lawful  children  surviving  him  or  her." 

John  Barrett  left  surviving  him  his  wife,  Ellen  Barrett, 
who  lived  until  October,  1899 ;  Jerry  Barrett,  who  died  in 
August,  1876,  leaving  no  child  or  children,  but  leaving 
his  mother  Ellen  Barrett,  and  Richard,  Honora,  and  Ellen 
Barrett,  his  brother  and  sisters,  as  his  only  heirs ;  Honora 
Barrett,  who  married  J.  P.  Burke,  and  died  in  1889,  leav- 
ing her  husband  and  appellant  Mary  Burke,  her  only  child, 
as  her  only  heirs  at  law,  and  J.  P.  Burke  died  in  1895, 
leaving  Mary  Burke  as  his  only  heir  at  law;  and  Ellen 
Barrett,  his  daughter,  who  died  in  1890,  leaving  no  child  or 
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daughters  each  taking  one-eighth,  and  the  sons  each  three-eighths 
thereof,  subject  to  the  life  estate  of  the  widow;  that  the  phrase 
"after  the  death  of  my  wife"  relates  to  the  beginning  of  the  en- 
joyment of  the  remainder,  and  not  to  the  yeeting  of  the  estate, 
and  that  the  proTision  in  reference  to  the. death  of  the  children 
has  reference  to  the  death  of  a  child  during  the  lifetime  of 
testator. 

From  Vigo  Circuit  Court ;  X  E.  PUty^  Judge. 

Action  by  Richard  J  Barrett  and  others  against  Marj 
Burke  and  others.  From  a  judgment  in  favor  of  plain- 
tiffs, defendants  appeal.    Reversed. 

H.  S.  Wallace^  G,  M.  Crane j  D.  V.  Miller  and  A.  L, 
Miller^  for  appellants. 
H.  J.  Baker  and  i.  JD.  Leveque^  for  appellees. 

EoBY,  J. — Appellee  Barrett  brought  suit  for  partition, 
alleging  that  he  was  the  owner  of  five-eighths,  and  appel- 
lant Mary  Burke  was  the  owner  of  the  remaining  three- 
eighths,  of  the  real  estate  in  controversy.  Appellant  Burke 
answered  by  general  denial,  and  filed  two  paragraphs  of 
cross-complaint,  in  the  second  paragraph  of  which  she  al- 
leged title  specifically  and  asked  that  she  be  declared  the 
owner  of  the  thirty-three  sixty-fourths,  and  the  appellee 
Barrett  the  owner  of  thirty-one  sixty-fourths,  of  the  real 
estate;  that  her  title  be  quieted;  and  that  partition  be 
decreed.  Demurrers  to  the  cross-complaints  were  sus- 
tained. Various  pleadings  were  filed  and  rulings  made 
thereon,  which  need  not  be  noticed.  Trial  by  court.  Find- 
ing and  judgment  for  appellee  Barrett  that  the  parties  were 
the  owners  of  the  real  estate  as  alleged  in  the  complaint, 
and  partition  was  ordered  and  made.  Motions  to  modify 
the  judgment  and  for  a  new  trial  overruled. 

Error  is  assigned  on  the  various  rulings,  but  qoimsel 
agree  that  the  only  question  involved  is  the  construction  of 
the  will  of  John  Barrett,  deceased,  and  this  is  the  only 
question  argued  in  the  respective  briefs. 

So  far  as  material  here,  appellant  Burke's  second  para- 
graph of  cross-complaint  in  substance  alleged  that  John 
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Barrett,  father  of  appellee  Barrett  and  grandfather  of 
appellant  Burke,  died  in  1874,  seized  of  the  real  estate 
in  controversy,  leaving  a  will  which  was  duly  probated 
and  is  now  in  full  force  and  effect,  the  material  provisions 
thereof  heing  as  follows,  to  wit :  "Second.  I  give  and  be- 
queath to  my  wife  Ellen  Barrett,  all  my  real  estate  during 
her  life,  subject  to  the  support  of  my  minor  children,  Jerry 
Barrett,  "Richard  Barrett,  Honora  Barrett,  and  Ellen  Bar- 
rett. I  do  hereby  make  the  support  and  education  of  these 
my  said  children  a  charge  upon  my  real  estate  until  they 
shall  become  of  age  or  shall  have  married.  Third.  After 
the  death  of  my  wife,  I  devise  and  bequeath  my  real  estate 
to  my  said  children  in  the  following  manner:  (1)  I  give 
and  devise  to  each  of  my  said  daughters  one-eighth  part  of 
my  real  estate.  (2)  To  each  of  my  said  sons  I  give  and 
bequeath  three-eighths  of  my  real  estate.  The  above  be- 
quests are  subject  to  the  life  estate  of  my  wife  in  the 
said  real  estate.  Fourth.  I  do  hereby  nominate  and  ap- 
point my  beloved  and  faithful  wife,  Ellen  Barrett,  the 
sole  executrix  of  this  my  last  will  and  testament,  and  the 
guardian  of  my  children,  who  may  be  minors  at  the  time 
of  my  death.  Fifth.  If  any  of  my  said  children  should 
die  before  they  would  be  entitled  to  shares  given  them 
under  this  will,  then  the  survivors  shall  share  equally  the 
share  of  the  one  who  is  dead,  unless  the  one  who  dies  leaves 
lawful  children  surviving  him  or  her." 

John  Barrett  left  surviving  him  his  wife,  Ellen  Barrett, 
who  lived  until  October,  1899 ;  Jerry  Barrett,  who  died  in 
August,  1876,  leaving  no  child  or  children,  but  leaving 
his  mother  Ellen  Barrett,  and  Richard,  Honora,  and  Ellen 
Barrett,  his  brother  and  sisters,  as  his  only  heirs ;  Honora 
Barrett,  who  married  J.  P.  Burke,  and  died  in  1889,  leav- 
ing her  husband  and  appellant  Mary  Burke,  her  only  child, 
as  her  only  heirs  at  law,  and  J.  P.  Burke  died  in  1895, 
leaving  Mary  Burke  as  his  only  heir  at  law;  and  Ellen 
Barrett,  his  daughter,  who  died  in  1890,  leaving  no  child  or 
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mixed  with  the  whiskey^  and  could  not  be  drunk  as  a 
beverage;  Daniels  immediately  took  said  compound  of 
whiskey  and  gum  home,  and  delivered  it  to  his  mother; 
he  bought  said  mixture  in  good  faith  to  be  used  by  his 
mother,  and  for  her;  he  did  not  buy  said  mixture  to  be 
drunk  as  a  beverage,  and  he  did  not  drink  any  of  it; 
when  delivered  by  appellant  to  said  David  Daniels,  it 
would  take  a  few  days  for  the  whiskey  thoroughly  to  dis- 
solve the  gum,  and  if  the  mixture  were  allowed  to  stand 
for  a  short  time  the  particles  of  gum  would  sink  to  the 
bottom,  and  some  of  the  whiskey  might  be  poured  off  and 
drunk  as  a  beverage;  after  the  mixture  was  allowed  to 
stand  for  a  few  days,  the  whiskey  would  thoroughly  dis- 
solve the  gum,  and  the  mixture  could  not  be  drunk  at  all, 
and  could  only  be  taken  in  milk;  the  mixture  could  not 
be  drunk  as  a  beverage  at  all  if  the  mixture  was  shaken; 
Mrs.  Daniels,  mother  of  the  prosecuting  witness,  had  often 
purchased  said  mixture  of  appellant  before  that  time  to 
be  used  as  medicine;  Daniels  had  no  prescription  upon 
which  he  purchased  said  mixture  of  appellant 

Section  7276  Bums  1894  was  amended  in  1897  (Acts 
1897,  p.  253).  The  section  before  the  amendment  was 
as  follows :  "It  shall  be  unlawful  for  any  person,  directly 
or  indirectly,  to  sell,  barter  or  give  away,  for  any  purpose 
of  gain,  any  spirituous,  vinous  or  malt  liquor,  in  a  less  quan- 
tity than  a  quart  at  a  time,  without  first  procuring,  from 
the  board  of  commissioners  of  the  countv  in  which  such 
liquor  is  to  be  sold,  a  license  as  hereinafter  provided ;  nor 
shall  any  person,  without  having  first  procured  such 
license,  sell  or  barter  any  intoxicating  liquor  to  be  drunk, 
or  suffer  to  be  drunk  in  his  house,  outhouse,  yard,  garden 
or  the  appurtenances  thereto  belon^ng."  By  the  amend- 
ment the  sale  of  less  than  five  gallons  at  a  time  was  for- 
bidden. The  amendment  made  no  other  changes.  The 
construction,  therefore,  given  to  the  statute  prior  to  the 
amendment  must  control. 
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Crimiiial  statutes  are  not  alwavs  strictlv  construed.  In 
Hooper  v.  State,  56  Ind.  153,  in  which  the  defendant  was 
indicted  for  the  unlawful  sale  of  intoxicating  liquor,  the 
court,  on  page  156,  say:  "It  is  true  that  the  act  of  March 
17,  1875  (1  R  S.  1S76,  p.  869),  to  regulate  and  license 
the  sale  of  intoxicating  liquors,  contains  no  exceptions, 
authorizing  sales  for  medicinal  or  sacramental  purposes. 
But  it  has  been  repeatedly  held  by  this  court,  in  construing 
similar  statutes,  that  the  courts  will  except,  from  the  pro- 
hibition of  the  statute,  bona  fide  sales  for  medicinal  pur- 
poses. Donnell  v.  State,  2  Ind.  658 ;  Thomasson  v.  State, 
15  InA  449 ;  Jakes  v.  State,  42  Ind.  473 ;  Ball  v.  State, 
50  Ind.  595. 

In  Jakes  v.  State,  supra,  the  defendant  was  a  druggist, 
and  as  such  sold  to  the  prosecuting  witness  one  pint  of 
whiskev.  The  witness  testified  that  the  whiskev  was 
bought  for  medical  purposes,  and  was  so  used.  •  When 
called  for,  the  appellant  inquired  for  what  purpose  it  was 
wanted,  and  was  informed  that  it  was  wanted  for  medic- 
inal purposes.  It  was  held  that  the  conviction  could  not 
be  maintained,  citing  DonncU  v.  State,  supra;  Thomas- 
son  V.  State,  supra.  See,  also,  Elrod  v.  State,  72  Ind.  292 ; 
Nixon  V.  State,  76  Ini  524. 

The  term  intoxicating  liquors  is  defined  by  the  statute 
(§7277  Bums  1901,  §5313  Homer  1901)  as  any  intoxicat- 
ing liquor  which  is  used  or  may  be  used  as  a  beverage.  The 
fact  that  when  it  stood  for  a  time  the  whiskey  might  have 
been  separated  from  the  other  ingredient  of  the  mixture 
does  not  make  the  sale  unlawful.  The  combination  was 
sold  as  a  medicine,  and  so  taken.  The  good  faith  of  the 
parties  to  the  transaction  is  apparent  and  unquestioned. 
These  facts  bring  the  case  within  the  foregoing  decisions. 
The  evidence  is  not  sufiicient. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 
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(No.  4,518.    Filed  November  24,  1903.] 

Slakdbb. — Charge  of  Forgery. — A  charge  of  forgery  is  slanderous  per 
se,  and  a  complaint  for  slander  in  charging  the  forgery  of  a  cheok 
is  sufficient  if  the  words  used  were  calculated  to  cause  the  hearer 
to  suspect  that  plaintiff  was  guilty  of  the  crime,    p.  656. 

Same. — Instruction, — In  an  action  for  slander  in  charging  plaintiff 
with  the  forgery  of  a  check»  the  place  where  the  check  was  cashed 
was  not  of  the  essence  of  the  charge,  and  it  was  not  error  to  omit 
same  from  an  instruction  purporting  to  state  the  material  aver- 
ments of  the  complaint,    pp.  657,  658. 

Sahb  — Evidence. — ^In  an  action  for  slander  in  charging  the  forgery 
of  a  check,  no  error  was  committed  in  permitting  plaintiff  to 
giye  in  evidence  the  check  concerning  which  the  charge  of 
forgery  was  made,  and  to  testify  concerning  it.    p  659. 

Prom  Knox  Circuit  Court ;  0.  -H.  Cobby  Judge. 

Action  by  John  M.  Bunting  against  Samuel  P.  Ruble. 
From  a  judgment  for  plaintiflF,  defendant  appeals.  A/- 
firmed. 

B.  3f,  Willoughby  and  J.  M.  House,  for  appellant. 
W.  A.  Cullop  and  G.  W.  Shaw,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  (plaintiflP  below)  brought  this 
action  against  appellant  for  slander.  The  complaint  was 
in  four  paragraphs.  The  trial  was  had  on  the  second.  The 
answer  thereto  was  a  general  denial.  A  trial  resulted  in 
a  verdict  and  judgment  for  appellee  for  $1,000. 

The  assignment  of  errors  questions  the  sufficiency  of 
the  said  second  paragraph  and  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial. 

The  paragraph  in  question,  as  originally  certified  in  the 
transcript  by  the  clerk  of  the  Knox  Circuit  Court,  la  as 
follows:  "The  plaintiff,  further  complaining  of  the  de- 
fendant, says :  That  he  has  heretofore  borne  a  good  name 
for  honesty  and  integrity,  and  that  the  same  was  never 
questioned  prior  to  the  grievance  hereinafter  mentioned; 
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that  on  the day  of  October,  1901,  in  a  certain  con- 
versation had  and  held  with  one  James  Sanders  at  the 
county  of  Knox  in  the  State  of  Indiana,  the  defendant 
did  speak  of  and  concerning  the  plaintiff  maliciously  and 
falsely  and  following  defamatory  manner,  to  wit:  Said 
Sanders  spoke  to  said  defendant  and  said,  ^Bunting  cashed 
that  seven  hundred  dollar  check  which  you  gave  him  at 
Petersburg,  and  said  Ruble  then  said  he  (the  plaintiff  mean- 
ing) had  no  check  on  me  for  $700  or  any  other  sum,  and 
never  did  have  one,  and  if  he  did  have  and  cashed  it  he 
forged  it' — thereby  charging  the  plaintiff  and  intending  to 
charge  him  with  the  crime  of  forgery,  and  that  said  San- 
ders so  understood  in  said  conversation  that  said  Ruble 
was  charging  and  intending  to  charge  the  plaintiff  with 
the  forgery  of  a  check  for  $700 ;  that  said  defendant  then 
and  there  knew  that  on  the  19th  day  of  December,  1892, 
he  had  given  a  check  for  $700,  payable  to  the  plaintiff, 
on  the  First  National  Bank  of  Vinoennes,  Indiana,  and 
that  the  same  had  been  by  said  bank  paid,  and  that  the 
said  defendant  then  and  there  knew  that  he  was  charg- 
ing the  plaintiff  with  the  crime  of  forgery,  and  that  said 
Sanders  so  understood  him  to  be  charging  the  plaintiff 
with  the  forgery  of  the  check  aforesaid;  that  on  account 
of  the  defendant  using  said  false  and  defamatory  language 
aforesaid,  he  has  suffered  greatly  in  his  reputation  for 
honesty  and  integrity,  has  been  damaged  in  his  business, 
has  been  greatly  humiliated,  has  suffered  both  in  mind 
and  body,  and  damaged  in  the  sum  of  $5,000."  The  par- 
agraph was  incorrectly  certified.  Upon  proper  application 
the  phrase  "following  defamatory  manner"  was  changed  to 
"following  defamatory  matter." 

Appellant  designates  as  a  defect  in  the  complaint  that 
it  does  not  allege  that  the  slanderous  words  were  either 
spoken,  published,  or  written  by  the  defendant;  the  alle- 
gation is  that  the  defendant  spoke  "of  and  concerning  the 
plaintiff,  maliciously  and  falsely  and  following  defama- 
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tory  manner,  to  wit"  In  other  words,  that  it  does  not 
purport  to  give  the  slanderous  words,  but  only  the  manner 
in  which  they  were  spoken.  The  language  quoted  origin- 
ally appeared  in  the  transcript.  As  corrected,  the  objec- 
tion does  not  apply. 

The  other  objection  to  the  paragraph  is  that  whatever 
was  said  by  the  defendant  was  said  in  reference  to  a  check 
for  $700  alleged  to  have  been  given  by  Ruble  to  Bunting, 
at  Petersburg;  and  that  the  complaint  should  also  allege 
that  the  defendant  at  some  time  gave  the  plaintiff  a  check 
for  $700  at  Petersburg,  without  such  averment  the  charge 
could  not  have  been  slanderous.  The  charge  is  that  the 
check  was  given  on. the  First  National  Bank  of  Vincennes. 
The  place  where  given  is  not  charged,  nor  is  it  material. 
The  controlling  facts  were  that  it  was  given  and  the  cir- 
cumstances and  the  conditions  set  out  and  the  charges  made 
were  with  reference  to  it.  The  gist  of  the  charge  is  that 
appellee  forged  a  check  for  $700  on  the  First  National 
Bank  of  Vincennes,  Indiana,  in  the  name  of  the  appellant. 

A  charge  of  forgery  is  slanderous  per  se.  Section  375 
Bums  1901  provides:  "In  an  action  for  libel  or  slander 
it  shall  be  sufficient  to  state,  generally,  that  the  defama- 
tory matter  was  published  or  spoken  of  the  plaintiff;  and 
if  the  allegation  be  denied,  the  plaintiff  must  prove,  on 
the  trial,  the  facts,  showing  that  the  defamatory  matter 
was  published  or  spoken  of  him."  A  strict  affirmative 
charge  of  forgery  is  not  necessary.  If  the  words  used  are 
calculated  to  cause  the  hearer  to  suspect  that  the  plaintiff 
was  guilty  of  the  crime,  they  are  actionable.  Drummond 
V.  Leslie,  5  Blackf.  452;  Seller  v.  Jenkins,  97  Ind.  430; 
DePew  V.  Rohiiison,  95  Ind.  109,  111;  Branstetter  v.  Dor- 
rough,  81  Ind.  527,  529 ;  Hotchhiss  v.  Olmstead,  37  Tnd. 
74,  82 ;  O'Conner  v.  O'Conner,  24  Ind.  218,  221 ;  Harri- 
S071  V.  Findley,  23  Ind.  205,  271,  85  Am.  Dec.  456;  Proc- 
tor V.  Owens,  18  Ind.  21,  22,  81  Am.  Dec.  341. 

Appellant  claims  that  the  verdict  is  not  sustained  by 
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sufficient  evidence,  upon  the  ground  that  it  wholly  fails 
to  show  that  the  said  slanderous  words  were  spoken  to 
James  Sanders.  To  quote  from  appellant's  brief:  "James 
Sanders  does  not  say  that  the  words  were  addressed  to 
him,  or  spoken  in  a  conversation  with  him.'^  The  record 
shows  that  James  Sanders,  being  recalled  as  a  witness, 
testified  as  follows :  "Were  you  at  the  trial  between  Bunt- 
ing and  Ruble  ?  A.  Yes,  sir.  l)id  you  see  John  T.  Good- 
man and  S.  P.  Ruble  in  the  side  room  in  the  court-house 
that  day?  Yes,  sir.  Did  you  have  a  conversation  with 
S.  P.  Ruble  in  the  side  room  that  day  ?  A.  Yes,  sir.  You 
may  state  what  he  said  to  you  concerning  John  M.  Bunting 
and  the  $700  check  there.  A.  Well,  as  well  as  I  can 
recollect  on  the  subject,  him  and  Mr.  Bunting  was  in  a 
quarrel  or  quarreling  in  there.  Go  on  and  state  what  he 
said  to  you  on  that  subject.  A.  Well,  there  was  two  or 
three  in  there,  and  he  says  if  Bunting  ever  had  a  check  on 
him  for  $700  he  forged  it.  Who  else  was  in  the  room  at 
that  time?  A.  John  T.  Goodman.  Anybody  else?  A. 
Tom  Bunting.  That  was  on  the  day  of  the  trial  between 
S.  P.  Ruble  and  the  Buntings  in  January,  1901  ?  A.  Yes, 
sir,  in  the  evening  about  3  or  4  o'clock,  on  the  day  of  the 
triaL  Where  did  it  occur  ?  A.  In  this  cloakroom  out  here 
[indicating]."  His  testimony  was  corroborated  by  that  of 
John  T.  Goodman  and  Thomas  Bunting. 

Complaint  is  made  of  instruction  number  four  given  by 
the  court  of  its  own  motion,  upon  the  ground  that  it  does 
not  correctly  state  the  issues  formed  on  said  second  par- 
agraph. Said  instruction  is  as  follows :  "The  said  second 
paragraph  of  plaintiff's  complaint  substantially  avers  that 
the  defendant  falsely  and  maliciously  slandered  plaintiff 
by  saying  of  and  concerning  him,  to  one  James  Sanders, 
that  he  (the  plaintiff  Bunting  meaning)  had  no  check  on 
him  (Ruble)  for  $700  or  any  other  sum,  and  never  did 
have  one,  and,  if  he  did  have  and  cashed  it,  he  forged  it, 
when  in  fact  said  defendant  had  given  said  plaintiff  a 
Vol.  81-^2 
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check  for  $700  on  the  First  National  Bank  of  Vincennes, 
Indiana,  and  that  said  bank  had  paid  said  check,  and 
that  plaintiff  on  account  thereof  suffered  greatly  in  his 
reputation  for  honesty  and  integrity,  and  has  been  greatly 
humiliated  thereby,  and  suffered  in  mind  and  body,  and 
thereby  has  been  damaged  in  the  sum  of  $5,000."  It  is 
argued  that  as  the  complaint  charges  the  speaking  of  the 
words  in  reference  to  a  check  given  by  the  defendant  at 
Petersburg,  and  the  instruction  states  the  allegations  of 
said  paragraph  were  in  reference  to  a  check  given  on  the 
First  National  Bank  of  Vincennes,  the  issues  were  not 
fully  and  correctly  stated.  The  objection  to  the  instruc- 
tion can  not  be  sustained.  The  charge  was  forging  a  check 
on  the  First  National  Bank  of  Vincennes.  Appellant  said 
that  he  had  given  no  such  check,  and  if  the  appellee  had 
such  check  he  had  forged  it  Where  the  check  was  cashed 
was  not  of  the  essence  of  the  charge. 

Instruction  number  two,  given  at  the  request  of  appellee, 
is  claimed  to  be  erroneous,  because,  while  undertaking  to 
set  out  the  material  facts  necessary  to  maintain  the  action^ 
it  does  not  set  out  all  of  them.  The  instruction  makes 
no  reference  to  the  fact  that  the  alleged  slanderous  words 
were  spoken  concerning  a  check  alleged  to  have  been  given 
by  the  defendant  to  the  plaintiff  at  Petersburg.  Said  par- 
agraph may  fairly  bear  the  construction  of  charging  that 
the  check  was  cashed  at  Petersburg. 

The  third,  fourth,  fifth,  and  sixth  instructions,  given 
at  the  request  of  the  plaintiff,  are  objected  to  as  eadi 
assuming  that  the  fact  of  the  existence  of  and  the  giving 
of  a  certain  check  for  $700  was  established.  The  lan- 
guage of  said  third  instruction  is:  "In  determining 
whether  the  said  defendant  Ruble  said  to  James  Sanders 
that  the  plaintiff  forged  the  seven  hundred  dollar  check 
you  may  take  into  consideration  the  testimony  of  other 
persons,  if  any  such  there  were  who  were  present  at  the 
time  and  heard  what  was  said,  if  the  evidence  shows  any- 
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thing  was  said."  The  fourth,  fifth,  and  sixth  each  began : 
*^f  you  find  from  the  evidencje  that  the  defendant,"  etc. 

The  court  permitted  plaintiff  to  give  in  evidence  the 
check  dated  December  19,  1892,  on  the  First  National 
Bank  of  Vincennes,  signed  by  S.  P.  Ruble,  and  payable 
to  John  M.  Bunting,  and  to  testify  concerning  the  check. 
It  was  the  check  concerning  which  the  charge  of  forgery 
was  made,  the  check  which  the  appellant  said  that  he  had 
never  given  the  appellee.  It  had  been  cashed  at  Peters- 
burg by  appellee,  and  sent  from  Petersburg  to  Vincennes 
for  collection.  Appellant  admitted  its  execution  after  its 
introduction  in  evidence.    The  evidence  was  proper. 

The  court  permitted  the  plaintiff,  over  the  objection  of 
the  appellant,  to  introduce  the  record  entry  of  a  judgment 
in  the  case  of  Ruble  (appellant  here)  v,  John  and  Thomas 
S.  Bunting.  The  giving  of  the  check  was  incident  to  a 
partnership  matter  with  which  the  appellee  and  appellant 
were  concerned  in  1892.  In  1901  a  trial  was  had  in  which 
Ruble  was  plaintiff  and  the  Buntings  were  defendants,  and 
judgment  was  rendered  in  appellant's  favor.  The  sub- 
ject of  the  check  came  up  in  evidence,  and  Ruble  denied 
having  given  it  On  the  day  of  the  trial,  in  the  cloakroom 
of  the  court-house  (heretofore  referred  to  by  witness),  the 
appellant  first  made,  as  claimed,  the  charge  of  forgery. 
A  number  of  witnesses  testified  in  the  case  at  bar  con- 
cerning the  testimony  of  Ruble  in  the  former  trial.  The 
introduction  of  the  record  of  this  judgment  is  the  one  of 
which  appellant  complains.  The  record  entry  of  the  judg- 
ment would  be  competent,  at  least,  to  show  the  date.  It 
was  not  error  to  admit  it  for  that  purpose.  For  any  other 
purpose  it  was  immaterial,  but  we  can  not  say  that  it  was 
harmful.  There  was  no  error  in  permitting  proof  of  ap- 
pellant's testimony,  on  the  former  trial,  denying  the  giving 
of  the  check. 

We  find  no  error  for  which  the  judgment  should  be  re- 
versed.   Judgijjeiit  affirmed. 
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George  et  al.  v.  Hurst. 

[No.  4,582.    Filed  November  24,  1903.  ] 

EviDENOE. — Hearsay, — ^In  an  action  on  a  promissory  note,  defended 
on  the  ground  that  plaintiff  was  not  the  owner  of  the  note,  a  let- 
ter written  to  defendants  by  a  third  person,  tending  to  show  that 
he  was  the  owner  of  the  note,  was  inadmissible,    pp.  66S,  66S. 

Witnesses. — Privileged  Communications. — Attorney  and  Client. — State- 
ments made  by  defendant  to  her  attorney  in  reference  to  the  own- 
ership of  a  note  are  priyileged,  nnder  subdivision  three  of  §606 
Bums  1901,  and  the  court  erred  in  requiring  defendant,  over 
objection,  to  testify  to  such  statements  in  an  action  on  the  note. 
pp.  66S,  664. 

From  Sullivan  Circuit  Court ;  0.  jB.  Harris^  Judge. 

Action  by  Dennis  Hurst  against  Flora  George  and 
another.  From  a  judgment  for  plaintiff^  defendants  ap- 
peal.   Reversed, 

S.  R.  Hamill,  A.  J.  Kelley,  G.  W,  Buff  and  W.  P. 
Stratton,  for  appellants. 

8.  A.  HugheSj  G.  D.  Caldwell^  J.  0.  Piety^  C,  D.  Huntj 
J.  T.  Hays  and  W.  H.  Hays,  for  appellee. 

CoMSTOCK,  J. — ^This  action  was  ins'tituted  in  the  Vigo 
Circuit  Court  by  the  appellee  against  the  appellants  upon 
a  promissory  note  for  $450  claimed  to  have  been  executed 
by  appellants  to  the  appellee.  To  the  complaint  the  ap- 
pellant Flora  George  filed  an  answer  in  two  paragraphs; 
in  the  first  pleading  want  of  consideration;  in  the  second 
non  est  factum.  The  appellant  Alice  Hunter  filed  her  sep- 
arate answer  in  three  paragraphs ;  in  the  first  pleading  want 
of  consideration ;  in  the  second  that  she  executed  the  note 
as  surety  for  her  codefendant  Flora  George,  and  received 
no  consideration  therefor,  and  that  at  the  time  she  so  exe- 
cuted said  note  she  was,  and  still  is,  a  married  woman; 
in  the  third  non  est  factum.  Appellee  replied  to  the  sep- 
arate answer  of  Flora  George  by  a  general  denial,  and 
to  the  separate  answer  of  Alice  Hunter  he  filed  two  par- 
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agraphs  of  reply.  The  first  is  a  general  denial.  In  the 
second  he  admits  that  at  the  time  said  Alice  Hunter  signed 
the  note  sued  on  she  was,  and  still  is,  a  married  woman, 
but  that  the  note  was  executed  as  evidence  of  a  loan  of 
money  made  by  him  and  paid  to  her  at  the  time  for  her 
own  use  and  benefit. 

At  tliis  stage  of  the  proceedings  the  venue  was  changed 
from  the  Vigo  Circuit  Court  to  the  Sullivan  Circuit  Court 
in  which  last-named  court  the  appellants  filed  a  joint  an- 
swer, in  which  they  alleged,  in  substance,  that  at  the  time 
they  signed  the  note  one  Wright  L.  Kidder  was  alive; 
that  a  note  was  signed  by  the  appellants,  with  the  name 
of  the  payee  left  blank,  at  the  request  of  the  said  Wright 
L.  Kidder;  that  said  note  was  executed  in  consideration 
of  the  sum  of  $450,  money  advanced  to  the  appellant  Flora 
George  by  the  said  Wright  L.  Kidder;  that  said  Flora 
George  was  principal  in  said  note,  and  the  said  Alice 
Hunter  surety  thereon;  that  subsequent  to  the  signing  of 
said  note  the  name  of  appellee  was  written  in  said  note 
without  the  knowledge  or  consent  of  the  appellants.  The 
said  joint  answer  further  alleges  that  on  the  8th  day  of 
August,  1901,  Wright  L.  Kidder  departed  this  life,  leaving 
as  his  only  heirs  at  law  his  widow,  Elizabeth  Kidder,  and 
two  sons,  Frank  L.  and  Edson  W. ;  that  Edson  W.  and 
Elizabeth  Kidder  were,  by  the  Vigo  Circuit  Court,  duly 
appointed  administrator  and  administratrix  of  the  estate 
of  said  Wright  L.  Kidder ;  that  said  estate  has  been  finally 
settled,  and  the  administratrix  and  administrator  finally 
discharged ;  that  all  the  debts  of  said  estate  have  been  fully 
paid;  that  on  the  11th  day  of  January,  1902,  Edson  W. 
Kidder  departed  this  life,  leaving  as  his  only  heirs  at  law 
his  widow,  Kate  Kidder,  and  two  children,  Katherine  and 
Margaret;  that  Kate  Kidder  has  been  duly  appointed  ad- 
ministratrix of  the  estate  of  Edson  W.  Kidder,  and  said  es- 
tate is  now  Periling  settlement  in  the  Vigo  Circuit  Court. 
Appellee  repj^  i  fo  the  joint  answer  by  general  denial.    A 
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trial  by  the  court  without  the  intervention  of  a  jury  re- 
sulted in  a  judgment  in  favor  of  the  appellee  for  $624.80. 
The  overruling  of  appellants^  motion  for  a  new  trial  is 
the  only  error  assigned. 

The  first  reason  for  a  new  trial  discussed  is  the  exclu- 
sion as  evidence  of  an  envelope  addressed  to  Flora  George, 
Indianapolis,  Indiana,  with  postmark  dated  June  27, 1897; 
the  second,  exclusion  of  the  letter  identified  by  appellant 
as  the  one  received  by  due  course  of  mail,  and  enclosed 
in  said  envelope  addressed  to  her  at  Indianapolis,  at  which 
place  she  was  then  residing..  It  appears  from  the  evidence 
that  appellee  introduced  appellant  George  to  one  Wright 
L.  Kidder,  by  whom  he  had  been  formerly  employed.  The 
testimony  tends  strongly  to  show  that  subsequently,  for 
a  number  of  years,  improper  relations  existed  between  said 
Kidder  and  said  George.  The  testimony  also  tends 
strongly  to  show  that  in  delivering  the  money  for  which 
the  note  in  suit  was  executed,  appellee  was  acting  as  the 
agent  of  Kidder  and  retained  $50  out  of  the  $450  fur- 
nished by  Kidder  for  procuring  the  money.  Appellant 
George  testified  that  appellee  told  her  that  Kidder  was 
going  to  get  her  the  money ;  that  subsequently  it  was  done, 
and  the  note  which  appellee  testified  had  been  filled  out 
by  Kidder  was  signed ;  that  when  the  note  was  signed  it 
did  not  contain  the  date  of  payment  nor  the  name  of  the 
payee.  Appellant  Hunter  testified  that  she  could  not  read 
nor  write.  She  signed  the  note  with  a  cross  mark.  They 
both  testified  that  when  the  note  was  presented  for  sig- 
nature appellee  told  them  it  was  not  necessary  that  it  should 
have  the  time  of  payment  or  the  name  of  the  payee,  that 
he  only  wanted  their  signatures  that  Mr.  Kidder  might 
know  that  he  (appellee)  had  delivered  the  money.  Ap- 
pellants testified  that  appellant  Hunter  got  no  part  of  the 
money,  and  signed  the  note  as  surety  for  appellant  George. 
Appellants  were  married  women.  There  was  a  conflict  in 
the  testimony  as  to  the  condition  of  the  note  when  it  was 
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signed^  as  to  the  amount  of  the  money  paid  over,  and  to 
whom  it  was  delivered.  Appellants  testified  that  the 
money  was  delivered  to  Mrs.  George,  appellee,  that  $200 
of  it  was  given  to  Mrs.  George  and  $200  to  Mrs.  Hunter. 
Upon  appellee's  own  testimony  appellant  Hunter  was  surety 
for  $200  of  the  consideration  of  the  note.  The  letter 
sought  to  be  introduced  was  not  signed,  but  Mrs.  George 
testified  that  the  address  on  said  envelope  was  in  the  hand- 
writing of  Kidder.  The  letter  tended  to  show  that  the 
writer  had  furnished  the  money,  and  was  the  owner  and 
holder  of  the  note  in  question. 

Appellants  contend  that  the  letter  should  have  been  ad- 
mitted in  evidence  as  "a  declaration  in  disparagement  of 
the  title  of  the  declarant"  and  for  the  purpose  of  showing 
that  appellee  was  the  agent  of  Kidder.  We  think  it  was 
not  competent  for  either  reason.  Kidder  was  not  a  party 
to  the  action,  and  appellee  was  not  claiming  under  bimu 
The  letter  amounted  to  no  more  than  a  statement  of  a 
third  person  made  out  of  court,  not  under  oath,  and  not 
in  the  presence  of  appeUee.     It  was  hearsay. 

Exceptions  were  taken  to  the  following  questions  put 
to  the  appellant  George,  on  cross-examination,  while  tes- 
tifying as  a  witness:  "Will  you  tell  the  court  whether 
or  not  before  that  time,  December  12,  1901,  you  had  told 
your  attorneys  that  this  note  belonged  to  Kidder?  Did 
you  tell  your  attorneys  this  note  belonged  to  Kidder  before 
you  swore  to  this  answer  here  ?  What  is  your  best  judg- 
ment as  to  whether  you  told  your  attorneys  Kidder  owned 
this  note  before  or  after  you  signed  this  affidavit?  Did 
you  tell  your  attorneys  this  was  Kidder's  money  before 
you  had  signed  that  answer?  Did  yen  tell  the  attor- 
neys all  about  it  before  you  filed  the  answer  ?"  As  a  gen- 
eral rule  the  communications  of  a  client  to  his  attorney 
are  privileged.  The  evidence  in  the  case  at  bar  does  not 
bring  it  within  the  exception.  Reed  v.  Smith,  2  Ind.  160; 
BoTum  V.  t^Qy^is,  16  Ind.  50;  Bowers  v.  Briggs,  20  Ind. 
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139 ;  Oliver  v.  Pate,  43  Ind.  132 ;  Penn,  etc.,  Ins.  Co.  v. 
Wiler,  100  In<L  92,  60  Am.  Rep.  769.  Section  505  Bums 
1901,  subdivision  3,  provides  that  attorneys,  as  to  confi- 
dential communications  made  to  them  in  the  course  of  their 
professional  business  and  as  to  advice  given,  shall  not  be 
compelled  to  testify.  The  same  rule  has  been  applied  where 
the  client  was  on  the  witness-stand.  Bighr  v.  Reyher,  43 
Ind.  112;  Hemenway  v.  Smith,  28  Vt.  701;  Boho  v.  Bry- 
son,  21  Ark.  387,  76  Am.  Dec.  406.  See,  also,  cases  col- 
lected in  footnote  to  O'Brien  v.  Spaidding,  66  Am.  St. 
213 ;  Citizens'  St.  R.  Co.  v.  Shepherd,  30  Ind.  App.  193, 
and  cases  cited ;  Harris  v.  Rupel,  14  Ind.  209 ;  Excelsior 
Mut.  Aid  Assn.  v.  Riddle,  91  Ind.  84;  Penn,  etc..  Ins. 
Co.  V.  Wiler,  surpa.  Under  the  foregoing,  and  many  other 
cases  that  might  be  cited,  the  testimony  was  incompetent. 

The  judgment  is  reversed,  with  instructions  to  sustain 
the  motion  for  a  new  trial. 


Blair  v.  Whittaker. 

[Kg.  4,666.    Filed  Noyember  24,  1908.  ] 

Quieting  Titlk. — Notice  of  Vendee^s  Agent  as  to  Former  Corweyanees, — 
Sufficiency  of  Evidence. — In  a  suit  to  quiet  title,  the  evidence  showed 
tliat  the  real  estate  in  controversy  was  a  part  of  a  ^act  of  land,  a 
life  estate  in  which  had  been  devised  by  testator  to  his  wife  and 
the  fee  to  his  children;  tliat  the  children  executed  to  plaintiff  a 
deed  which  after  delivery  was  returned  to  the  justice  of  the  peace 
before  whom  it  had  been  acknowledged,  and  by  whom  an  im- 
I)ortant  correction  was  made ;  tliat  before  the  deed  was  returned 
and  recorded,  and  more  than  forty- five  days  after  its  execution, 
the  grantors  gave  a  warranty  deed  for  the  same  tract  of  land  to 
one  Stewart  who  executed  and  delivered  to  plaintiff  a  warranty 
deed  therefor,  which  latter  deed  was  lost  and  never  recorded;  that 
thereafter  the  testator's  said  children  conveyed  to  defendant  ad- 
joining lands,  and  unintentionally  the  land  in  controversy  was 
included.  Conversations  with  defendant's  agents  at  the  time  of 
the  last  conveyance,  admitting  knowledge  of  the  former  convey- 
ances of  the  land  by  the  same  grantors,  were  introduced  in  evi- 
dence, but  such  conversations  were  denied  by  the  agents.    Held, 
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that  the  trial  court  was  warranted  in  finding  that  defendant's 
agents  had  notioe  of  the  prior  conveyances  before  the  transfer  to 
defendant,  and  that  defendant  took  his  conveyance  charged  with 
knowledge  of  plaintiff's  right  nnder  the  unrecorded  deeds,  pp, 
666-669. 

Principal  and  Agent. — Notice  to  Agent. — ^Notice  to  an  agent  for  the 
pnrchaser  of  real  estate  is  notice  to  the  purchaser,     p.  670. 

Notice. — PvUing  Party  on  Inquiry, — ^Whatever  puts  a  party  on  in- 
quiry amounts  to  notice,    p,  671. 

Deeds. — Recording. — Validity. — ^The  recording  of  a  deed  is  not  es- 
sential to  itB  validity  as  between  the  parties,    p.  671. 

Same. — Disaffirmance  by  Infant  Feme  Covert. — ^Under  §3364  Bums  1901, 
a  mamed  woman  can  not  disaffirm  a  conveyance  made  during 
minority,  until  she  has  restored  to  her  grantee  the  full  considera- 
tion received,   p.  672. 

Vendor  and  Purchaser. — Possession  of  Land. — Notice. — ^Actual  pos- 
session of  lands  under  claim  of  title  is  sufficient  notice  of  such 
claim  to  put  others  on  inquiry  as  to  the  existence  and  nature  of 
the  claim,    p.  67S. 

From  Superior  Court  of  Vanderburgh  County ;  J.  H. 
Foster,  Judge. 

Suit  by  Florence  Whittaker  against  Samuel  D.  Blair  to 
quiet  title  to  real  estate.  From  a  judgment  for  plaintifi, 
defendant  appeals.    Affirmed. 

A.  P.  Twineham  and  C.  M,  McEobertSj  for  appellant. 
W.  E.  Stillwelly  Henry  Kister  and   T.   W.  Cullen,  for 
appellee. 

Wiley,  P.  J. — Suit  by  appellee  to  quiet  title.  The 
cause  originated  in  the  Gibson  Circuit  Court,  where  a 
trial  resulted  in  her  favor.  Appellant  took  a  new  trial, 
as  of  right,  under  the  statute,  and  thereupon  the  venue 
was  changed  to  the  court  below,  where  it  was  again  tried 
with  a  like  result.  Appellant  moved  for  a  new  trial  on 
the  ground  that  the  finding  was  contrary  to  law,  and  was 
not  supported  by  sufficiept  evidence,  and  for  alleged  error 
in  admitting  certain  evidence. 

Appellant  grounds  his  right  to  a  reversal  solely  on  the 
insufficiency  of  the  evidence. 

Appellee  claims  title  by  virtue  of  deeds  which  were  not 
recorded  witii^j  the  statutory  period,  but  avers  in  her  com- 
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plaint  that  appellant  purchased  the  real  estate  with  full 
knowledge  of  the  unrecorded  conveyances  to  her  while  she 
was  in  possession. 

In  view  of  the  facts  as  disclosed  bv  the  evidence  it  is 
important  to  state  the  material  averments  of  the  complaint 
It  is  alleg^  that  on  February  10,  1S97,  Henry  Robinson, 
John  Bobinson,  and  Julia  A.  Jordon  were  the  owners  of 
the  undivided  two-thirds  of  the  real  estate  in  controversy, 
which  on  said  day  was  conveyed  to  appellee;  that  said 
deed  was  executed  before  one  Gilniore,  a  justice  of  the 
peace ;  that  it  was  sent  to  the  recorder's  office  to  be  recorded ; 
that  the  recorder  returned  it  to  appellee  to  be  corrected; 
that  she  immediately  delivered  it  to  said  Gilmore  for  cor- 
rection ;  that  while  in  his  possession  he  died,  and  that  after 
his  death  said  corrected  deed  was  found,  dated  February 
19,  1897,  but  not  until  after  appellants  had  obtained  a 
deed  to  the  same  land  from  a  part  of  the  said  parties; 
that  immediately  after  the  purchase  of  said  real  estate, 
appellee  took  possession  of  it;  that  she  has  ever  since  re- 
mained in  possession  and  occupied  it,  and  that  she  has 
made  valuable  improvements  thereon;  that  on  the  26th 
day  of  June,  1897,  Julia  A.  JordOn,  Mack  Lucas,  and 
Julia  Lucas,  formerly  Julia  Robinson,  were  the  owners 
of  the  other  undivided  one-third  interest  in  said  real  estate, 
and  on  said  day  conveyed  the  same  to  one  William  M. 
Stewart,  who  conveyed  the  same  to  appellee  on  or  about 
the  1st  of  July,  1897 ;  that  said  deed  had  been  lost  with- 
out any  fault  of  appellee  and  can  not  be  found;  that  she 
immediately  took  possession  of  said  one-third  interest  in 
said  real  estate  so  conveyed,  and  has  remained  in  posses- 
sion ever  since;  that  before  said  deed  was  corrected  as 
aforesaid,  and  after  appellee  had  purchased  all  of  the  land 
in  controversy,  appellant  quietly  and  secretly  obtained, 
with  full  knowledge  of  appellee's  rights  therein,  a  war- 
ranty deed  from  the  said  John  and  William  Robinson, 
Mack  Lucas,  and  Julia  Lucas  to  said  real  estate,  together 
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with  other  lands  in  the  immediate  vicinity  thereof,  sub- 
ject to  the  life  estate  of  said  Julia  A.  Jordon,  and  had 
such  deeds  properly  recorded.  It  is  averred  that  said  deeds 
to  appellant  are  a  cloud  upon  her  title,  etc.  Both  parties 
claim  title  by  purchase  from  the  heirs  and  devisees  of  one 
William  J.  Jordon,  deceased. 

The  decision  of  the  case  rests  upon  the  application  of 
the  law  to  the  following  facts:  William  J.  Jordon  died, 
testate,  the  owner  of  several  tracts  of  real  estate,  including 
the  forty  acres  in  dispute.  By  his  will  he  bequeathed  to 
his  wife,  Julia  A.  Jordon,  in  fee,  certain  of  his  real  estate, 
and  gave  her  a  life  estate  in  all  of  his  lands.  The  lands 
in  which  he  gave  a  life  estate  to  his  wife  at  her  death 
vested  in  fee  in  William  H.  Robinson,  John  Robinson,  and 
Julia  Robinson,  who  were  children  of  the  testator's  sister. 
February  19,  1897,  Julia  A.  Jordon,  William  H.  and 
John  Robinson  conveyed  by  warranty  deed  to  appellee  the 
undivided  two-thirds  of  the  real  estate  in  question.  That 
deed  was  executed  before  one  Gilmore,  a  justice  of  the 
peace,  and  was  tendered  to  the  recorder  to  be  recorded 
within  the  statutory  period,  but  he  refused  to  record  it 
because  of  some  defect.  It  was  thereupon  returned  to  the 
justice  of  the  peace  before  whom  it  had  been  acknowledged 
for  correction;  was,  in  fact,  corrected,  but  never  recorded 
until  August  27,  1900.  June  26,  1897,  Julia  A.  Jordon, 
Mack  Lucas,  and  Julia  Lucas,  nee  Robinson,  conveyed 
by  warranty  deed  to  William  M.  Stewart  all  their  interest 
in  and  to  the  forty-acre  tract  in  controversy.  This  deed 
was  not  recorded,  and  when  it  was  executed  Julia  Lucas 
was  a  minor,  while  her  husband  was  over  the  age  of  twenty- 
one  years.  About  July  1,  1897,  William  M.  Stewart  con- 
veyed the  same  land  to  appellee,  which  deed  was  lost,  and 
hence  not  recorded.  July  31,  1897,  John  Robinson  con- 
veyed to  appellant  all  of  his  interest  in  the  real  estate, 
subject  to  the  life  estate  of  Julia  A.  Jordan.  August  2, 
1897,  WiUia|vj  Jl.  Jordan  made  a  like  conveyance  to  ap- 


06S        APPETXATE  C'OrRT  OF  IXDIAXA, 

Bliiir  r.  Whittaker. 

pellant.  I)eoenil)er  27,  1S07,  after  Julia  Lucas  haJ  ar- 
rived at  full  age,  she  conveyed — ^her  husband  joining  her — 
to  appellant  all  the  interest  Julia  A.  Lucas  had  in  and  to 
the  real  estate  imder  the  will  of  William  J.  Jordan,  sub- 
ject to  the  life  estate  of  his  widow.  These  last  three  deeds 
were  duly  recorded.  When  the  deeds  above  specified*  were 
executed  to  Julia  A.  Lucas,  she  took  possession  of  the  real 
estate,  made  valuable  improvements  thereon,  and  has  re- 
mained in  possession  ever  since.  Appellant  owned  other 
real  estate  in  the  same  vicinity,  and  he  and  his  son,  who 
was  his  agent  in  purchasing  the  interest  that  the  Robinson 
bovs  and  their  sister  had  in  the  real  estate  under  the  will 
of  Jordan,  were  frequently  in  the  neighborhood,  and,  to  our 
judgment,  the  evidence  clearly  shows  that  they  knew  ap- 
pellee was  in  possession  of  the  real  estate  here  in  dispute. 
On  the  dav  that  Mrs.  Lucas  and  her  husband  executed 
their  deed  to  appellant,  she  re-acknowledged  the  deed  which 
she  had  made  to  Stewart. 

These  facts  all  stand  unchallenged,  and  the  disputed 
question  of  fact  is,  did  appellant  have  notice  or  knowledge 
of  the  several  convevances  from  the  Robinsons  and  Mrs. 
Lucas  to  appellee  before  he  received  his  deeds  of  convey- 
ance from  them  ?  A  mixed  question  of  law  and  fact  also 
arises  on  appellant's  assumption  that  the  conveyance  of 
Mrs.  Lucas  to  him  after  she  became  of  age  was  a  disaffirm- 
ance of  her  former  convevance  to  Stewart.  We  shall  first 
consider  the  disputed  question  of  fact  as  to  appellant*s 
knowledge.  The  evidence  does  not  bring  notice  to  appel- 
lant himself,  and  if  he  had  notice  it  was  through  his  agents. 
Both  of  the  Robinson  boys  were  ignorant  and  illiterate. 
.They  could  neither  read  nor  write,  and  their  signatures  to 
all  of  the  deeds  are  bv  mark.  Their  sister,  Mrs.  Lucas, 
could  barely  write  her  name  and  read.  The  evidence  does 
not  disclose  any  dishonesty  on  their  part,  for  it  is  not  pre- 
tended that  they  sold  their  interests  in  this  land  to  appellee, 
and  afterward  tried  to  profit  dishonestly  by  again  selling 
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it  to  appellant  On  the  contrarv,  tlie  evidence  shows  that 
in  their  conveyances  to  appellant  they  did  not  know  this 
particular  tract  was  included,  and,  in  fact,  did  not  intend 
to  include  it  In  the  negotiations  leading  up  to  and  in- 
cluding the  execution  of  deeds  to  appellant  and  the  pay- 
ment of  the  money,  John  Blair,  a  son  of  appellant,  and 
one  Edward  Moore,  were  representing  him  as  his  agents. 
The  evidence  establishes  beyond  all  question  such  agency. 
On  the  dav  that  William  H.  Robinson  executed  his  deed 
to  appellant,  Guy  Wliittaker,  husband  of  appellee,  had  a 
conversation  with  John  Blair,  in  which  he  told  him  of  the 
trade  by  which  he  (meaning  his  wife)  had  bought  the  land ; 
that  the  deed  had  not  been  recorded,  and  that  John  Blair 
said  to  him  that  he  imderstood  that  trade,  and  understood 
that  they  had  bought  the  land ;  that  Whittaker  said  to  him 
he  was  afraid  there  would  be  trouble  about  it,  and  he  repHe<l 
there  would  not  be;  that  he  put  that  tract  in  the  deed  for 
fear  there  should  be  a  mistake ;  that  he  wanted  to  wait  until 
he  bought  the  next  heir,  Julia  Lucas,  and  then  he  would 
deed  back  to  Whittaker.  John  Robinson,  who  executed  his 
deed  to  appellant  on  July  31,  1897,  testified  that  he  told 
John  Blair  before  the  deed  was  made  that  he  had  deeded 
the  forty  acres  in  controversy  to  appellee. 

Julia  Lucas  testified  that  the  real  estate  which  she  con- 
veyed to  Stewart  was  not  to  be  included  in  what  she  deedcnl 
to  appellant.  The  deed  she  made  to  appellant  was  not  read 
over  to  her,  and,  in  the  light  of  her  evidence,  it  is  clear 
that  she  had  not  intended  to  include  the  tract  in  contro- 
versy. This  fact  may  become  important  when  we  come  to 
consider  the  question  of  her  disaffirmance  of  the  Stewart 
deed,  as  claimed  by  appellant. 

John  Blair  admitted  in  his  evidence  that  John  Robinson 
told  him  that  the  forty  acres  he  deeded  to  appellee  was  not 
to  be  included  in  appellant's  deed,  but  says  that  he  told  him 
that  after  the  ^^^  ^^^  executed  to  his  father,  and  after 
the  money  ^^^  paid. 
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Ed  Moore  testified  in  substance  that  he  knew  that  John 
Robinson  had  deeded  his  interest  in  this  particular  forty- 
acre  tract  to  appellee,  and  that,  as  he  was  selling  his  in- 
terest in  the  Jordan  lands  to  appellant,  the  latter  con- 
veyance would  not  affect  the  former  deed.  The  evidence 
also  clearly  shows  that  Moore  knew  that  John  Robinson 
had  deeded  to  appellee  his  interest  in  the  forty-acre  tract 
adjoining  her  place. 

Mack  Lucas  testified  that,  before  he  and  his  wife  and  the 
Robinsons  made  their  deeds  to  appellant,  he  told  John  Blair 
that  his  wife  had  deeded  her  interest  in  the  land  to  Stewart, 
and  that  John  replied:  "He  didn't  care  much  about  it- 
All  he  cared  for  was  the  hill  land."  This  evidence  is  not 
contradicted,  except  in  a  general  way,  and  appellant's 
agents,  his  son  and  Moore,  testified,  in  substance,  that  they 
had  no  knowledge  of  the  several  transfers  to  appellee  until 
after  the  conveyances  to  appellant 

From  this  evidence  the  trial  court  was  fullv  warranted 
in  finding,  as  it  must  have  foimd,  that  appellant's  agents 
had  notice  of  the  several  conveyances  to  appellee  before 
they  made  the  conveyances  to  appellant  The  general  rule 
is  that  notice  to  an  agent  is  notice  to  the  principal  of  any 
matter  that  is  within  the  scope  of  the  agency.  Marion 
Mfg.  Co.  V.  Harding,  155  Ind.  648 ;  Supreme  Court,  etc., 
V.  Sullivan,  26  Ind.  App.  60. 

It  has  many  times  been  declared  that  in  the  relation  of 
the  principal  and  the  third  party  the  rule  is  that  notice  to 
an  agent  is  notice  to  the  principal,  if  the  agent  comes  to 
the  knowledge  of  facts  while  he  is  acting  for  the  principal. 
Huffcut,  Agency  (2d  ed.),  §§141,  142.  In  1  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  1144,  it  is  said:  "It  may  be  stated 
as  a  broad  proposition  of.  law  that  notice  to  an  agent  is, 
in  contemplation  of  law,  notice  to  the  principal."  See, 
also,  1  Am.  &  Eng.  Ency.  Law,  419.  This  doctrine  has 
been  recognized  in  repeated  decisions  both  in  England  and 
most  of  the  states  of  the  Union.     The  same  rule  prevails 
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in  the  federal  courts.  We  shall  not  cite  the  many  cases  so 
holding,  but  reference  is  here  made  to  them  in  the  above 
cited  volumes  of  the  Am.  &  Eng.  Ency.  of  Law. 

In  Illinois  it  was  held  that  if  an  agent  has  notice  at  the 
time  of  his  purchase  for  his  principal  of  tHe  equitable 
rights  of  another,  and  of  the  claim  of  the  latter  to  have 
previously  purchased  the  subject-matter  of  the  sale,  such 
fact  would  be  notice  to  the  principal.  Whitney  v.  Burr, 
115  111.  289. 

In  Missouri  it  was  held  that  he  who  takes  with  notice 
of  an  equity  takes  subject  to  the  equity.  This  is  not  neces- 
sarily positive  information  brought  directly  home,  but  a 
fact  that  would  put  an  ordinarily  prudent  man  on  inquiry. 
Also  that  the  party  will  be  as  much  bound  by  notice  given 
to  his  agent  as  if  it  was  given  to  himself,  personally. 
Meier  v.  Blume,  80  Mo.  179. 

The  rule  is  that  whatever  puts  a  party  on  inquiry 
amounts,  in  law,  to  notice.  Private  inquiry  would  lead  to 
the  knowledge  of  the  requisite  fact  by  the  exercise  of  dili- 
gence of  an  ordinarily  prudent  man.  Indiana^  etc.,  B.  Co. 
V.  McBroom,  114  Ind.  198;  Wilson  v.  Hunter,  30  Ind. 
466;  Case  v.  Bumstead,  24  Ind.  429;  16  Am.  &  Eng. 
Ency.  Law,  792. 

Under  the  rules  stated,  and  the  facts  as  disclosed  by 
the  record,  it  is  evident  that  appellant  took  the  convey- 
ances from  John  and  William  Robinson  and  Mrs.  Lucas, 
charged  with  the  knowledge  of  appellee's  right  under  her 
unrecorded  deeds. 

The  recordation  of  a  deed  is  not  essential  to  its  validity 
as  between  the  parties,  and  they  are  bound  by  it  in  the 
absence  of  such  recordation.  If  it  is  recorded,  it  is  con- 
sidered notice  to  all  the  world,  and  if  it  is  not  recorded 
it  can  not  prevail  against  a  subsequent  innocent  purchaser 
without  notice.  Tiedeman,  Real  Property,  §816.  In  3 
Washburn,  ^J^^I  Property  (5  th  ed.),  343,  the  rule  is  stated 
as  follows;    ii^ho  proposition  may  be  regarded  as  applica- 
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ble  to  all  the  states,  that  actual  notice  has  the  same  effect  in 
determining  tlje  right  of  precedence  between  parties  claim- 
ing under  different  deeds  from  the  same  grantor  as  the 
record  thereof  regularly  made  would  itself  have.  *  *  * 
If  the  grantee  in  the  second  deed  which  is  recorded  knew 
of  a  prior  unrecorded  deed  when  he  took  it,  the  latter  will 
take  precedence  of  the  former,  tliough  the  real  purchaser, 
and  the  one  who  paid  tlic  consideration,  and  had  the  deed 
made  to  such  grantee,  did  not  know  of  the  prior  deed." 

« 

See,  also,  Murphy  v.  Nathans,  46  Pa.  St.  508;  Givan  v. 
Dow,  7  Blackf.  210. 

It  is  urged  by  appellant  that  Julia  Lucas  disaffirmed  her 
deed  to  Stewart  after  she  arrived  at  her  majority  by  the 
execution  of  her  deed  to  appellant.  True,  the  rule  is  that 
one  who  executes  a  deed  during  her. or  his  minority  may, 
upon  arrival  at  majority,  under  certain  conditions,  dis- 
affirm said  deed;  and  the  execution  of  a  deed  to  another 
after  such  majority  is  in  law  a  disaffirmance.  Losey  v. 
Bond,  94  Ind.  67;  Riggs  v.  Fisk,  64  Ind.  100. 

In  this  case,  however,  under  the  evidence,  the  subsequent 
conveyances  by  Mrs.  Lucas  to  appellant  after  her  majority 
would  not  amount  to  a  disaffirmance,  for  two  reasons:  (1) 
Because  it  is  shown  that  she  did  not  understand  or  intend 
that  the  land  in  controversv  was  to  be  included  in  the 
deed  to  appellant;  and  (2)  she  specifically  affirmed  the 
convevance  to  Stewart  after  her  maioritv  bv  re-acknowl- 
edging  the  deed  to  him.  Again  it  is  provided  by  statute 
that  in  "all  sales  by  an  infant  feme  covert  of  lands  belong- 
ing to  her,  and  in  which  sales  and  conveyances  her  hus- 
band has  joined,  he  being  of  full  age,  said  infant  shall  not 
be  permitted  to  disaffirm  said  sale,  imtil  she  shall  first  re- 
store to  the  person  owning  said  real  estate  the  consideration 
she  received  for  said  land."  §3364  Bums  1901.  Xo  pre- 
tense is  made  that  Mrs.  Lucas  restored,  or  offered  to  restore 
the  consideration  she  received  from  Stewart  There  was  no 
disaffirmance  in  this  case. 


NOVEMBER  TERM,  1903— Vol.  31.  673 

Dunn  V,  Dilks. 

There  is  another  reason  why  appellant  was  put  upon  in- 
quiry, and  hence  is  not  in  a  i)osition  to  take  advantage  of 
appellee's  unrecorded  deeds.  The  latter  was  in  possession 
under  a  claim  of  title.  It  is  the  rule  both  in  this  country 
and  in  England  that  actual  possession  of  lands  under  a 
claim  of  title  is  sufficient  notice  of  such  claim  to  put  others 
on  inquiry  as  to  the  existence  and  nature  of  the  claim. 
Dyer  v.  Eldridge,  136  Ind.  654,  658 ;  Jeffersonville,  etc., 
R.  Co.  V.  Oyler,  60  Ind.  383;  Tuttle  v.  Churchman,  74 
Ind.  311 ;  Jeffersonville,  etc.,  R.  Co.  v.  Oyler,  82  Ind.  394; 
Campbell  v.  Indianapolis,  etc.,  R.  Co,,  110  Ind.  490; 
4  Cent.  L.  J.  122 ;  16  Am.  &  Eng.  Ency.  Law,  800 ;  Vaughn 
V.  Tracy,  22  Mo.  415. 

While  the  record  may  fail  to  show  by  positive  and  direct 
evidence  that  appellant  or  his  agents  knew  appellee  was  in 
possession,  a  reasonable  inference  from  all  the  facts  and 
circumstances,  leads  conclusively  to  that  result.  It  is  the 
general  rule  in  the  United  States  that  possession  of  the 
grantee  under  a  prior  recorded  deed  is  constructive  notice 
of  title  under  which  he  holds.  Tiedeman,  Real  Property, 
§816  et  seq,,  and  authorities  there  collected  and  cited. 

What  we  have  said  disposes  of  all  questions  discussed  by 
counsel  adversely  to  appellant,  and  the  judgment  is 
affirmed. 


Dunn  et  al.,  Executors,  v.  Dilks,  Executrix. 

[No.  4,688.    Filed  November  24,  1908.  ] 

Judgments. — Revival, — Merger, — Scire  Facias, — Where  judgment  was 
rendered  on  a  note  and  snch  Jndgment  revived  by  writs  of  scire 
fadaB,  the  note  was  merged  in  the  original  judgment,  and  that 
jndgment  was  merged  into  the  succeeding  ones,    p,  678. 

Same. — Foreign  Judgments. — Enforcement. — Scire  Facias. — A  suit  can 
not  be  maintained  in  this  State  ui)on  a  judgment  rendered  in 
Pennsylvania  upon  returns  of  nihil  to  two  successive  writs  of  scire 
facias  issued  to  revive  the  judgment,  where  the  defendant  at  the 
time  of  the  issii|xi^  ^^  ^^^  writs  was  a  resident  of  Indiana,  and 
out  of  the  i^irig^jQtioii  of  the  court  that  rendered  the  judgment. 
pp.  674-686. 

Vol.  81^^ 
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From  Marion  Circuit  Court  (10,462);  H.  C.  AUrn. 
Judge. 

Action  by  R.  W.  Dunn  and  others,  executors  of  the 
estate  of  John  S.  McCraj,  deceased,  against  Eleanors 
Dilks,  executrix  of  the  will  of  John  H.  Dilks,  deceased. 
From  a  judgment  in  favor  of  defendant^  plaintiffs  ap- 
peal.   Affirmed. 

A.  C.  AyreSj  A.  Q.  Janes j  J.  E.  Hollett^  J.  H.  Osmtr^  A^ 
E.  OsnuTj  N.  F.  Osmer  and  G.  TT.  Blainy  for  appellants. 

F.  E.  Gavifiy  71  P.  Davis  and  J.  L.  GamUj  for  ap- 
pellee. 

Wiley,  P.  J. — ^A  demurrer  for  want  of  sufiBcient  facts 
was  sustained  to  appellants'  amended  complaint,  and,  ther 
refusing  to  plead  over,  judgment  was  rendered  against 
them  for  costs.  Sustaining  the  demurrer  to  the  amended 
complaint  is  assigned  as  error. 

The  complaint,  together  with  the  exhibits  and  exemplifi- 
cations, is  voliuninous,  but  the  facts  as  stated  in  the  com- 
plaint upon  which  the  decision  must  rest  may  properly  be 
stated  in  few  words.  On  August  11,  1871,  the  deceased, 
John  H.  Dilks,  and  Robert  Sutton  executed  their  joint 
note,  payable  to  James  S.  McCray,  now  deceased,  due 
ninety  days  after  date,  for  $1,025.  This  note  contained 
the  following  clause:  "And  we  empower  any  attorney  of 
record  in  this  commonwealth,  or  elsewhere,  'to  appear  for 
us  and  confess  judgment  against  us  for  the  above  sum,  to- 
gether with  the  ten  per  cent,  additional,  with  cost  of  suit, 
release  of  errors,  and  without  stay  of  execution.'* 

The  note  shows  on  its  face  that  it  was  executed  in  the 
commonwealth  of  Pennsylvania.  At  the  time  of  the  exe- 
cution  of  said  note  there  was,  and  ever  since  has  been^  in 
force  in  the  commonwealth  of  Pennsylvania  the  following 
statute:  "It  shall  be  the  duty  of  the  prothonotary  of  any 
court  of  record  within  this  commonwealth  on  the  applica- 
tion, of  any  person  being  the  original  holder,  or  assignee  of 
such  holder,  of  a  note,  bond  or  other  instrument  of  writing 
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in  which  judgment  is  confessed,  or  containing  a  warrant 
for  an  attorney  of  law  or  other  person,  to  confess  judgment, 
to  enter  judgment  against  the  person  or  persons  who  exe- 
cuted the  same,  for  the  amount  which,  from  the  face  of  the 
instrument,  may  appear  to  he  due,  without  the  agency  of 
an  attorney,  a  declaration  filed  with  such  stay  of  execution 
as  may  be  therein  mentioned  for  the  fee  of  $1,  to  be  paid 
by  the  defendant  party  entering  in  his  docket  the  date  and 
tenor  of  the  instrument  of  writing  on  which  the  judgment 
may  be  filed,  which  shall  have  the  same  force  and  effect 
as  if  the  declaration  had  been  filed,  and  jiidgment  been 
confessed  by  an  attorney  or  jiidgment  been  obtained  in 
open  court,  and  in  term  time." 

The  note  referred  to  was  not  paid  at  maturity,  and  on 
the  20th  day  of  August,  1872,  the  holder  of  the  note  pre- 
sented it  to  a  prothonotary  of  the  court  of  common  pleas 
of  Crawford  county,  in  the  commonwealth  of  Pennsyl- 
vania, and  such  prothonotary  entered  judgment  thereon 
against  the  makers.  On  the  11th  day  of  October,  1876, 
the  judgment  so  entered  had  not  been  satisfied,  and  on  that 
date  it  was  transferred  to  the  court  of  common  pleas  of 
Venango  county  in  said  state,  in  accordance  with  the  statute 
then  in  force,  which  statute  is  as  follows :  "In  addition  to 
the  remedies  now  provided  by  law,  hereafter  any  judgment 
in  any  district  court,  or  court  of  xx)mmon  pleas  of  Pennsyl- 
vania, may  be  transferred  from  the  court  in  which  they 
are  entered,  to  any  other  district  court,  or  court  of  common 
pleas  in  this  commonwealth,  by  filing  of  record  in  said 
other  court  a  certified  copy  of  the  whole  record  in  the  case. 
And  any  prothonotary  receiving  such  certified  copj^  of 
record,  in  any  case  in  which  judgment  has  been  entered  by 
another  court  or  in  another  court  by  transcript  from  jus- 
tices of  the  peace,  shall  file  the  same,  and  forthwith  tran- 
scribe the  docket  entry  thereof  into  his  own  docket;  and 
the  case  may  tjjgn  he  proceeded  in  and  the  judgment  and 
costs  collected  ly  e5:ecutions,  bill  of  discovery,  or  attach- 
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ment,  as  prescribed  by  the  act  entitled  ^An  act  relating  to 
executions/  passed  the  16th  day  of  June,  1836 ;  and  as  to 
lien,  revivals,  executions,  and  so  forth,  it  shall  have  the 
same  force  and  effect,  and  no  other,  as  if  the  judgment  had 
been  entered,  or  the  transcript  been  originally  filed  in  the 
same  court  to  which  it  has  thus  been  transferred." 

On  the  11th  of  August,  1871,  there  was  in  force  in  the 
commonwealth  of  Pennsylvania,  and  ever  since  has  been, 
the  following  statute:  "Upon  all  judgments  already  en- 
tered, or  which  may  be  hereafter  entered  in  any  court  of 
record  within  this  commonwealth,  it  shall  be  lawful  to  sue 
out  a  writ  of  scire  facias  to  revive  the  same  according Jto  the 
provisions  of  this  act,  and  the  act  of  which  this  act  is  a 
supplement,  or  to  revive  the  same  by  agreement  of  the 
parties  filed  and  docketed  as  aforesaid,  notwithstanding  the 
day  of  the  payment  of  the  money  for  which  such  judgment 
may  be  rendered,  or  any  part  thereof,  may  not  have  arrived 
at  the  time  of  suing  out  such  writ  of  scire  facias,  or  the 
revival  of  such  judgment  by  agreement,  as  aforesaid,  and 
notwithstanding  any  other  condition  or  contingency  may 
be  attached  to  such  judgment  or  any  execution  may  have 
been  issued  to  such  judgment;  and  moreover,  no  order  or 
rule  of  court,  or  any  other  process  or  proceeding  thereof, 
shall  have  the  effect  of  obviating  the  necessity  of  the  re- 
vival, in  manner  herein  prescribed,  of  any  judgment  what- 
ever." 

On  March  7,  1882,  in  accordance  with  the  provisions  of 
the  statute  last  cited,  a  writ  of  scire  facias  was  issued  by 
the  prothonotary  of  the  court  of  common  pleas  of  Venango 
county,  Pennsylvania,  to  revive  said  judgment  and  placed 
in  the  hands  of  the  sheriff  of  said  county  for  service.  Said 
scire  facias  writ  was  returned,  indorsed  by  the  sheriff  that 
the  defendants  could  not  be  found.  Thereupon,  and  in  ac- 
cordance with  the  statute  then  in  force  in  said  state,  procla- 
mation was  made  by  the  court  crier  of  said  court,  calling 
upon  all  persons  interested  to  show  cause  why  such  judgment 
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should  not  be  revived.  The  statute  to  which  reference  was 
last  made  is  as  follows:  "All  such  writs  of  scire  facias 
shall  be  served  upon  the  terre  tenants,  or  persons  occupying 
the  real  estates  bound  by  the  judgments ;  and, also  where  he 
or  they  can  not  be  found,  on  the  defendant  or  defendants, 
his  or  their  feoffee  or  feoffees,  or  on  their  heirs,  executors, 
or  administrators  of  such  defendant  or  defendants,  his  or 
their  feoffee  or  feoffees,  and  where  the  land  or  estate  is  not 
in  the  immediate  occupation  of  any  person,  and  the  defend- 
ant or  defendants,  his  or  their  feoffee  or  feoffees,  or  their 
heirs,  executors,  or  administrators  can  not  be  found,  procla- 
mation shall  be  made  in  open  court,  at  two  succeeding 
terms,  by  the  crier  of  the  court  in  which  such  proceedings 
may  be  instituted,  calling  upon  all  persons  interested  to 
show  cause  why  such  judgment  should  not  be  revived.  And 
no  proof  of  the  due  service  thereof,  or  no  proclamation  hav- 
ing been  made  in  the  manner  hereinbefore  set  forth,  the 
court  from  which  the  said  writ  may  have  issued  shall,  un- 
less sufficient  cause  to  prevent  the  same  is  shown,  at  or 
before  the  second  term,  subsequent  to  the  issue  of  the  writ, 
direct  and  order  the  revival  of  any  such  judgment  during 
another  period  of  five  years  against  the  real  estate  of  such 
defendant  or  defendants.  And  proceedings  may,  in  like 
manner,  be  had  again  to  revive  any  such  judgment  at  the 
end  of  the  said  period  of  five  years,  and  so  from  period  to 
period  as  often  as  the  same  may  be  found  necessary." 

At  the  time  said  scire  facias  writ  was  returned  indorsed 
^rffot  found"  as  to  the  defendants,  nor  at  any  time  since, 
has  anyone  interposed  any  objection  to  the  revival  of  said 
judgment. 

May  2,  1883,  a  second  scire  facias  writ  was  issued  for 
the  revival  of  said  judgment,  which  was  also  returned  "Not 
found"  as  to  the  defendants.  Proclamation  was  again  made 
by  the  court  crier,  and  no  one  appeared,  nor  has  since  ap- 
peared, and  interposed  any  objection  to  the  revival  of  the 
judgment    geptemher  10,  1883,  judgment  was  entered  and 
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liquidated  in  said  court  of  common  pleas  against  the 
makers  of  said  note  in  the  simi  of  $1,763.  May  31,  1899, 
James  S.  McCray,  the  original  payee  of  said  note,  died, 
and  the  appellants  were  appointed  executors  of  his  estate, 
and  on  May  31,  1899,  such  executors  had  another  scire 
facias  writ  issued  to  revive  said  judgment,  and  said  writ 
was  returned  "Not  found"  as  to  said  defendants,  and  upon 
such  return  the  court  crier  made  proclamation  in  court,  ad 
required  by  statute.  On  August  1,  1899,  an  alias  scire 
facias  writ  was  issued  to  revive  said  judgment,  placed  in 
the  hands  of  the  sheriff  for  service,  and  was  also  returned 
"Not  found."  Proclamation  was  made  in  like  manner, 
and  no  one  at  that  time,  or  since,  interposed  any  objection 
to  the  revival  of  said  judgment.  And  on  April  3,  1900, 
judgment  was  entered  and  -liquidated  against  the  defend- 
ants in  said  court  of  common  pleas  in  the  sum  of  $3,499.53. 
At  the  time  of  the  execution  of  the  original  note  both  of 
the  makers  were  residents  of,  and  domiciled  in,  the  com- 
monwealth of  Pennsylvania.  It  is  observable  that  this 
proceeding  is  not  based  upon  the  original  note,  nor  the 
original  judgment  as  entered  by  the  prothonotary,  for  the 
principle  is  well  defined  that  the  note  was  merged  into  the 
original  judgment,  and  that  that  judgment  was  merged  into 
the  succeeding  one,  and  so  on  until  the  judgment  last  en- 
tered on  April  3,  1900,  and  that  is  the  basis  of  this  action. 
Some  technical  objections  are  made  to  the  complaint,  but 
from  the  view  of  the  law  which  we  have  taken,  we  deem  it 
unnecessary  even  to  refer  t6  such  technical  objections,  and 
shall  determine  the  rights  of  the  parties  upon  their  merits. 
It  is  the  theory  of  appellants,  as  disclosed  by  their  brief 
and  in  oral  argument,  that  the  complaint  affirmatively 
shows  that  the  original  judgment  and  all  subsequent  revi- 
vals thereof,  were  in  strict  accordance  with  the  laws  of  tlie 
commonwealth  of  Pennsylvania,  and  the  courts  of  this  state 
are  bound  thereby,  under  that  provision  of  the  federal  con- 
stitution which  says :  "Full  faith  and  credit  shall  be  given 
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in  each  state  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state/'  Const.  U.  S.,  Art.  4, 
§1.  On  the  contrary,  counsel  for  appellee  contend  that 
the  original  judgment  is  not  within  that  constitutional  pro- 
vision, because  it  is  not  a  judgment  of  a  court,  nor  of  any 
judicial  officer,  but  merely  the  act  of  a  ministerial  officer, 
which  does  not  rise  to  the  dignity  of  a  judgment  within  the 
provision  of  the  Constitution.  It  is  also  contended  that  the 
original  note  authorized  an  attorney  to  appear  and  confess 
judgment,  and  as  this  was  never  done,  the  courts  of  this 
State  are  not  required  to  enforce  against  a  citizen  of  this 
State  a  judgment  by  virtue  of  such  warrant  of  attorney, 
and  without  any  appearance  by  him  or  for  him.  It  is  also 
contended  that  a  scire  facias  judgment  rendered  in  the 
state  of  Pennsylvania  without  ser\'ice  of  process  or  appear- 
ance can  not  be  enforced  in  this  State,  notwithstanding  it 
might,  under  the  laws  of  that  state,  be  a  valid  and  binding 
judgment,  and  enforceable  against  the  judgment  defendant. 

In  the  case  of  Thormann  v.  Frame,  176  U.  S.  350, 
20  Sup.  Ct.  446,  44  L.  Ed.  500,  Chief  Justice  Fuller  said : 
"It  is  thoroughly  settled  that  the  constitutional  provision 
that  full  faith  and  credit  shall  be  given  in  each  state  to 
the  judicial  proceedings  of  other  states,  does  not  prechule 
inquiry  into  the  jurisdiction  of  the  court  in  which  the  judg- 
ment is  rendered  over  the  subject-matter,  or  the  parties 
affected  by  it,  or  into  the  facts  necessary  to  give  such  juris- 
diction." 

In  the  decision  of  this  case,  our  inquiry  need  not  go 
farther  than  to  determine  whether  or  not  the  common  pleas 
court  of  Venango  county,  Pennsylvania,  by  the  proceed- 
ings under  the  scire  facias  writ,  acquired  jurisdiction  over 
the  person  of  the  defendant,  so  as  to  render  a  judgment 
binding  on  him  in  this  State.  It  certainly  did  not  acquire 
jurisdiction  over  him  by  virtue  of  the  warrant  of  attorney 
expressed  iji  jfje  note,  for  that  power  or  warrant  was  ex- 
hausted in  H^  rendition  of  the  original  judgment.    It  did 
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not  acquire  jurisdiction  over  him  by  the  issuing  and  service 
of  any  process  known  to  the  law,  for  by  the  facts  exhibited 
it  is  expressly  shown  that  this  was  not  done.  If  jurisdic- 
tion was  acquired,  it  was  by  virtue  of  the  return  of  the 
sheriff  of  two  successive  scire  facias  writs,  showing  that  the 
defendant  was  not  found,  and  by  proclamation  of  the  court 
crier.  To  conclude  that  jurisdiction  of  the  person  was  ac- 
quired, we  must  declare  as  a  legal  rule,  that  two  returns  of 
nihil  to  scire  facias  writs  under  the  Pennsylvania  statute 
are  equivalent  to  personal  service  or  appearance  by  the  de- 
fendant. This  we  can  not  do.  The  rule  is  fundamental 
that  jurisdiction  of  the  person  ia  obtained  in  two  ways: 
(1)  By  service  of  process  duly  issued;  and  (2)  by  appear- 
ance in  court.  In  this  case  jurisdiction  was  not  obtained 
over  the  person  of  Dilks  either  by  process  duly  served  or 
by  his  voluntary  appearance.  If  the  original  judgment 
or  the  scire  facias  judgment  were  valid  and  binding  in  that 
state,  it  was,  by  virtue  of  the  statute  cited,  peculiar  to  that 
jurisdiction. 

In  the  decision  of  this  case  it  is  necessary  for  us  to  de- 
termine the  validity  of  these  revival  judgments  within  the 
jurisdiction  of  the  commonwealth  of  Pennsylvania.  The 
controlling  question  here  is  whether  such  judgment,  thus 
rendered  in  that  state,  against  a  person  not  a  resident  of 
the  state  where  rendered,  is  valid  and  binding  on  a  citizen 
of  this  State  and  enforceable  by  our  cotirts. 

The  case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed. 
665,  is  illustrative  of  the  principle  under  consideration. 
That  was  an  action  to  recover  possession  of  real  estate 
situate  in  the  state  of  Oregon.  The  defendants  claimed  to 
have  acquired  the  premises  under  a  sheriff's  deed,  made 
upon  a  sale  of  the  property  on  execution  issued  upon  a 
judgment  recovered  against  the  plaintiff  in  one  of  the  cir- 
cuit courts  of  that  state.  When  the  action  was  commenced 
and  judgment  rendered,  the  defendant  was  a  nonresident 
of  Oregon.    He  was  not  personally  served  with  process.    He 
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did  not  appear  to  the  action,  and  judgment  was  rendered 
against  him  upon  his  default  in  not  answering  the  com- 
plaint upon  a  constructive  service  of  summons  by  publica- 
tion. The  civil  code  of  Or^on  provides  for  such  service 
when  an  action  is  brou^t  against  a  nonresident  and  ab- 
sent defendant  and  be  has  property  within  the  state.  The 
question  involved  was  the  validity  of  a  money  judgment 
rendered  in  one  state  in  an  action  upon  a  simple  contract 
against  a  resident  of  another  state,  without  personal  service 
of  process  upon  him  or  his  appearance  therein.  In  speak- 
ing of  the  validity  of  the  judgment,  in  the  state  where 
rendered,  the  Supreme  Court  by  Mr.  Justice  Field  said,  on 
page  732 :  '^Be  that  as  it  may,  the  courts  of  the  United 
States  are  not  required  to  give  effect  to  judgments  of  this 
character  when  any  right  is  claimed  under  them.  Whilst 
they  are  not  foreign  tribunals  in  their  relations  to  the  state 
courts,  they  are  tribunals  of  a  different  sovereignty,  exer- 
cising a  distinct  and  independent  jurisdiction,  and  are 
bound  to  give  to  the  judgments  of  the  state  courts  only  the 
same  faith  and  credit  which  the  courts  of  another  state 
are  bound  to  give  them.  Since  the  adoption  of  the  four- 
teenth amendment  to  the  federal  Constitution  the  validity 
of  such  judgments  may  be  directly  questioned,  and  their 
enforcement  in  the  state  resisted,  on  the  ground  that  pro- 
ceedings in  a  court  of  justice  to  determine  the  personal 
rights  and  obligations  of  parties  over  whom  that  court  has 
no  jurisdiction  do  not  constitute  a  due  process  of  law. 
*  *  *  To  give  such  proceedings  any  validity,  there  must 
be  a  tribunal  competent  by  its  constitution — ^that  is,  by  the 
law  of  its  creation — ^to  pass  upon  the  subject-matter  of  the 
suit;  and,  if  that  involves  merely  a  determination  of  the 
personal  liability  of  the  defendant,  he  must  be  brought 
within  its  jurisdiction  by  service  of  process  within  the  state, 
or  his  voluntaiy  appearance.'*  In  that  case  the  court  an- 
nounces the  fule  i^  specific  terms  how  jurisdiction  is  to  be 
obtaiued  as  fpjjo^^'*    "As  stated  by  Cooley  in  his  treatise 
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on  Constitutional  Limitations,  405,  for  any  other  purpose 
than  to  subject  the  property  of  a  nonresident  to  valid 
claims  against  him  in  the  state  Mue  process  of  law  would 
require  appearance  or  personal  service  before  the  defend- 
ant could  be  personally  bound  by  any  judgment  ren- 
dered." 

In  the  case  of  Weaver  v.  Boggs,  38  Md.  255,  it  was  held 
that  suit  could  not  be  maintained  in  the  courts  of  Marv- 
land  upon  a  judgment  of  a  court  of  Pennsylvania,  ren- 
dered upon  returns  of  nihil  to  two  successive  writs  of  scire 
facias  issued  to  revive  a  Pennsylvania  judgment,  where  tlie 
defendant  at  the  time  of  the  issuing  of  the  writs  was  a 
resident  of  Maryland,  and  out  of  the  jurisdiction  of  the 
court  that  rendered  the  judgment 

In  the  case  of  Grover,  etc.,  Mach,  Co,  v.  RadcUffe,  137 
U.  S.  287,  11  Sup.  Ct.  92,  34  L.  Ed.  670,  the  Supreme 
Court  quoted  approvingly  from  the  Maryland  case  the  fol- 
lowing: "It  is  well  settled  that  a  judgment  obtained  in  a 
court  of  one  state  can  not  be  enforced  in  the  courts  and 
against  a  citizen  of  another,  unless  the  court  rendering  tlie 
judgment  has  acquired  jurisdiction  over  the  defendant  by 
actual  service  of  process  upon  him,  or  by  his  voluntary 
appearance  to  the  suit  and  submission  to  that  jurisdiction. 
Such  a  judgment  may  be  perfectly  valid  in  the  jurisdic- 
tion where  rendered  and  enforced  there  even  against  the 
property,  effects  and  credits  of  a  nonresident  defendant 
there  situated;  but  it  can  not  be  enforced  or  made  the 
foundation  of  an  action  in  another  state."  The  court  said, 
in  referring  to  the  case  of  Weaver  v.  Boggs,  supra,  where 
the  judgment,  as  here,  was  entered  by  a  prothonotary : 
"Upon  its  face,  then,  the  judgment  was  invalid,  and  to  be 
treated  as  such  when  offered  in  evidence  in  the  Maryland 
court.  *  *  *  The  courts  of  Maryland  were  not  bound 
to  hold  this  judgment  as  obligatory  either  on  the  ground 
of  comity  or  of  duty,  thereby  permitting  the  law  of  another 
state  to  override  their  own." 
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In  Du  Pont  v.  Abel,  81  Fed  534,  it  was  said:  *^A 
personal  judgment  is  without  validity  if  rendered  in  a  state 
court  in  an  action  upon  a  money  demand  against  a  non- 
resident upon  whom  no  personal  service  within  the  state 
was  made,  and  who  did  not  appear.  Such  a  judgment  may 
be  perfectly  valid  in  the  jurisdiction  in  which  it  was  ren- 
dered, and  enforced  even  against  the  property,  effects,  and 
credits  of  the  nonresident  there  situated,  but  it  can  not 
be  enforced  or  made  the  foundation  of  an  action  in  another 
state." 

In  the  case  of  Brooks  v.  Dun,  51  Fed.  138,  there 
is  an  exhaustive  review  of  the  authorities,  and  it  was  there 
held  that  the  authority  given  by  a  bond  given  to  an  attor- 
ney of  a  court  of  record  to  confess  judgment  did  not  au- 
thorize the  prothonotary  of  the  court  to  do  so. 

Since  the  decision  of  the  case  of  Pennoyer  v.  Neff,  supra, 
the  question  there  decided  has  been  before  the  circuit  courts 
of  the  United  States  in  various  forms,  and  their  decisions 
have  been  uniformily  adverse  to  the  validity  of  service  in 
such  cases  as  this  without  personal  service  of  the  defendant 
in  the  state  where  the  suit  is  brought,  or  his  voluntary  ap- 
pearance therein.  See  Brooks  v.  Dun,  supra,  and  author- 
ities there  cited. 

The  case  most  directly  in  point,  and  one  which  covers 
every  debatable  question  here  involved,  is  Owens  v.  Henry, 
161  U.  S.  642,  16  Sup.  Ct.  693,  40  L.  Ed.  837.  The 
facts  upon  which  the  case  was  decided  were,  in  substance, 
these:  A  judgment  was  duly  recovered  in  a  Pennsylvania 
court  against  Henry,  while  he  was  a  citizen  of  that  state. 
Subsequently  scire  facias  was  issued  to  revive  the  judg- 
ment, and  judgment  was  rendered  for  want  of  appearance 
on  two  returns  of  nihil  to  two  successive  scire  facias  writs. 
This  was  in  accordance  with  the  provisions  of  the  Pennsyl- 
vania statute  above  cited.  Upon  such  scire  facias  judg- 
ment suit  y/^fis  brought  against  Henry  in  the  United  States 
circuit  cow  for  the  district  of  Louisiana,  to  which  state 
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he  had  removed,  and  where  he  resided  until  his  death. 
Chief  Justice  Fuller,  in  delivering  the  opinion  of  the 
court,  said:  .*^iewed  as  a  new  judgment  rendered  as  in 
an  action  of  d6ht,  it  has  no  binding  force  in  Louisiana,  as 
Henry  had  not  been  sen-ed  with  process  or  voluntarily  ap- 
peared. And  considered  as  in  continuation  of  the  prior 
action  and  a  revival  of  the  original  judgment  for  purposes 
of  execution,  on  two  returns  of  nihil,  it  operated  merely  to 
keep  in  force  the  local  lien,  and  could  not  be  availed  of 
as  removing  the  statutory  bar  of  the  lex  fori  for  the  same 
reason." 

Belts  V.  Johnson,  68  Vt.  649,  35  Atl.  489,  was  also  an 
action  on  a  scire  facias  judgment  rendered  in  Pennsyl- 
vania. It  was  there  held  that  while  full  credit  is  to  be 
given  in  the  courts  of  Vermont  to  the  judgments  of  a  sistar 
state,  whether  the  court  rendering  such  judgment  had  juris- 
diction is  always  open  to  inquiry,  and  that  a  personal  judg- 
ment upon  a  money  demand  entered  without  pe^rsonal  serv- 
ice within  the  state  or  a  voluntary  appearance  is  invalid. 
It  was  also  held  that  a  power  contained  in  a  note  to  appear 
and  confess  judgment  was  exhausted  by  the  confession  of 
judgment,  and  does  not  extend  to  subsequent  proceedings  on 
such  judgment.  In  the  same  case  it  was  held  that  when  a 
judgment  was  entered  in  Pennsylvania  against  a  defend- 
ant upon  a  note  containing  such  warrant,  and  subsequently, 
without  any  notice,  a  second  judgment  was  entered  in  scire 
facias  proceedings  for  want  of  an  appearance,  the  second 
judgment  being  quod  recuperet  such  second  judgment  was 
not  valid  in  Vermont.  The  court  there  said:  "In  what- 
ever view  we  look  at  the  proceedings  in  Pennsylvania,  the 
plaintiff  is  entitled  to  no  relief;  for  if  he  stands  upon  the 
judgment  entered  in  January,  1895,  that  is  invalid  as  ren- 
dered without  notice  and  without  appearance." 

The  supreme  court  of  Pennsylvania,  imder  whose  stat- 
utes appellants  rely  to  uphold  the  judgment  sued  on,  re- 
pudiates the  doctrine,  so  earnestly  contended  for  here,  that 
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one  state  must,  under  the  federal  Constitution,  enforce  a 
judgment  rendered  in  another  state,  where  by  the  laws  of 
such  state,  such  judgment  is  enforceable  there.  In  Steel 
V.  Smith,  7  Watts  &  Serg.  447,  quoting  from  the  syllabus, 
that  court  declared  the  rule  to  be  that:  "The  act  of  con- 
gress made  to  carry  out  the  fourth  article  and  first  section 
of  the  federal  Constitution,  which  declares  that  judicial 
records  proved  in  the  manner  prescribed  shall  have  such 
faith  and  credit  given  to  them  in  any  court  within  the 
United  States  as  they  have  by  law  and  usage  in  the  courts 
of  the  state  from  whence  they  are  or  shall  be  taken,  does 
not  preclude  inquiry  into  the  jurisdiction  of  the  court  or 
the  right  of  the  state  to  confer  it.  Held,  therefore,  that  a 
judgment  in  foreign  attachment  affecting  to  bind  not  only 
the  property  attached,  but  the  persons  of  defendants,  not 
citizens  or  within  its  precincts  at  the  time,  is  to  be  treated 
as  a  nullity  by  a  court  in  another  state,  though  it  would 
bind  the  persons  of  the  defendants  in  the  courts  and  by  the 
laws  of  the  state  in  which  it  was  rendered," 

It  is  but  fair  to  say,  that  in  some  of  the  states  a  con- 
trary rule  prevails,  but  the  great  weight  of  authority  and 
the  sounder  principle  are  in  harmony  with  the  conclusion 
we  have  reached. 

Judgment  affirmed. 


The  John  C.  Groub  Company  v.  Smith. 

[No.  4,790.    FUed  November  24,  1903.  ] 

HusBAin>  AND  Wipe. — Married  Women. — BUls  and  Notes, — Indorsement 
for  Benefit  of  Husband, — Suretyship, — ^An  action  can  not  be  main- 
tained against  a  married  woman  as  an  indorser  of  a  promissory- 
note,  where  the  consideration  for  the  indorsement  was  for  the 
discharge  of  a  debt  of  her  hnsband,  and  the  consideration  there- 
for did  not  in  any  way  move  to  her  or  to  the  benefit  of  her  estate. 

From  LawT^n^^  Circuit  Court ;  W.  H.  MartiUj  Judge. 
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Action  by  the  John  C.  Groub  Company  against  Zip- 
porah  Smith.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

T.  J.  Brooks  and  W,  F,  BrookSj  for  appellant. 
E.  K.  Dye  and  W.  It.  Martin,  for  appellee. 

CoMSTOCK,  J. — Appellant  brought  this  action  against 
appellee  upon  her  indorsement  to  appellant  of  a  promissory 
note  in  her  favor  not  payable  in  bank.  The  complaint  was 
in  two  paragraphs:  The  first  alleged  that  on  the  7th  of 
July,  1900,  one  Eli  Kinser,  by  his  promissory  note,  prom- 
ised to  pay  defendant  $353.28;  that  before  maturity  the 
defendant,  for  value  received,  by  indorsement  in  writing, 
assigned  said  note  to  plaintiff ;  that  on  the  3d  day  of  May, 
1901,  plaintiff  brought  his  suit  on  said  note  against  said 
Kinser  in  the  circuit  court  of  Lawrence  county,  being  the 
county  wherein  said  maker  then  resided ;  that  on  the  24rth 
day  of  September,  1901,  said  action  was  tried  and  deter- 
mined by  said  court,  and  judgment  rendered  against  this 
plaintiff  for  costs,  and  that  he  take  nothing  by  said  suit; 
that  said  note  had  been  executed  without  any  considera- 
tion, of  which  fact  the  plaintiff  had  no  knowledge  until 
said  action  was  tried  and  determined  adversely  to  it  in  said 
court ;  that  defendant  was  a  party  to  said  action,  and  had 
due  notice  thereof  and  of  the  defense  made  in  said  action ; 
that  there  is  due  and  unpaid  the  plaintiff  on  said  note  and 
on  said  indorsement  the  sum  of  $200,  etc.  The  second 
paragraph  omits  the  allegation  contained  in  the  first  "that 
said  note  was  executed  without  any  consideration,  of  which 
plaintiff  had  no  knowledge  until  said  action  was  tried  and 
determined,"  and  contains  the  following  averment  not  in 
the  first  paragraph :  "That  said  note  was  fully  paid  before 
indorsement  to  this  plaintiff,  of  which  fact  plaintiff  had  no 
knowledge."  Said  paragraphs  are  in  other  averments 
identical.  Appellee  answered  in  six  paragraphs,  each  ad- 
dressed separately  to  each  paragraph  of  the  complaint,  tlie 
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first  being  a  general  denial ;  the  second  that  the  indorse- 
ment was  without  any  consideration  whatever;  third,  pay- 
ment prior  to  the  bringing  of  this  action;  fourth,  that 
at  the  alleged  date  of  said  indorsement,  plaintiff  was,  and 
still  is,  a  married  woman,  the  wife  of  Elza  Smith;  that 
the  note  was  indorsed  by  her,  and  delivered  to  said  plain- 
tiff in  payment  of  a  debt  of  her  husband  to  Smith;  that 
no  part  of  the  consideration  of  said  indorsement  moved  to 
her,  nor  did  she  derive  in  any  way  the  benefit  of  any  part 
of  the  consideration  thereof;  that  said  indorsement  was 
solely  for  the  debt  of  her  husband,  of  which  plaintiff  had 
notice  at  the  time  of  said  indorsement  The  fifth  para- 
graph, in  addition  to  the  averments  of  the  fourth,  alleges 
that  said  note  was  not  payable  in  bank ;  that  the  same  had 
been  fully  paid  except  $85 ;  that  after  the  indorsement  of 
the  same  a  suit  was  brought  on  said  note  by  plaintiff  herein 
against  the  maker,  Eli  Kinser,  and  that  in  answer  to  said 
complaint  the  maker  pleaded  a  set-off  of  $85,  which  set-off 
was  sustained  on  the  trial  of  said  cause ;  that  the  existence 
of  said  set-off  was  known  to  plaintiff  at  the  time  of  said 
indorsement,  and  that  the  same  was  accepted  by  plaintiff 
with  full  knowledge  of  the  fact  that  the  maker  of  the  note 
claimed  said  set-off.  The  sixth  paragraph  allies  pay- 
ment to  plaintiff  before  the  bringing  of  the  suit,  excepting 
$85.  Appellant  replied  in  two  paragraphs,  the  second 
being  a  general  denial.  To  the  first  appellee  successfully 
demurred.  A  trial  resulted  in  a  finding  and  judgment  in 
favor  of  appellee  for  costs. 

The  assignment  of  errors  challenges  the  action  of  the 
court  in  overruling  appellant's  demurrer  to  the  fourth  and 
fifth  paragraphs  of  answer  and  sustaining  the  demurrer  to 
the  first  paragraph  of  appellant's  reply. 

Said  first  paragraph  of  reply  is  as  follows:  "That  one 
Eli  Kinser  on  the  7th  day  of  July,  1900,  was  the  owner  of 
certain  real  estate  of  the  net  value  above  encumbrances  of 
$2,786.72;  fjj^t  one  Elza  Smith,  mentioned  in  said  para- 
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graph  of  answer,  the  husband  of  defendant,  was  the  owner 
of  a  stock  of  goods  of  the  value  of  $3,140 ;  that  on  said  day 
said  Eka  and  said  Eli  exchanged  said  property,  whereby 
there  was  a  difference  due  said  Elza  Smith  of  $353.28, 
for  which  the  said  Kinser  executed  the  note  mentioned  in 
plaintiffs  complaint;  that  the  said  Elza,  at  the  request 
of  the  defendant  herein,  caused  the  conveyance  of  said  real 
estate  to  be  made  to  the  defendant,  and  caused  said  Kinser 
to  execute  to  this  defendant  the  note  sued  on.  All  of  which 
was  accordingly  done.  Said  Elza  Smith  was  indebted  to 
plaintiff  on  account  of  goods  sold  him  in  the  sum  of 
$353.28,  whereupon,  and  after  said  date,  but  before  the 
maturity  of  said  note,  the  defendant,  in  payment  of  said 
indebtedness,  and  in  consideration  that  plaintiff  would  dis- 
charge} the  said  indebtedness  and  release  the  said  Elza 
Smith,  indorsed  the  said  note  to  plaintiff.  But  plaintiff 
says  that  said  note  has  been  fully  paid  to  defendant  before 
said  indorsement,  of  which  plaintiff  had  no  knowledge  until 
the  trial  of  the  cause  described  in  the  complaint  herein." 
Section  6964  Bums  1901,  §5119  R.  S.  1881,  reads: 
"A  married  woman  shall  not  enter  into  any  contract  of 
suretyship,  whether  as  indorser,  grantor,  or  in  any  other 
manner ;  and  such  contract,  as  to  her,  shall  be  void."  The 
statute  recognizes  the  fact  that  one  may  assume  the  rela- 
tion of  surety  to  a  contract  in  the  form  of  guaranty  and 
indorsement  and  in  other  ways.  It  declares  the  contract  of 
suretyship  of  a  married  woman  executed  in  any  manner 
as  invalid.  An  indorser  of  a  promissory  note  warrants 
that  it  is  a  genuine  and  valid  note,  and  that  the  maker  is 
able  to  pay  it.  Baldwin  v.  ThrelJceld,  8  Tnd.  App.  312 ; 
Clarh  V.  Truehlood,  16  Ind.  App.  98;  Nichol  v.  Hays, 
20  Ind.  App.  369.  By  the  contract  of  suretyship  the  surety 
engages  to  be  answerable  for  the  debt  of  another.  Whether 
a  married  woman  is  principal  or  surety  will  be  determined 
not  from  the  form  of  the  contract,  nor  from  the  basis  upon 
which  the  transaction  was  had,  but  from  the  inquiry,  was 


NOVEMBER  TERM,  1903— Vol.  31.  689 

Gonrt  of  Honor  v.  Bankert. 

the  wife  to  receive  in  person  or  in  benefit  to  her  estate^  or 
did  she  receive  the  consideration  upon  which  the  contract 
rests?  Yogel  v.  Leichner,  102  Ind.  355,  360;  Field  v. 
Nobleit,  154  Ind.  357;  Nixon  v.  Whitely,  120  Ind.  360; 
Voreis  v.  Nusbaum,  131  Ind.  267,  16  L.  R.  A.  45 ;  Cooh 
v;  Bvkrlage,  159  Ind.  162.  The  facts  set  out  in  said  fourth 
paragraph  show  that  the  indorsement  was  solely  for  the 
benefit  of  the  husband  of  appellee;  that  the  consideration 
in  no  way  moved  to  her  or  for  her  benefit.  Under  the 
definition  given  by  the  decisions  cited  she  was  the  surety 
of  her  husband.  The  Supreme  Court  in  Nixon  v.  Whitely, 
supra,  say:  "It  is  not  to  be  overlooked  that  this  section 
[§6964  Bums  1901,  §5119  R.  S.  1881]  expressly  prohibits 
a  married  woman  from  becoming  either  a  guarantor  or 
indorser,"  thus  interpreting  the  statute  as  meaning  that 
a  contract  of  indorsement  is  one  of  surety. 

The  consideration  for  the  indorsement  is  averred  in  the 
reply  to  be  the  discharge  of  a  debt  of  her  husband,  Elza 
Smith.  The  consideration  did  not  in  any  way  move  to  her 
or  to  the  benefit  of  her  estate. 

We  find  no  error.    Judgment  aflirmed. 


Court  of  Honor  v.  Bankert. 

[No.  4,836.    Filed  Noyember  24,  1903.  ] 

Afpkal  ani>  Errob. —  Term-tims  Appeal. — Abandonment  of. — Where 
the  transcript  is  not  filed  in  the  office  of  the  Clerk  of  the  Supreme 
Court  within  sixty  days  after  the  filing  of  the  apx>eal  bond,  the 
appeal  as  of  term  will  be  deemed  abandoned  and  the  appeal  held 
to  be  taken  as  of  the  time  the  transcript  was  filed,    p.  690. 

Same. — Dismissal. — ^Where  a  vacation  appeal  is  on  the  docket  for 
more  than  ninety  days  without  appearance  by  appellee,  or  any 
steps  taken  to  bring  the  appellee  into  conrt,  it  is  the  duty  of  the 
Clerk  of  the  Supreme  Conrt,  under  court  rule  thirty-six,  to  enter 
an  order  of  djgmissal.  pp.  690,  691. 

From  Shejhr  Circuit  Court ;  Douglas  Morris,  Judge. 
Vol.  8j^4 
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Action  by  Alice  B.  Bankert  against  the  Court  of  Honor. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Appeal 
dismissed. 

C.  H.  Tindall,  J.  A.  Tindall  and  W.  B.  JRisse,  for  ap- 
pellant. 
K.  M.  Hord  and  E.  K.  Adams ^  for  appellee. 

Wiley,  P.  J. — Appellee  has  appeared  especially  in  this 
cause,  and  moved  to  dismiss  under  rule  thirty-six  of  this 
court  The  record  shows  that  the  judgment  was  rendered 
November  7,  1902.  November  15,  1902,  appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  ninety  days  given 
to  file  bill  of  exceptions  embodying  the  evidence.  An  ap- 
peal was  prayed  to  this  court,  and  thirty  days  given  to  file 
bond.  The  penalty  of  the  bond  was  fixed  by  the  court, 
and  the  surety  suggested  approved.  On  December  12, 
1902,  the  appeal  bond  was  filed,  and  on  February  11,  1903, 
the  bill  of  exceptions  embodying  the  evidence  was  filed. 
The  transcript  of  the  proceedings  below  was  filed  in  the 
clerk's  office  on  May  23,  1903.  Section  650  Bums  1901, 
provides :  *The  transcript  shall  be  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  within  sixty  days  after 
filing  the  bond."  The  transcript  not  having  been  filed 
within  sixty  days  after  the  filing  of  the  bond,  the  appeal, 
as  of  term,  under  rule  one  of  this  court  shall  be  deemed  to 
be  abandoned,  and  the  appeal  must  be  held  to  be  taken  as 
of  the  time  the  transcript  is  filed.  §650  Bums  1901 ; 
Ewbank's  Manual,  §§91,  102;  Elliott  App.  Proc.,  §§246, 
247.  Under  these  authorities,  the  appeal  in  this  case  must 
be  held  to  be  a  vacation  appeal.  The  case  having  been 
appealed  in  vacation,  and  having  been  on  the  docket  more 
than  ninety  days,  and  there  being  no  appearance  by  the 
appellee,  except  for  the  purposes  of  this  motion,  and  no 
steps  having  been  taken  to  bring  her  into  court,  it  is  the 
duty  of  the  clerk,  under  rule  thirty-six  to  enter  an  order  of 
dismissal.    A  defective  attempt  to  take  a  term-time  appeal 
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must  be  followed  by  notice,  or  it  will  be  dismissed  under 
this  rule.    Michigan  Mutual  Life  his.  Co.  v,  Frarikel,  151 
Ind.  534 ;  Ewbank's  Manual,  §91. 
The  motion  to  dismiss  is  sustained. 


No.  5  Fidelity  Building  &  Savings  Union 

V.  Driver  et  al. 

[No.  4,418.    Filed  November  24,  1903.  ] 

Fraud. — BuUding  and  Loan  Asiociaiions, — False  Represeniaiioiis  by 
Officers  as  to  Maturity  of  Stock. — Evidence. — In  an  action  to  foreclose 
a  mortgage  defendant  filed  an  answer  alleging  that  At  the  time 
of  the  execution  of  the  mortgage,  and  the  assumption  thereof  by 
him  when  he  purchased  the  x)roperty,  plaintiff's  officers  falsely 
and  fraudulently  represented  that  the  association  was  in  a  flourish- 
ing condition  and  paying  large  dividends,  and  that  the  st<x;k 
would  mature  within  a  specified  number  of  i>ayments,  when  in 
truth  and  in  fact  it  was  not  in  a  flourishing  condition,  and  had 
never  had  great  earning  capacity,  and  was  not  earning  any  divi- 
dends, but  was  org^anized  and  operated  to  pay  large  salaries,  and 
paid  all  its  earnings  in  salaries  to  its  officers.  The  evidence 
showed  that  the  stock  in  question  earned  dividends  amounting 
to  $63.60,  and  some  of  the  officers  received  no  salaries;  that  the 
salaries  of  others  were  not  great,  and  the  condition  of  the  asso- 
ciation was  not  shown  at  the  time  the  alleged  false  representa- 
tions were  made.  Held,  that  the  evidence  was  not  sufficient  to 
support  the  answer  charging  fraudulent  representations. 

From  Superior  Court  of  Madison  County ;  H.  C,  Ryarty 
Judge. 

Action  by  No.  6  Fidelity  Building  &  Savings  Union 
against  James  Driver  and  others.  From  a  judgment  in 
favor  of  Samuel  T.  Bronnenberg,  one  of  the  defendants, 
plaintiff  appeals.    Reversed. 

D.  L.  Bishopp,  J.  R.  Thomburghy  R.  W.  McBride  and 
C.  S.  Denny,  for  appellant 

C.  K.  Bagot,  Thomas  Bagot  and  S.  T.  Bronnenberg^ 
for  appellees. 

Black,  J^.^The  appellant,  a  building  and  loan  associ- 
ation i^co^^^ted  in   this  State,  in  process  of  liquidation 
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under  the  statute,  sued  upon  a  note  and  to  foreclose  a  real 
estate  mortgage,  both  executed  by  the  appellees,  James  and 
Luella  Driver,  who  had  conveved  the  real  estate  to  tlie 
other  appellee  Samuel  T.  Bronnenberg,  who,  as  a  part  of 
the  consideration,  agreed  to  pay  the  appellant  the  amount 
due  on  the  note  and  mortgage.  Upon  trial  the  court  found 
in  favor  of  the  appellant  against  the  appellees  Driver  and 
Driver  in  the  sum  of  $201.40,  and  founds  in  favor  of  the 
appellee  Bronnenberg,  and  that  the  certificate  of  stock  on 
which  the  loan  was  made  by  the  appellant  to  the  Drivers 
should  remain  in  force  as  to  them,  but  should  be  canceled 
as  to  the  appellee  Bronnenberg;  and  judgment  was  ren- 
dered accordingly.  Xo  question  is  made  here  concerning 
the  result  reached  as  to  the  Drivers,  but  the  judgment  in 
favor  of  Bronnenbei^  is  attacked. 

It  is  contended  on  behalf  of  the  appellant  that  the  court 
erred  in  overruling  its  demurrer  to  the  amended  fifth  par- 
agraph of  answer,  in  which  it  was  alleged  that  the  appel- 
lant, by  its  agents  and  servants,  procured  and  induced 
the  appellees  Drivers  to  make  and  execute  the  note  and 
mortgage  sued  on,  and  to  subscribe  for  the  stock  men- 
tioned in  the  complaint,  by  fraud  and  collusion  in  this: 
That  the  defendants  Drivers  being  then  and  there  entirely 
ignorant  of  the  business  and  affairs  of  the  appellant,  the 
appellant  and  its  servants  and  agents,  knowing  this  fact, 
at  and  prior  to  the  execution  of  the  mortgage  and  bond 
and  the  subscription  for  the  stock,  falsely  and  fraudu- 
lently represented  to  the  Drivers  that  the  appellant  was 
making  earnings  and  paying  great  dividends;  that  they 
were  well  and  thoroughly  acquainted  with  the  conditions 
of  its  business  and  affairs;  that  it  would  continue  to  pay 
large  dividends,  so  that  in  less  than  seventy-two  monthly 
payments  on  the  stock  it  would  mature  and  satisfy  the 
loan;  that  the  appellees,  being  entirely  ignorant  of  these 
facts,  believed  and  relied  on  said  representations,  and,  so 
believing  and  relying,  and  not  otherwise,  subscribed  for 
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the  stock  and  borrowed  the  money  and  executed  the  bond 
and  mortgage,  as  alleged  in  the  complaint;  that  soon  aft- 
erward, the  Drivers  being  desirous  to  sell  the  mortga^d 
real  estate  to  the  appellee  Bronnenberg,  and  the  appellant 
being  desirous  to  have  Bronnenberg  purchase  it,  for  the 
reason  that  the  Drivers  were  unable  to  make  the  payments 
on  the  stock,  the  appellant,  by  its  agents  and  servants, 
then  and  there  falsely  and  fraudulently  stated  and  rep- 
resented to  Bronnenberg  that  the  appellant  was  in  a  flour- 
ishing condition,  that  it  was  paying  large  dividends,  and 
that  its  earning  capacity  was  very  great,  and  that  it  was 
paying  such  dividends  that  the  stock  in  question  would 
be  matured  within  less  than  seventy-two  monthly  payments, 
and  the  bond  and  mortgage  would  be  thereby  canceled  and 
paid ;  that  Bronnenberg  was  entirely  ignorant  of  the  affairs 
of  the  corporation  and  its  earning  capacity  and  as  to 
whether  or  not  it  was  earning  dividends,  and  believed  and 
relied  on  said  statements  and  representations,  and  believed 
them  to  be  true,  and  so  relying,  and  not  otherwise,  he  pur- 
chased the  property  and  assumed  the  payment  of  the  bond 
and  mortgage  as  part  of  the  consideration,  and  took  an 
assignment  of  the  stock  from  the  Drivers;  that  in  truth 
and  in  fact  the  appellant  was  not  in  a  flourishing  condi- 
tion, and  never  had  a  great  earning  capacity,  and  was 
not  making  or  earning  large  dividends,  or  any  dividends 
at  all;  that  the  agents  and  servants  who  made  said  rep- 
resentations were  a  number  of  persons  named;  that  in 
truth  and  in  fact  the  appellant  was  organized,  doing  busi- 
ness and  operating  for  the  purpose  and  object  of  paying 
its  officers  large  salaries  and  consuming  and  exhausting 
all  its  earnings  in  salaries  to  its  officers;  that  at  the  time 
of  said  representations,  and  at  all  times  prior  thereto,  and 
ever  since,  the  appellant  had  been  and  was  paying  all  its 
earnings  in  large  salaries  to  its  officers — all  of  which  facts 
were  known  to  the  appellant  and  its  said  agents  and  serv- 
ants at  the  tijjiQ  said  representations  were  made,  and  they 
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were  knowingly  and  falsely  and  fraudulently  made  for  the 
purpose  of  cheating  and  defrauding  the  appellees  as  afore- 
said; that  the  appellees  did  pay  to  the  appellant  at  ma- 
turity more  than  seventy-two  payments  on  the  stock  as 
aforesaid.     Wherefore,  ete. 

It  is  suggested  that  the  representations  alleged  in  this 
answer  were  not  such  that  a  charge  of  fraud  could  be  based 
thereon.  The  representations  did  not  relate  alone  to  fu- 
ture events,  and  were  not  merely  expressions  of  opinion 
concerning  existing  conditions  or  values.  The  then  exist- 
ing condition  of  the  corporation  was  falsely  represented 
to  be  flourishing,  and  its  business  was  stated  to  be  such 
that,  if  the  statement  had  been  true,  a  person  in  the  sit- 
uation of  the  appellees  might  not  unreasonably  rely  upon 
promises  or  predictions  based  thereon  by  those  who  made 
the  representations.  In  the  note  it  was  stipulated  that 
if  the  maker  should  pay  all  instalments  which  became 
due  thereon,  and  all  fines  and  monthly  payments  which 
became  due  on  the  stock  until  it  became  fully  paid  in  and 
of  the  value  of  $100  per  share,  and  before  any  of  the  in- 
terest or  monthly  payments  should  have  been  past  due  for 
three  months,  then,  upon  surrender  of  the  stock,  the  note 
should  be  deemed  fully  paid;  and  the  mortgage  provided 
that  the  interest,  premium,  and  instalments  were  to  be- 
come due  on  a  specified  day  of  each  month  until  the  shares 
should  mature  and  become  of  the  value  of  $100.  Unless 
the  appellees  were  apprised  by  these  provisions  of  the  note 
and  mortgage  of  the  falsity  or  unreasonableness  of  the 
representations,  there  does  not  appear  to  have  been  any- 
thing of  which  they  were  bound  to  take  notice  so  incon- 
sistent with  the  representations  as  to  make  it  unreasonable 
for  the  appellees  to  rely  and  act  upon  the  representations. 
Wo  do  not  perceive  any  such  irreconcilability  of  the  rep- 
resentations with  the  provisions  of  the  written  contract. 

In  Ilartmaii  v.  International  Bhlg.,  etc.,  Assn,,  28  Ind. 
App.  65,  where  the  answer  was  held  to  be  sufficient,  the 
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false  representation  (not  inconsistent  with  tbe  contents  of 
the  bond  and  mortgage,  and  no  by-law  to  the  contrary  ap- 
pearing or  being  referred  to  in  the  pleadings)  was  that, 
if  the  defendant  would  become  a  member  and  contract 
the  loan  and  pay  the  dues,  interest,  and  premiums,  the 
bond  and  mortgage  would  be  paid  and  canceled  by  a  speci- 
fied number  of  payments.  It  was  held  that  this  repre- 
sentation was  not  merely  a  statement  of  intention  or  an 
expression  of  opinion,  but  was  a  representation  of  a  fact. 
The  answer  now  before  us  is  different  in  some  respects. 
The  language  relating  to  Bronenberg,  construed  according 
to  its  ordinary  meaning,  is  to  the  effect,  not  that  it  was 
represented  that,  as  an  absolute  fact,  the  stock  would  be 
matured  and  the  debt  would  be  paid  by  a  certain  specified 
number  of  payments  of  instalments,  but  that  the  association 
was  then  in  a  flourishing  condition  and  paying  large  divi- 
dends and  having  very  great  earning  capacity,  and  by  reason 
of  the  fact  that  it  was  paying  such  dividends  the  stock  would 
be  matured  within  less  than  a  specified  number  of  monthly 
payments,  and  thereby  the  bond  and  mortgage  would  be 
canceled  and  paid.  The  things  of  which  it  was  alleged 
the  appellee  Bronenberg  was  ignorant  were  the  affairs  and 
earning  capacity  of  the  corporation,  and  whether  or  not  it 
was  paying  dividends.  The  things  alleged  to  be  true  were 
that  the  association  was  not  in  a  flourishing  condition,  and 
it  never  had  great  earning  capacity,  and  it  was  not  making 
or  earning  large  dividends  or  any  dividends,  but  it  wa^ 
organized  and  operated  to  pay  large  salaries,  and  always 
paid  all  its  earnings  in  large  salaries  to  its  officers. 

Material  facts  stated  were,  it  was  alleged,  falsely  and 
fraudulently  represented  as  then  existing,  and  it  was  upon 
their  jexistence  that  the  s])eedy  maturity  of  the  stock  was 
predicted,  as  an  exj^ectation  that  might  reasonably  be  enter- 
tained from  such  facts  represented  as  then  existing,  and  not 
as  an  absolute  fact  that  at  all  events  would  take  place. 
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In  considering  the  action  of  the  court  in  overruling  the 
appellant's  motion  for  a  new  trial  we  have  been  required  to 
look  into  the  evidence.  We  find  it  to  the  effect  that  some  of 
the  officers  did  not  receive  salaries,  and  that  the  salaries 
paid,  so  far  as  has  been  shown  by  the  evidence,  which,  on  the 
subject  of  salaries,  related  only  to  a  comparatively  recent 
date,  were  not  great ;  that  at  some  time  or  times  the  stock  in 
question  earned  dividends  amounting  to  $63.60;  but  as  to 
the  time  or  times  when  the  dividends  were  earned  or  credit- 
ed there  was  no  evidence.  The  appellee  Bronnenberg  testified 
that  he  talked  with  agents  of  the  appellant  before  he  pur- 
chased the  real  estate,  and  that  they  said,  the  way  it  was 
paying  at  the  time,  there  would  not  be  over  sixty-four  pay- 
ments, and  guaranteed  there  would  never  be  over  seventy- 
two;  also,  that  he  relied  on  what  they  said  to  him  in  1892 
about  its  being  paid  out  in  seventy-two  months.  Being 
asked  concerning  a  certain  agent  with  whom  he  said  he  had 
talked,  if  the  agent  said  probably  it  would  take  seventy-two 
months,  the  witness  answered:  "Xo,  probably  sixty-four 
montlis,  and  not  to  exceed  seventy-three  months.  Q.  That 
was  his  speculation  ?  A.  He  said  that  was  guaranteed." 
He  testified  that  he  bought  the  property  and  assumed  the 
mortgage  relying  on  these  statements  made  by  the  agents  and 
literature  they  showed  him.  No  "literature'^  on  this  sub- 
ject was  introduced.  The  defense  was  not  based  on  a  guar- 
anty, or  a  positive  unqualified  assertion  that  the  stock  would 
mature  within  a  definite  period;  and  we  have  been  unable 
to  find  in  the  record  any  evidence  showing  the  condition  of 
the  business  of  the  appellant  at  the  time  when  the  repre- 
sentations relating  to  its  condition  were  made.  It  was  not 
proved  that  it  was  not  then  in  such  a  flourishing  condition, 
for  the  time  being,  that  if  its  existing  condition  should 
continue  the  stock  might  mature  as  predicted.  The  material 
facts  alleged  to  have  been  misrepresented  were  not  shown 
in  evidence  as  alleged  in  the  answer.    The  appellee  Bronen- 
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berg  should  have  taken  the  trouble  to  go  into  this  material 
part  of  his  defense. 

The  judgment  in  favor  of  the  api>ellee  Bronenberg  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial  as  to 
him. 


James  et  al  v.  Nugent. 

[No.  4,891.    Filed  April  28,  1903.  ] 

From  Orange  Oiicait  Oonrt ;  W.  C  Utz,  Special  Judge. 

Application  by  Frederick  R.  Nagent  for  liquor  license.  From  a 
judgment  reversing  order  of  board  of  oommissionerB  granting  the 
license,  remonstrators  appeal.    Reversed. 

C,  /.  OrbtMon,  E.  F,  Bitter,  Newton  Crooke  and  /.  L.  Megtjuty,  for  ap- 
peUants. 

Tl''.  W,  WooUen  and  Evans  Woollen,  for  appellees. 

9 

CoMSTOOK,  J. — On  March  4,  1901,  the  api>ellee  Frederick  R.  Nu- 
gent made  application  to  the  board  of  commissioners  of  Law- 
rence county  for  a  license  to  sell  intoxicating  liquors  in  less  quan- 
tities than  five  gallons  at  a  time,  in  the  town  of  Mitchell,  Marion 
township,  Indiana.  Due  notice  of  his  intention  to  apply  was  given 
by  said  applicant  twenty  days  prior  to  said  above  dat«  by  publi- 
cation in  the  Mitchell  Tribune,  a  weekly  new8pai)er,  published  in 
said  town.  On  March  1,  1901,  three  days  prior  to  the  meeting  of 
said  board  of  commissioners,  at  which  the  said  application  wte  to 
be  heard,  the  appellants  filed  with  the  auditor  of  said  county,  their 
remonstrance  in  writing,  protesting  against  the  granting  of  a 
license  to  said  applicant,  said  remonstrance  containing  a  majority 
of  the  legal  voters  of  said  Marion  township.  Together  with  the 
said  remonstrances  was  filed  the  following:  '*To  the  Honorable 
Board  of  County  Commissioners  of  Lawrence  county,  Indiana: 
Greeting — ^I  herewith  submit  the  within  remonstrance,  each  name 
to  which  is  signed  by  me  by  virtue  of  an  empowerment  granted  me 
by  the  persons  whose  names  are  here  signed,  aU  of  which  is  respect- 
fully submitted.  Witness  my  hand  this  1st  day  of  March,  1901. 
H.  E.  Woolheater,"  together  with  a  copy  of  the  power  of  attorney, 
referred  to  therein.  The  commissioners  refused  appellee  his  license. 
He  appealed  to  the  circuit  court  of  Lawrence  county  and  upon 
change  of  venue  the  case  was  tried  in  the  Orange  Circuit  Court. 
Appellee  demurred  to  the  remonstrance  on  the  ground  that  it  did 
not  state  fact^  gofBcient  to  constitute  a  good  remonstrance  under 
the  act  otM^^u  ||,  1896,  and  the  trial  court  sustained  the  demur* 
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rer.  The  court  then  heard  the  ap];>ellee  upon  his  application  and 
found  that  he  was  entitled  to  a  license  and  rendered  judgment  ac- 
cordingly. 

The  errors  assigned  are  (1)  that  the  conrt  erred  in  sustaining  the 
demurrer  to  appellants'  remonstrance  and  thus  excluding  the  said 
remonstrance  as  evidence  and  from  consideration  for  any  purpose 
whatever  in  the  case  or  on  the  trial;  (2)  the  court  erred  in  over- 
ruling appellants*  motion  for  a  new  trial. 

The  remonstrance  shows  that  all  the  names  were  signed  by  one 
H.  £.  Woolheater,  acting  as  the  agent  of  the  persons  whose  names 
were  attached  to  the  remonstrance  under  a  contract  of  agency.  The 
ruling  upon  the  demurrer  is  the  controlling  question  involved  in 
this  appeal.  Appellee  has  filed  no  brief.  At  his  request  the  cause 
was  set  for  oral  argument  April  22,  1903.  At  the  date  named  his 
counsel  stated  in  open  court  that  he  did  not  desire  to  make  an  oral 
argument  in  the  cause  for  tlie  reason  tliat  the  Supreme  and  this 
Court  had  ruled  on  the  validity  of  the  power  of  attorney  remon- 
strance involved  in  the  case  at  bar.  Under  Lndmg  v.  Cory,  158  Ind. 
682  and  White  v.  Furgesan,  29  Ind.  App.  144,  the  trial  court  erred  in 
sustaining  the  demurrer  to  the  remonstrance. 

Tlie  failure  to  file  a  brief  or  to  make  oral  argument  may  fairly 
be  held  to  be  a  confession  of  error.  Neu  v.  Town  of  Bourbon,  157 
Ind.  476;  Berkshire  v.  CW«y,  157  Ind.  1. 

Upon  the  authority  of  the  above  decisions  the  judgment  is  re- 
versed, with  instruction  to  overrule  apx>ellee's  demurrer  to  the 
remonstrance. 


Baertz  V.  Schmidt  et  al. 

[No.  4,270.    FUed  June  2,  1903.] 

From  Laporte  Superior  Oourt ;  H.  B.  TuihUl,  Judge. 

Action  by  Charles  Baertz  against  Gustave  Schmidt  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Affirmed, 

W.  W.  Pepphf  for  appellant. 

if.  T.  Krueger,  C,  -R.  Collins  and  /.  B,  Collitis,  for  apx>ellees. 

Henley,  J. — The  record  in  this  case  presents  but  one  question — 
the  overruling  of  appellant  *s  motion  for  a  new  trial.  Tlie  motion 
for  a  new  trial  assigns  but  two  causes:  (1)  That  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence;  (2)  that  the  verdict  of 
the  jury  is  contrary  to  law. 

We  have  carefully  examined  and  considered  the  evidence,  and  we 
find  upon  every  material  point  the  evidence  is  conflicting.  Under 
such  circumstances  this  court  will  not  disturb  tlie  judgment  of  tlie 
trial  court. 

Judgment  affirmed. 
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Union  National  Bank  of  Muncie  v.  Franklin 

School  Township  et  al. 

(No.  4,789.    Filed  October  14,  1903.] 

From  Hendricks  Oircoit  Oonrt;  S.  A,  Hays,  Special  Judge. 

Action  by  Union  National  Bank  of  Muncie,  Indiana,  against 
Franklin  School  Townsliip  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed, 

E.  O.  HogoJU  and  J.  L.  Clark,  for  api>ellant. 
G.  W.  Brill  and  G,  C.  Harvey,  for  appellees. 

WiLBY,  J. — This  cause  was  transferred  from  the  Suxnreme  Ck)urt. 

Appellant  was  plaintiff  below,  and  brought  its  action,  as  assignee, 
upon  a  township  note,  or  warrant,  given  as  an  evidence  of  indebt- 
edness for  heaters  and  ventilators  purchased  for  the  use  of  one  of 
the  schools  of  apx>ellee  township.  The  complaint,  which  is  in  one 
paragraph,  seeks  a  recovery  solely  upon  the  qnardum  meruit.  The 
cause  was  put  at  issue  before  the  regular  judge,  and  thereupon  a 
change  of  venue  being  taken  from  him.  a  special  judge  was  ap- 
pointed and  called  to  try  it.  At  the  request  of  one  of  the  parties 
the  court  made  a  si)ecial  finding  of  facts  and  stated  its  conclusions 
of  law  thereon.  The  conclusions  of  law  were  adverse  to  appellant, 
and  the  assignment  of  errors  questions  their  correctness. 

As  the  questions  involved  in  this  appeal  are  substantially  the 
same  as  those  decided  by  this  court  in  the  case  of  Lincoln  Softool  Tp.  v. 
American,  etc.,  Co.,  ante,  405,  we  do  not  deem  it  necessary  to  set  out  tlie 
special  findings.  It  is  sufficient  to  say  tliat  it  is  found  as  a  fact 
that  the  trustee,  in  the  purchase  of  heaters,  etc.,  did  not  comply 
with  the  provisions  of  the  act  of  February  27, 1899,  and  hence  could 
not  bind  the  townsliip.  It  is  also  found  that  the  price  agreed  to  be 
paid  for  the  articles  furnished  was  reasonable,  and  tliat  they  were 
suitable  and  necessary  for  the  uses  intended. 

In  the  case  cited  we  held:  (1)  Tliat  a  contract  of  this  character, 
not  made  in  conformity  with  the  proviiions  of  tlie  **  reform  law  " 
of  1899,  could  not  be  enforced;  (2)  tliat  where  goods  are  sold  to  a 
township  under  a  contract  not  in  conformity  to  the  "reform  law," 
altliough  necessary  and  suitable  to  the  purposes  intended,  and  re- 
tained and  used  by  the  township,  recovery  could  not  be  had  upon  the 
quantum  meruit,  ^q^  (8)  that  the  act  of  March  4, 1899,  did  not  repeal 

the  act  of  Febro^xT*  ^'  ^^^'  ^^  ^^^^^  adhere  to  the  rulings  in  tliat 
case  and  the  cj^^  cited  in  support  of  it,  and  upon  their  authority 
the  judgment  ^v  ^^^t^^- 
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ACCOBD  AND  SATI8FA0TI0N— 

Payment  by  Will. — Plaintiff  filed  a  claim  against  deoedent's  estate 
for  $16,620  for  services  rendered  during  the  life  of  decedent 
covering  a  period  of  eighteen  years.  There  was  evidence  of 
an  agreement  to  the  effect  that  if  claimant  should  remain  in 
such  employment  nntil  sndi  time  as  she  should  marry,  and  faith- 
fully perform  her  duties,  slie  should  receive  by  will  or  other- 
wise one-half  of  the  estate,  and  if  she  should  remain  nntil  the 
death  of  decedent,  she  should  receive  all  of  the  decedent's  es- 
tate. Decedent  made  a  will  giving  her  entire  estate  to  others, 
except  her  household  goods  and  $500,  wliich  she  gave  to  claimant, 
without  reference  to  the  agreement.  Held,  that  the  legacy  was  in- 
tended as  a  satisfaction  of  the  debt,  and  the  acceptance  thereof  by 
claimant  amounted  to  a  satisfaction  of  the  debt. 

Alerdtng  v.  Attuon,  S97. 

ACTION— Joinder  of  causes,  see  Physioians,  2;  Thomas  y,  DaJbhU- 
morU,  146, 

For  damages  for  personal  injuries  sustained  in  another  state,  see 
Batlroads,  6;  Baltimore,  etc.,  R.  Co.  v.  Ryan,  697, 

AGBBEMENTS — As  to  railroad  crossings,  see  Railroads,  2,  3; 
Baltimore,  etc.,  R,  Co.  Y.  Wabash  R.  Co.,  201. 

AI«TEBATION  OF  INSTKUMENTS— Inserting  words  in  mort- 
gage after  its  execution,  see  Mortgages,  &-6;  Cabell  t.  Mc- 
Kinney,  648. 

AMENDMENT— Of  complaint  without  leave,  see  Appeal  and  Er- 
ror, 85;  Chappell  v.  Jasper  County  Oil  dc  Gas  Co.,  170, 

Of  complaint  during  trial,  see  Appeal  and  Error,  34;  Union 
Tro/cUon  Co,  v.  Bamett,  467. 

Of  complaint  to  conform  to  proof,  see  Appeal  and  Error,  83; 
Whittem  v.  Krick,  667, 

"Amended  second  x>aragraph  of  complaint''  supersedes  original 
complaint  in  one  paragraph,  see  Pleading,  8;  Worl  v.  Republic 
Iron  <fe  Steel  Co.,  16. 

ANNEXATION— Of  territory  to  town,  see  Municipal  Corpora- 
tions, 5-10;  McCoy  v.  Board,  etc.,  SSI. 

ANSWEB — Questioned  for  first  time  on  appeal,  see  Appeal  and 
Error,  12 ;  Stoy  v.  Bledsoe,  64S. 

APIPBAIa  and  EBROBr— 

1.  Jurisdiction. — Dismissal. — The  Appellate  Ooort  takes  notice  of  its 
jurisdiction,  and  will  dismiss  an  appeal,  where  it  has  no  jurisdic- 
tion thereof,  without  a  motion  to  dismiss. 

Everett  Piano  Co,  v.  Bash,  498, 

(700) 


INDEX.  701 

APPEAL  AND  EBBOB— Continued. 

2.  Jurisdiction.^ATnendatory  ^r^— The  act  of  1908  (Acta  1908,  p. 
280)  amending  ^6  and  ^7  of  the  act  of  1901  (Acts  1901,  p.  665) 
concerning  appeals  applies  only  to  appeals  taken  after  the  taking 
effect  of  the  amendatory  act.  Everett  Piano  Co,  v.  Bcah^  498, 

8.  Cause  Within  JuriscUctum  of  Justice  of  the  Peace, — Complaint, — 
Demand, — In  a  suit  for  damages  for  a  breach  of  a  written  war- 
ranty in  the  sale  of  a  piano,  certain  defects  in  the  constmc- 
tion  of  the  piano  were  alleged  in  the  complaint,  for  which  cer- 
tain expenses  were  incurred,  and  it  was  sieged,  **that  the  said 
instroment,  if  eq^nal  to  the  guaranty,  would  be  of  the  value  of 
9260,  whereas  it  is,  in  fact,  worth  not  to  exceed  $125,  demanding 
judgment  for  $200  damages.  The  complaint  was  amended  by 
changing  the  amount  as  to  the  value  of  the  piano  from  $260  to 
$400,  but  the  demand  was  not  increased,  and  plaintiff  recovered  a 
Judgment  for  $200,  from  which  an  appeal  was  taken.  Held,  that 
the  amendment  did  not  affect  the  jurisdiction,  as  the  amount  of 
damages  demanded  was  not  changed,  that  the  cause  rrss  within 
the  jurisdiction  of  a  justice  of  the  peace,  and  an  appeal  thereof 
to  the  Supreme  or  Api>ellate  Court  was  prohibited  by  the  act  of 
1901  (Acts  1901,  p.  666).  Everett  Piano  Co,  v.  Bash,  498, 

4.  Term-time  Appeal  Not  Perfected,  — An  apx)eal  prayed  and  granted 
in  term,  but  not  perfected,  will  be  treated  as  a  vacation  appeal. 
Court  of  Honor  v.  Bankert,  689;  Bums  v.  Trustees  of  Huntertown,  etc. , 
Church,  640, 

6.  Dismissal, — ^Where  a  vacation  appeal  is  on  the  docket  for  more 
than  ninety  days  without  appearance  by  api>ellee,  or  any 
steps  taken  to  bring  the  apx>ellee  into  court,  it  is  tlie  duty  of  tlie 
Olerk  of  the  Supreme  Ck>urt,  under  court  rule  thirty-six,  to  enter 
an  order  of  dismissal.  Court  of  Honor  v.  Bankert,  689, 

6.  Term-time  Appeals, — Perfected  in  Vacation, — Parties, — Section  647a 
Bums  1901,  concerning  appeals  by  part  of  coi>arties,  relates 
by  its  terms  to  term-time  appeals  alone,  and  has  no  application 
to  an  api^eal  asked  and  granted  in  term  but  not  perfected. 

Bums  V.  Trustees  of  Huntertoum,  etc,,  Church,  640, 

7.  Denial  of  Term-time  Appeal. — Harmless  Error, — ^Tlie  denial  of  a 
term-time  appeal,  if  error,  is  harmless,  where  a  vacation  ap- 
peal is  afterwards  granted  in  which  it  affirmatively  appears  that 
a  term-time  appeal  could  not  have  resulted  in  benefit  to  the  ap- 
pellant. Baltimore,  etc,,  R,  Co,  v.  Ryan,  597, 

8.  Joii^t  Assignments  of  Error, — Answers, — A  joint  assignment  of 
error  challenging  the  sufficiency  of  two  x>aragraplis  01  answer  is 
not  available  if  either  paragraph  is  good.         Stoy  v.  Bledsoe,  64S, 

9.  Joint  Exception. — Separate  Assignment  of  Error, — A  separate  as- 
signment of  error  by  one  defendant,  on  a  ruling  to  which  ap- 
pellant with  his  codefendants  excepted  jointly,  presents  no  ques- 
tion for  review.  Chappell  v.  Jasper  County  Oil  &  Gas  Co,,  170, 

10.  Joint  Assignment  of  Error, — Separate  Exception, — Parties  who 
jointly  assign  error  can  not  invoke  the  judgment  of  the  Appel- 
late (5ourt  upon  a  ruling  on  a  motion  loade  by  one  of  them  sep- 
arately, to  -s^hioh  action  of  the  court  he  alone  excepted. 

Bums  V,  Trustees  of  Huntertown,  etc. ,  Church,  64O, 

11.  Cherruiif^  pemuxrer  to  Complaint, — New  Trial, — The  ruling  of  the 
court  on  (}*Ljurrer  to  a  complaint  can  not  be  presented  on  ap- 
peal iui(2e>^^  ffSBignmejit  thereof  in  a  motion  for  a  new  trial. 

^ ^^  Helbergy,  Hammond  Bldg,,  etc.,  Assn.,  68. 
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12.  Suffin'emij  of  Ansu^er.—^he  sufficiency  of  an  answer  can  not  be 
raised  for  the  first  time  by  an  assignment  of  error  in  an  appellate 
tribnnal.  Stoy  v.  Bledsoe,  64s. 

18.  Assi^merd  of  Error, — ^An  assignment  that  "the  court  erred  in 
rendering  judgment"  presents  no  question  on  appeal. 

HUl  V.  IndianapolU,  etc,,  R,  Co.,  98. 

14.  Exception, — Review. — ^Where  an  exception  is  not  taken,  the  rul- 
ing of  the  court  can  not  be  successfully  attacked  on  appeal. 

Hill  V.  Indianapolis,  etc, ,  R,  Co,,  98. 

16.  JoirU  Exceptions. — Review, — ^An  exception  taken  by  two  or  more 
coparties  jointly  to  a  ruling  is  a  formal  notice  of  their  pur- 
pose jointly  to  reserve  the  question  and  assign  it  as  error  on  ap- 
peal, and  unless  the  action  of  the  court  excepted  to  jointly  can 
be  reviewed  as  to  all  who  join  in  the  exception,  it  may  not  be  re- 
viewed as  to  any  of  them. 

Home  Electric  Light,  etc.,  Co.  v.  Collins,  49S. 

16.  Exception  to  Conclusions  of  Law. — An  exception  to  the  conclu- 
sions of  law  admits  the  correctness  of  the  facts  found. 

King  v.  Morrislown  Fuel,  etc,,  Co.,  476, 

17.  Transcript. —  Original  BUI  of  Exceptions. — Evidence. — Wliere  ap- 
pellant filed  a  written  precipe  with  the  clerk  directing  the 
making  up  of  the  transcript,  and  the  transcript  prci>ared 
contains  the  original  bill  of  exceptions  containing  the  evi- 
dence, and  an  entry  to  the  effect  that  the  clerk  attached  such 
original  bill  at  the  * 'request  of  appellant,"  the  evidence  is  in  the 
record.  Schlichter  v.  Taylor,  I64. 

18.  Precipe. — Transcript. — Bill  of  Exceptions. — Evidence. — Where  the 
precipe  filed  by  the  apx)ellant  directed  the  clerk  to  prepare  and 
certify  a  *'full,  true,  and  complete  transcript  of  the  proceed- 
ings, papers  on  file,  and  judgment*'  in  the  cause,  the  action  of 
the  clerk  in  certifying  the  original  bill  of  exceptions  was  unau- 
thorized, and  the  same  is  no  part  of  the  record. 

Oiappell  V.  Jasper  County  Oil  <fc  Gas  Co.,  170. 

19.  Question  of  Law, — Bill  of  Exceptions. — Review, — Where  an  ap- 
peal has  been  taken  under  $642  Bums  1901,  and  the  question 
reserved  is  upon  the  admission  or  exclusion  of  evidence,  the  bill 
of  exceptions  should  show  that  the  objection  was  made,  with  the 
gprounds  of  objection,  and  that  exception  was  taken  at  the  time. 

Friizinger  v.  State,  ex  rel,,  S50. 

20.  Evidence.  —  Record.  —  Precipe.  —  Certijicaie,  —  Where  the  precipe 
directed  the  clerk  to  prepare  and  certify  *  *a  full,  true,  and  com- 
plete transcript  of  all  the  proceedings,  docket  entries,  motions, 
instructions  asked,  given,  and  refused,  bills  of  exceptions,  and 
all  papers  and  affidavits  on  file,  together  with  the  motion  for  a 
new  trial,  and  evidence,  and  judgments,  a&id  to  certify  the  orig- 
inal manuscript  of  the  evidence,"  and  the  clerk  certified  tliat  Die 
foregoing  **is  a  full,  true,  and  complete  transcript  from  the  rec- 
ords in  my  office  of  all  the  pleadings,  papers,  entries,  order-book 
entries,  records,  affidavits,  bills  of  exceptions  embodying  the  evi- 
dence, together  with  the  motion  for  a  new  trial,  ins^ctions  and 
all  other  motions  and  orders  given  in  said  cause,"  and  further 
certified  that,  after  the  trial,  at  the  request  of  defendant's  at- 
torney, tlie  reix)rter  filed  in  the  clerk's  office  her  original  long- 
hand manuscript  of  the  evidence,  duly  certified,  whicli  waa  em- 
bodied in  a  bill  of  exceptions,  and,  after  being  certified  and 
signed  by  the  judge,  was  filed,  it  can  not  be  said  tliat  the  orig- 
inal manuscript  of  the  evidence  is  not  embraced  in  the  bill  of  ex- 
ceptions, and  the  evidence  is  in  the  record.      Payne  v.  Moore,  360. 
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21.  Inntructions, — Wfifre  Endenre  Not  in  Record, — ^In  the  absence  of 
the  evidence,  a  cause  will  not  be  Teversed  because  of  the  alleged 
error  of  court  in  giving  certain  instructions  and  in  refusing  to 
give  certain  instructions,  where  the  instructions  given  were  cor- 
rect as  mere  abstract  propositions  of  law;  since  the  court  can  not 
say,  in  the  absence  of  the  evidence,  that  the  instructions  given 
were  not  applicable  to  the  case  or  that  those  refused  were  appli- 
cable. South  Chicago  City  H.  Co.  v.  Zerler,  48S. 

22.  BHdence, — Objects  Vned  in  Illmtmtion  Not  in  Record. — ^TJie  failure 
to  make  drawings  of  objects  used  as  mere  reference  in  a  trial, 
for  the  purpose  of  illustration,  a  part  of  the  record  on  appeal  is 
not  a  sufficient  reason  for  disregarding  the  entire  evidence,  when 
a  vital  issue  in  the  case  can  be  determined  without  an  inspec- 
tion of  the  object  to  which  reference  has  been  made. 

Indiana  Clay  Co.  v.  Baltimore^  etc.,  R.  Co.,  S68. 

28.  Evidence. — Inntrvctions. — Bill  of  Exceptions. — The  original  manu- 
script of  the  evidence  and  the  instructions  can  not  be  brought  up 
by  one  bill  of  exceptions.    Soxith  Chicago  City  R.  Co.  v.  Zerler,  488. 

24.  Record. — Ingtru/ctums. — ^Instructions  can  not  be  considered  on 
appeal  where  it  does  not  appear  by  proper  order-book  entry  that 
they  were  filed.  Payne  v.  Moore,  S60. 

26.  Motion  to  Strike  Out  Evidence.  —  BiU  of  Exceptions. — Review. — 
The  ruling  of  the  trial  court  on  a  motion  to  strike  out  "all  the 
evidence*'  of  a  certain  witness  will  not  be  reviewed  on  appeal, 
where  the  bill  of  exceptions  sets  out  only  a  part  of  the  evidence 
given  by  the  particular  witness.        Fritzinger  v.  State,  ex  rel. ,  SoO. 

26.  Briefs. — Rules  of  Court. — ^Alleged  errors  in  the  admission  of 
testimony  and  the  giving  and  refusing  to  give  certain  instructions 
will  not  be  reviewed  on  api)eal,  where  counsel  for  appellant  in  the 
preparation  of  their  brief  failed  to  comply  with  the  fifth  subdi- 
vision of  rule  twenty- two,  requiring  '*a  conci8e^ statement  of  so 
much  of  the  record  as  fully  presents  every  error  and  exception 
relied  on,  referring  to  the  pages  and  lines  of  the  transcript.*' 

Harrold  v.  Fuenfstueck,  S76. 

27.  Questions  as  to  the  admissibility  of  evidence  and  of  permitting 
an  alleged  incompetent  witness  to  testify,  will  not  be  considered 
on  appeal,  where  appellant*s  brief  does  not  contain  "an  abstract 
of  so  much  of  the  record  as  fully  presents  every  error  and  ex- 
ception relied  on,  referring  to  the  pages  and  lines  of  the  tran- 
script" as  required  by  rule  twenty- two  of  tlie  Appellate  Court. 

Sc/dichter  v.  Taylor,  I64. 

28.  Wau^er. — Specifications  of  error  not  discussed  are  waived. 

Payne  v.  Moore,  360. 

29.  Striking  Out  Interrogatories. — New  Trial. — Alleged  error  of  court  in 
striking  out  interrogatories  must  be  presented  on  appeal  by  speci- 
fication in  motion  for  new  trial. 

Noah  V.  German- Ainerican  Building  Assn.,  6O4. 

80.  When  Record  Fails  to  Show  Paragraph  on  which  Verdict  Rests. — 
Where,  on  appeal,  it  does  not  affinuatively  appear  from  the  rec- 
ord upon  which  of  several  paragraphs  of  complaint  a  verdict 
rests,  the  judgment  must  be  reversed  if  any  paragraph  is  bad. 

Wabash  H.  Co.  v.  Lackey,  103, 

81.  Submission  of  Interrogatories  to  Jury. — Presumption. — Where  on 
appeal  the  record  is  silent  as  to  the  submission  of  certain  in- 
terrogatories wliich  the  record  sliows  to  have  Ixjen  returned  by 
the  jnry  -^ith  answers,  and  to  have  been  treated  by  the  court 
and  <^Q|t^7  ^  prop&rly  before  the  court  at  the  time  and  after 
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they  were  retained,  it  will  be  presomed  that  they  were  properly 
submitted.  Iajc  At«>mii\et  0>.  t.  HnughUnc,  6^. 

32.  R^rf/rd. — PUnding  Withdmim, — ^When  a  pleading  is  withdrawn, 
all  mlingB  thereon  pass  out  of  the  record  with  it. 

Cluipptll  Y.  Jatper  Cattnfy  OU  it  Gas  Cb.,  170. 

88.  Pleading. — Proof. —  Vnrimir^, — Compim'ni  Omnder^^d  as  Amended. 
— ^Where  a  certain  transaction  is  erroneoosly  referred  to  in  a 
complaint  as  a  "redemption,**  when  the  facts  set  forth  in  the 
same  connection  and  the  proof  on  the  trial  showed,  not  a  re> 
demption  but  a  procnrement  of  an  assignment  of  a  shmflT's  cer- 
tificate of  sale,  the  judgment  will  not  be  reyersed  on  appeal  for 
▼ariance.  The  langnage  of  the  complaint  in  this  respect  will  be 
considered  as  amended.  Whittem  v.  Krirk,  577. 

84.  Amnxdmpnt  of  OmnjAaint  Pending  Trial. — H^Hevc. — ^An  objection 
to  the  action  of  the  court  in  permitting,  after  trial  was  begnn, 
an  amendment  to  the  complaint,  ¥rill  not  be  reviewed  on  appeal, 
where  there  is  no  record  entry  sliowing  that  an  amended  com- 
plaint was  filed.  Union  Traction  Co.  t.  Bamett^  467. 

85.  Filing  Amended  Comnlaini  WithorU  Leave. — No  Eireption. — Where 
no  objection  was  made  to  tlte  filing  of  an  amended  complaint, 
no  error  can  be  predicated  upon  the  oonrt^s  action  in  permitting 
it  to  be^done.  Chnpptll  y.  Jasper  Ofimty  OH  d  Gas  Cb.,  110. 

86.  Eridence. — ^A  Terdict  can  not  be  disturbed  on  conflicting  eri- 
dence.  Harrold  v.  FuenfUueek,  S75. 

87.  Circumstantial  and  Opinion  Eridence.  —  Weight. — On  appeal  the 
court  will  not  weigh  the  evidence,  although  the  verdict  of  tlie 
jury  is  based  wholly  on  circumstantial  and  opinion  evidence, 
and  positive  evidence  to  the  contrary  was  discredited  by  the  jnry. 

Simpson  Y.  Schuetz^  151. 

88.  Derree  Not  Sustained  by  Evidence. — Motion  to  Modify. — ^Where  any 
part  of  a  decree  is  not  sustained  by  the  evidence,  the  remedy  is 
by  motion  to  modify ;  and  where  no  motion  was  made  to  modify, 
the  question  can  not  be  reviewed  on  appeal. 

Shroyer  v.  Campbell,  8S. 

89.  Reriew  of  Evidence. — Pleadings  as  Eridence. — Pleadings  will 
not  be  considered  as  a  part  of  the  evidence  on  appeal,  unless  as 
shown  by  the  record,  they  were  introduced  as  evidence  at  the  triaL 

Webb  T.  Hammond,  €13. 

40.  Revieiv  of  Eridenr.e. — ^In  all  cases  not  triable  by  a  jnry,  the 
appellate  tribunal,  under  ^8  of  the  act  of  March  9, 1908  (Acts  1908, 
p.  841),  will  consider  the  weight  and  sufficiency  of  the  evidence. 

Webb  V.  Hammond,  613. 

41.  Harmless  Error. — Erroneous  Instruction. — ^A  cause  will  be  reversed 
because  of  an  erroneous  instruction  given,  wliere  it  does  not  dearly 
and  affirmatively  appear  from  the  record  that  the  verdict  is  right 
upon  the  evidence.  Borkenstein  v.  Schrack,  £20. 

42.  Harmless  Error. — ^Error  in  overruling  a  demurrer  to  an  answer 
is  harmless,  where  the  jury  found  for  plaintiff. 

Wood  V.  Wack,  Si>2. 

48.  Admission  of  Evidence. — Notice. — Harmless  Error. — ^In  an  action 
by  a  pedestrian  against  a  street  railway  company  for  personal 
injuries  sustained  by  reason  of  the  failure  of  the  defendant  to 
restore  a  paved  crossing  to  its  former  condition,  the  admiKsion  of 
evidence  introduced  by  plaintiff  for  the  purpose  of  showing  tliat 
defendant  was  notified  of  the  condition  of  the  crossing  can  not  be 
harmful,  since  it  was  the  duty  of  the  defendant  company  to 
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restore  the  street  to  its  former  condition,  and  it  was  bonnd  to 
know  whether  it  had  done  so.       Union  Traction  Co.  v.  Bameti,  467. 

44.  Rvcluaion  of  Evidence. — Harmless  Error. — It  is  harmless  error 
to  strike  out  proper  evidence,  where  by  answers  to  interrogatories 
the  jury  found  as  a  fact  that  which  was  sought  to  he  established 
by  the  evidence  stricken  out.        Union  Traction  Co.  v.  Bamett,  467. 

46.  When  Came  Must  be  Affirmed. — Where  it  apx)ears  from  the  record 
that  the  cause  was  fairly  tried  and  correctly  determined  upon  it« 
merits  it  is  the  duty  of  the  Appellate  Court  to  affirm  the  judg- 
ment. McCoy  y.  Board,  etc.,  SSI. 

46.  Service  of  Process. — Presumption. — In  the  absence  of  a  show- 
ing to  the  contrary,  it  will  be  presumed  on  appeal  that  the  sum- 
mons was  served  upon  the  defendant  named  in  the  complaint* 

Union  Traction  Co.  v.  Barnett,  467' 

4tl.  Death  of  Appellee. — Subsf^UfUion  of  Parties. — ^Where  appellee  died 
pending  an  appeal  from  a  judgment  setting  aside  a  deed  by 
which  she  conveyed  her  life  estate  in  certain  lands,  the  appeal 
can  not  be  prosecuted  against  her  heirs,  under  $648  Bums  1901 , 
by  substituting  them  as  parties.  Utter  v.  Kersey,  25. 

48.  The  heirs  of  one  who  died  pending  an  appeal  from  a  judgment 
setting  aside  a  deed  by  which  the  latter  conveyed  her  life  estate 
in  certain  real  estate  are  not  proper  persons  to  be  substituted  as 
appellees,  under  $649  Bums  1901,  since  there  could  be  no  judg- 
ment against  them  for  costs,  nor  could  the  cause,  if  reversed,  be 
prosecuted  by  them  in  the  trial  court.  Utter  v.  Kersey ^  20. 

49.  Briefs. — Rehearing. — It  is  too  late  for  appellee  to  appear  for  the 
first  time  and  file  a  brief  after  the  case  has  been  decided. 

Town  of  Crown  Point  v.  Thompson,  195. 

APPELLATE  COX7BT— Dismissal  of  appeal  without  motion,  see 
AfpbaIj  and  Error,  1 ;  Everett  Piano  Co.  v.  Bash,  498. 

AS&ATTLT — ^Liability  of  owner  of  park  for  assault  of  visitor,  see 
Street  Railboads  ;  Indianapolis  St.  B.  Co.  v.  Dawson,  605. 

Damages  for  an  assault  joined  with  action  for  maljiractice,  see 
Physicians,  2 ;  Thomas  v.  Dabblemont,  I46. 

AB&ATTLT  AND  BATTEBT— Punitive  damages  not  awarded, 
see  Dabiages,  3;  Borkenstein  v.  Schrack,  S20. 

ASSESSUENTS— Failure  to  pay  in  benefit  society,  see  Benefi- 
cial Associations,  1,  2;  Grand  Lodge  A.  0.  U.  W.  v.  Marshall, 
5S4. 

ASSUMPTION  OF  BISK— When  defects  and  consequent  danger 
not  obvious,  see  Master  and  Servant,  5 ;  Brower  v.  Locke,  S53. 

Question  of  fact,  see  Master  and  Servant,  6;  Chicago,  etc.,  B. 
Co.  V.  Martin,  SOS. 

Mere  knowledge  of  risk,  see  Master  and  Servant,  7;  Chicago,  etc., 
R.  Co.  V.  Martin,  SOS. 

ATTOBNBY— ^j^oe  of  attorney  as  defense  to  action  for  mali- 
cious proseoKWoJi^  see  Malicious  Prosecution,  5;  Lawrence  v. 
Leathers,  4j, 
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ATTOSNET    AND    CUENT — Priyileged   oommanicatioiis,    see 
Witnesses,  1 ;  George  v.  Hurst,  660, 

Contract  between,   see  Champbrtt  and  Maintenance;    Tnm  t. 

Ijfwis,  178. 

BANK  DEPOSIT— As  gift,  see  Gifts;  Godz  v.  People's  Sav.  Bcmk^ 
67, 

BENEFICIAL  ASSOCIATIONS— 

1.  Failure  to  Pay  Ansessinent^. — Suspension  by  Operation  of  Law. — 
Where  the  by-laws  of  a  society  provide  that  the  failure  of  a  mem- 
ber to  pay  an  assessment  within  a  stipulated  time  oi)erates  as  a 
f  orf  eitnre  of  membership,  no  affirmative  action  on  the  part  of  the 
lodge  to  suspend  the  delinquent  member  is  required. 

Grand  Lodge  A,  0.  U.  IF.  v.  Marshall,  SSi, 

2,  Failure  to  Pay  Assessments. — Forfeiture, — ^In  a  suit  on  a  policy  in 
a  fraternal  insurance  company,  the  defendant  pleaded  a  forfeiture 
because  of  the  failure  of  assured  to  pay  assessments  in  accord- 
ance with  the  laws  of  the  order  and  notice  given  assured.  The 
laws  of  tlie  order  provided  that  when  the  finances  were  in  a 
certain  condition  a  call  should  be  made  and  that  every  call  should 
contain  a  list  of  all  deatlis  occftiring  since  the  last  call  was  made, 
such  notice  to  be  issued  by  the  grand  recorder  with  the  approval 
of  the  finance  committee,  and  published  in  a  newspaper  printed 
and  published  in  the  State  in  the  interest  of  the  order  and  that 
such  publication  should  constitute  a  sufficient  notice  to  mem- 
bers. The  answer  alleged  that  notice  of  an  assessment  was  pub- 
lislied  in  the  official  organ  of  the  order  containing  a  list  of  the 
deaths  and  the  names  of  the  lodges  to  which  they  belonged,  fol- 
lowed by  a  call  upon  the  subordinate  lodges,  signed  by  the  grand 
recorder  and  the  members  of  the  finance  committee,  and  that  a 
copy  of  said  paper  was  mailed  to  the  postoffioe  address  of  assured, 
and  tliat  assured  failed  to  pay  said  assessment  or  any  subsequent 
assessments.  Held,  that  the  facts  pleaded  constituted  a  bar  to  a 
recovery.  Grand  Lodge  A,  0,  U,  W,  v.  Marshall,  5^4- 

8.  Action  on  Certificalc. — Complaint. — To  entitle  the  beneficiary  to 
recover  the  amount  designated  by  the  certificate  in  a  beneficial 
association,  it  is  essential  that  the  complaint  show,  by  express 
averment,  full  i>erfomiance  of  all  tlie  conditions  imposed  by  the 
contract  of  insurance  and  laws  of  the  order,  or  facts  by  which 
such  conditions  have  been  waived. 

Grand  Lodge  A.  0.  U,  W.  v.  HaU,  J07. 

4.  Action  by  Beneficiary, — Complaint. — In  an  action  on  a  certificate 
of  insurance  in  a  beneficial  association,  an  allegation  in  the 
complaint  that  the  deceased  was  at  the  time  of  his  death  a  mem- 
ber of  the  order,  and  entitled  to  all  the  rights  and  privileges  of 
such  member,  does  not  supply  the  necessary  averment  of  per- 
formance of  all  conditions;  since  it  is  only  t)ie  stat^ement  of  a 
conclusion.  Grand  Lodge  A.  0.  U.  W.  v.  Hall^  107. 

6.  Performance  of  Conditions  by  Member, — Question  of  Ixiw. — ^Whether 
a  deceased  member  of  a  benefit  society  was  at  the  time  of  his 
death  entitled  to  all  the  rights  and  privileges  of  the  society  is,  in 
an  action  on  a  benefit  certificate,  a  question  of  law  for  the  oourt 
to  determine  from  the  facts  that  exist  and  are  pleaded. 

Grand  Lodge  A.  0,  U,  W,  v.  Rail,  107, 

6.  Rejection  of  Member. — Evidence, — Plaintiffs  brought  suit  on  a 
policy  of  insurance  in  a  beneficial  association,  alleging  that  after 
the  issuance  of  the  policy  the  association  created  a  new  class  to 
which  members  could  pass  by  paying  certain  increased  assessments 
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and  passing  a  medical  examination;  that  some  years  before  hii^ 
death  the  deceased  made  application  to  be  transferred  to  such 
class  and  at  such  time  was  "in  x>erfect  physical  and  mental  health 
and  condition"  and  was  arbitrarily  refused  admission  thereto. 
Physicians  and  others  testified  that  at  the  time  he  made  applica- 
tion for  transfer  his  physical  and  mental  conditions  were  good. 
The  evidence  further  showed  that  liis  examination  disclosed  « 
pulse  rate  claimed  by  the  examiner  in  chief  to  be  excessive  for  a 
man  at  age  of  applicant  and  for  such  reason  he  was  rejected  by 
the  medical  examiner  in  chief,  and  no  attempt  was  made  to  xirove 
that  the  pulse  rate  was  not  excessive.  Held,  that  the  complaint 
was  not  sustained  by  the  evidence. 

Supreme  Lodge  K.  of  P,  v.  Andrews,  4SS, 

7.  Forfeitwres, — Though  forfeitures  are  not  favored  by  the  law,  it  is 
the  duty  of  the  courts  to  declare  a  forfeiture  upon  facts  whicdi 
will  admit  of  no  other  conclusion. 

Grand  Lodge  A.  0.  U.  W.  v.  ManhaJl,  6S4, 

8.  Members, — Resort  to  Court. — ^A  member  of  a  mutual  benefit  society 
is  not  required  to  exhaust  his  remedies  within  the  order  before 
resorting  to  the  courts,  unless  the  by-laws  of  the  society  make  it 
obligatory  upon  him  to  do  so. 

Supreme  Lodge  K,  of  P,  v.  Andrews,  42fS, 

BUXS  AND  NOTES— Indorsement  by  wife  for  benefit  of  husband, 
see  Husband  and  Wife,  4 ;  John  C.  Groub  Co,  v.  SmUh,  685, 

Assignment  of  purchase-money  note  carries  with  it  vendor's  lien, 
see  Vendor  and  Pubohaser,  11 ;  Mvlky  v.  Karsell,  695, 

1.  Fraud  in  Procuring  Signature, — Where  the  signature  to  a  note  is 
secured  by  fraud  going  to  the  character  of  the  pax)er,  its  miJcer 
liaving  no  intention  of  signing  a  note,  he  will,  in  the  absence  of 
negligence  in  afi&xing  his  signature  or  in  failing  to  discover  the 
fraud,  be  no  more  bound  by  it  than  he  would  be  if  the  signature 
were  a  total  forgery.  People's  Stale  Bank  v.  Ruxer,  £45. 

2.  Fraud  in  Procuring  Signature. — Answer. — ^In  an  action  on  a  nego- 
tiable note  by  an  innocent  holder,  an  answer  alleging  that  '4f 
the  signature  is  genuine,  it  was  obtained  by  fraud,  either  in  sub- 
stituting the  note  for  an  insurance  application  or  reading  the 
same  incorrectly  or  by  means  of  a  carbon  transmitter,"  is  insuffi- 
cient, where  there  were  no  averments  showing  diligence  on  the 
part  of  defendant,  and  no  excuse  for  want  of  negligence  shown 
except  that  defendant  was  "not  educated  in  the  English  language 
as  it  is  printed.  *  *  People 's  State  Bank  v.  Ruxer ,  S45. 

* 

3.  Fraud  as  to  Consideration, — ^Fraud  in  the  procurement  of  the  con- 
tract for,  or  in  connection  with,  the  consideration  of  a  negotiable 
promissory  note,  will  not  bar  a  recovery  by  an  innocent  holder, 

People's  State  Bank  v.  Ruxer,  S45, 

4.  OnaararUor,  — Indorser.  — Instruction.  — ^In  an  action  against  one  whose 
prima  facie  liability  is  that  of  a  guarantor,  an  instruction  to  the 
jnry  ^hat  if  they  sliall  find  from  the  evidence  that  defendant 
placed  his  name  upon  the  back  of  the  note  merely  as  an  indorser, 
they  mnst  find  for  the  defendant,  is  erroneous ;  it  being  necessary 
that  the  jnry  also  find,  in  addition  to  the  fact  that  the  appellee 
was  an  indorser  soxae  valid  defense  releasing  liim  from  liability. 

'  Price  V.  Lonn,  S79, 

5.  Action  on  ^q.  ^^fnstruetian  Not  Within  the  Issues. — ^In  an  action  to 
recover  the  ^  l^t  ^^  *  promissory  note  from  one  whose  prima 
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/"^'>  liability  i»  th.it  of  a  gii:ir»ntor,  an  instmction  to  find  for  tht 
defendant,  if  the  evidence  siiowed  that  it  was  agreed  when  tbe 
note  was  signed  t(uit  the  defendant  should  not  be  held  liable,  is 
erroneoofl,  where  no  such  defense  was  plt^aded.    Price  t.  Lunn^  S7if, 

BOHD6 — Of  foreign  surety  companr,  see  Exkcutobs  A2a>  Aiaasis- 

TRATOKS,  2;  Barrickl'jxT  v.  SUu>irt,  446 

BOT7HDABIES — Pointed  oat  in  sale  of  real  estate,  see  Vkndos 

A>D  PCRCHASER,  9 ;  E/puUlUt  Trust  Co,  T.  J/.Y/iyau,  :**?. 

BBIDGES — A  city  is  liable  in  damages  for  failure  to  ketfp  its 
bridges  in  a  n*asonabIy  safe  condition,  see  Musicipai.  Corpo- 
rations, 4;  Citij  of  Cmiirrfrille  Y.  Su'^Ur,  £:S. 

When  city  is  chai^eable  with  notice  of  defect,  see  Muxhtipai. 
CORIHJRATIONS,  3;  City  0/  Couiu.nnu>  ▼.  »V /I  I  tier,  JIS. 

Complaint  against  a  city  for  injuries  caused  by  defective  foot- 
bridge, see  Neglioexce,  6;  0>y  0/  F  mull  in  v.  Davfrnj^^rt,  64S. 

fciciicirM — Failure  to  comply  with  court  rules,  see  Appeal  ano  Er- 
ror, 26,  27;  UarroldT.  Fwufi'tiucL;  27. j:  Sthlirhter  \.  Ta>jl  r,  l':^. 

On  rehearing,  see  Appeal  axd  Error,  49;  Tmt  n  of  Crotcn  P'Hiit  v. 
Thompson,  195. 

BVTLDINO  AND  LOAH  ASSOCLATIONS— False  representations 
by  officers  as  to  maturity  of  stock,  see  Fraud,  2;  FiV/WV/y  Build- 
ing, ttt'.f  Union  Y.  Drill  r,  Ct'L 

1.  Lifpiidation. — Adju-ftment  of  Loan». — ^Plaintiff,  a  borrower  from  a 
buildiug  and  loan  association,  brought  suit  to  have  the  amount  of 
tlie  mortgage  lien  ascertained  and  adjudged,  demanding  damages 
for  bn»nch  of  contract,  and  to  quiet  title  upon  payment  of  amount 
found  due.  It  appeared  that  plaintiff  subscribed  for  sizty-fiTe 
shares  of  stock,  thirty-five  shares  thereof  to  be  * 'cash  shares,"  and 
thirty  sliares  ''coupon  shares,"  on  which  it  was  to  have  a  loan  of 
^,600  and  pay  fifty  cents  per  share  per  month  on  the  ca^  sliares, 
and  Bixty  cents  on'the  coupon  shares,  for  ninety -eight  montlis  in 
full  payment  of  tlie  loan,  but  the  bond  and  mortgage  were  executed 
in  aoeordauce  with  the  printed  forms  of  the  association,  express* 
ing  a  different  contract.  Tlie  association  accepted  x>ayments  for  a 
period  of  fourteen  montlis  in  accordance  with  the  agreement,  and 
then  notified  plaintiff  that  it  had  suspended  business,  and  refused 
to  receive  further  payments.  Ildd^  that  the  remedy  sought  by 
plaintiff  is  incompatible  with  the  recovery  of  damages  for  the 
breach  of  the  contract,  and,  in  ascertaining  the  amotmt  due  on 
the  loan,  it  not  being  properly  disclosed  whether  the  association 
was  solvent  or  insolvent,  the  parties  should  be  placed  in  the  rela- 
tion of  debtor  and  creditor,  and  the  borrower  cliarged  with  legal 
rate  of  interest  on  the  loan  from  the  date  of  its  execution  to  the 
time  of  the  rendition  of  the  finding,  and  credited  with  the  amount 
paid  as  interest  and  premium,  as  treated  by  the  association  in 
distributing  the  same  upon  its  books. 

Uonie  tellings  Ai<sn.  v.  Xohleaviile,  etc..  Church,  115. 

2.  Limitation  of  Payments. — Maturity  of  Stot'k, — ^A  limitation  placed 
on  tlie  number  of  payments  a  stockholder  is  required  to  make  to 
mature  his  stock  as  provided  by  the  certificate  of  stock  is  of  no 
avail  to  a  borrowing  member,  where  such  agreement  as  to  the 
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nninber  of  i>ayment8  is  not  carried  into  the  bond  and  mortgage 
secnring  the  loan,  but  on  the  contrary  xut)yided  therein  that  the 
bcnrower  shall  continne  to  pay  the  dnes  nntil  the  stock  matnres. 

Noah  y.  German- American  Building  Assn,,  504. 

8.  Representaiians  Made  by  Officers. — Estoppel, — Oral  or  printed  state- 
ments made  by  the  officers  or  agents  of  a  bnildin^  and  loan  asso- 
ciation in  direct  contradiction  of  the  by-laws,  or  in  contradiction 
of  the  contrfvct  itself,  whether  relied  np|on  by  the  person  to  whom 
made  or  not,  can  not  be  made  the  basis  of  an  estoppel  in  a  suit 
by  the  building  and  loan  association  to  foreclose  a  mortgage, 
where  the  by-laws  are  made  part  of  the  loan  contract  by  reference 
thereto,  unless  such  representations  were  fraudulently  made. 

Noah  y.  German- American  Building  Assn,,  504* 

4.  Foreclosure  of  Mortgage, — Antnoer. — Exhibits. — ^No  error  was  com- 
mitted in  striking  out  exhibits  consisting  of  printed  statements 
of  the  condition  of  plaintiff  building  and  loan  association  filed 
with  answers  to  a  complaint  to  foreclose  a  mortgage,  such  mat- 
ters being  merely  eyidence  and  admissible  without  being  made 
exhibits.  Noah  y.  German-American  Building  Assn.^  504. 

BT7BDEK  OF  FBOOF—In  action  for  false  imprisonment,  see  FAiiUB 
Imfrisomxbnt,  2;  Black  y.  Marsh,  53. 

f!A-R.-n.TTrP«      Qnn -RATTRnAna;   STBBBT  BaILROADS. 

Damage  to  stock  in  transportation,  see  Nbguoenob,  8;  Toledo, 
etc,,  R.  Co,  y.  Beery,  556, 

1.  Street  Railroads. — Injury  to  Passenger  mhUe  Alighting  from  Car, — ^The 
strict  obligation  of  the  carrier  of  passengers  continues  not  merely 
while  the  passenger  is  being  receiyed  and  being  carried,  but  also 
while  he  is  leaying  or  alighting  from  the  carriage  or  car;  and  an 
electric  railway  company  opcorating  its  cars  on  tracks  in  a  city 
oyer  a  street  in  which  ezcayations  were  made  by  the  city  adjacent 
to  the  tracks  is  liable  for  injuries  receiyed  by  a  passenger  in  get- 
ting off  a  car  stopped  to  let  off  passengers  opposite  such  excaya- 
tion,  where  no  notice  or  warning  was  giyen  the  passenger  of  the 
excayation.  Ft.  Wayne  Traction  Co,  y.  MorviUus,  464. 

2.  Shipment  of  Stock,  — Delay,  —  Damages , —  Railroads. — Ayerments  in 
a  complaint  against  a  carrier  for  damages  for  failing  to  deliyer 
cattle  shipped  in  time  for  a  certain  market,  that  the  carrier 
knew  and  understood  that  the  cattle  were  8hipx)ed  for  a  certain 
market,  and  knew  the  time  of  the  opening  of  the  market  and 
the  manner  of  preparing  cattle  for  sale  thereat,  and  that  if  the 
cattle  had  been  ^pped  with  reasonable  disjiatch  they  could 
haye  been  deliyered  in  time  for  such  market,  render  the  complaint 
good,  although  the  bill  of  lading  expressly  stipulates  that  the 
carrier  did  not  contract  to  ship  the  cattle  by  any  jMurtioular  train 
or  deliyer  them  for  any  particular  market. 

Femwylvama  Co.  y.  Dickson,  451. 
8.  Shipment  of  Stock. — Contra^. —  Connecting  Lines. — RaUroads. — An 
instruction  in  the  trial  01  an  action  against  a  railroad  com- 
pany for  damages  to  cattle  caused  by  delay  in  shipment,  that  the 
connecting  carrier  was  the  agent  of  the  initial  carrier  in  forward- 
ing the  stock,  and  that  the  initial  carrier  was  liable  for  its  acts, 
including  delays,  was  erroneous,  where  the  contract  of  sliipment 
stated  tlmt  the  stock  was  receiyed  for  transportation  from  place 
of  deliyery  **to  destination,  if  on  the  said  carrier's  line  of  rail- 
road, otherwise  to  the  place  where  said  liye  stock  is  to  be  receiyed 
by  tlie  oot^uecting  carriers  for  transportation  to  or  toward  des- 
tination, ^j  iiiat  the  same  has  been  receiyed  by  said  carrier  for 
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itself  and  on  behalf  of  connecting  catrien  for  transportation**' 
and  the  evidence  showed  that  the  initial  carrier  did  not  own  or 
op>erate  a  line  of  road  to  the  place  of  destination,  but  deliyered 
the  stock  to  a  connecting  carrier  on  whose  line  the  delay  occurred. 

Penntylvama  Co,  v.  Dickson^  451. 
CASES— See  Oysrruled  Casks. 

Gases  cited,  see  p.  yii. 

CAVEAT   EMPTOR— Boundaries  of  real  estate  purchased,   see 
Vendor  and  Purchaser,  9;  EquUabU  Trust  Co.  t.  MiUigan^  SO. 

CfSLAXBE&TY  AND  MAINTENANCE— 

Contracts, — Attorney  and  Client. — ^A  firm  of  attorneys  and  six  prop- 
erty owners  entered  into  a  written  agreement  that  each  property 
owner  should  institute  a  suit  for  damages  and  injunction  against 
defendants ;  that  one  case  should  be  pushed  by  sdl,  and  if  it  &ould 
fail,  each  property  owner  should  contribute  his  proportion  of  the 
costs,  and  if  it  dbiould  succeed,  then  each  case  was  to  be  jiressed 
for  trial.  The  contract  provided  that  the  attorneys  should  receive 
no  comi)ensation  unless  successful,  and  if  successful  they  should 
receive  an  amount  equal  to  one-half  of  the  sum  collected  by  them. 
Held,  that  the  contract  was  not  champertous.    Tron  v.  2>im,  178. 

CBATTEL  HOBTGAGES— 

1.  Failure  of  Consideration. — Foreclosure  by  Assignee. — ^A  mortgage  on 
a  sxKui  of  mules  was  executed  to  secure  two  notes  for  the  purchase 
money  thereof.  Before  the  notes  became  due  the  mules  were 
taken  from  the  purchaser  under  a  prior  mortgage  the  existence  of 
which  the  purchaser  had  no  knowledge  at  the  time  he  execut^ 
his  notes  and  mortgage.  Held,  that  the  consideration  for  the 
last  notes  and  mortgage  had  wholly  failed  and  that  a  holder 
thereof  who  took  an  assignment  with  knowledge  of  the  facts 
oould  not  recover  thereon.  Stoy  v.  Bledsoe,  64s. 

3.  Assignee  Takes  Notice  of  Terms. — Where,  by  the  terms  of  a  mort- 
gage executed  to  secure  the  payment  of  two  notes,  both  notes 
become  due  and  collectible  upon  default  in  the  x)ayment  of  one  of 
them,  an  assignee  who  takes  the  assignment  after  such  default  is 
chargeable  with  knowledge  that  both  notes  were  past  due  at  the 
time.  Stoy  v.  Bledsoe,  643. 

CHUBCHES — See  RBuaious  Sooietibs. 

CITIES — See  Mxtnicipal  Oorporations. 

COLLATEBAIj  ATTACK — Of  decree  terminating  a  trust,  see 
Judgment,  1,  2;  Spencer  y.  Spencer,  321. 

COMFBOMISE  AND  SETTLEMENT— Letter  in  reference  to  com- 
promise, see  Evidence,  2 ;  Halstead  v.  Coen,  302. 

CONCLUSIONS  OF  LAW— See  Trial. 

CONDEMNATION— See  Eminent  Domain. 

CONSPIBACY — ^To  assault  colored  people  at  defendant's  park,  see 
Street  Railroads;  Indianapolis  Street  B.  Co,  v.  Dawson,  605, 

OONTBACTS— See  Sales. 
Oral  contract  to  convey  land,  see  New  Trial  as  of  Riqht,  1; 

ScJUlchter  v.  Taylor,  I64. 
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To  oonvey  lands,   see  Spbcifio  Pbrforjcancb,  1,  2;   KepUr  t. 

Wright,  61S. 

Execated  in  two  parts  at  different  times,  see  Vendor  and  Pur- 
CEL&SSRy  2;  JTaris  y.  MdOen^  2S5. 

Sufficiency  of  description  of  real  estate  in  contract  to  support 
soit  for  specific  i)erformanoe,  see  Vendor  and  Purchaser,  1 ; 
JTom  v.  Magten,  £55. 

Ck>Tenant  of  grantee  not  to  sell  intoxicating  liquors  on  premises 
not  a  contract  in  restraint  of  trade,  see  Intoxioatino  Liquors, 
5;  Sullivan  Y.  Kohlenberg,  gl5. 

Of  mairied  woman  to  sell  real  estate,  see  Husband  and  Wife,  5, 
6,  7;  Shirk  v.  Stafford,  S47. 

Agreement  of  wife  to  pay  expenses  of  husband's  last  sickness, 
see  Husband  and  Wife,  2,  3;  Uobinson  ▼•  Fowft,  384. 

Of  minor,  see  Infants*  1-3;  Shrotfer  v.  PeUmger,  158, 

Between  attorney  and  client,  see  Ghampertt  and  Maintenance; 
Tron  V.  Lewis,  178. 

Between  memberB  of  a  family  to  render  services  of  care,  see  Ex- 
ecutors AND  Adionistrators,  4;  Ellis  y.  Baird,  £95. 

To  compensate  by  proyiding  for  in  will,  see  Executors  and  Ad- 
ministrators, 9;  Alerding  y.  Allison,  397. 

Time  not  essence  of  contract,  see  Vendor  and  Purchaser,  3; 
Maris  y.  Masters,  235. 

Reformation,  see  Reforjcation  of  Instruments,  1-4;  Wehh  y. 
Hammond,  613;  Wieneke  y.  Deputy,  621. 

1.  When  Void  as  Against  Public  Policy. — Contracts  are  not  held  yoid 
as  against  public  policy,  unless  the  contract  itself  requires  the 
doin^  of  something  affecting  the  public  good,  or  the  considera- 
tion IS  immoral  or  hurtful,  or  is  forbidden  by  statute. 

OallicoU  y.  AUen,  561. 

2.  Mistake. — Fraud. — Where  a  person  signs  an  agreement  from 
which  certain  stipulations  preyiously  agreed  to  were  omitted, 
and  there  is  no  relationship  between  the  parties  so  as  to  excuse 
lack  of  care,  the  person  so  signing  will  be  bound  by  the  contract. 

Wood  y.  Wack,  252. 

8.  Breach. — Measure  of  Damages. — ^Where  plaintiff  sues  for  breach 
of  a  contract  by  which  he  was  employed  by  defendant  to  install 
an  electric  light  plant,  the  measure  of  damages  is  the  difference 
between  t^e  contract  price  and  the  amount  which  it  would  haye 
cost  him  to  i)erform  the  contract.  Wood  y.  Wack,  252. 

4.  Pescifsion  for  Failure  to  Comply  with  Provisions. — Recovery  of  Part 
of  Consideration  Paid. — O  entered  into  an  agreement  with  three 
stockholders  of  a  corporation  by  the  terms  of  which  he  was  to 
purchase  their  certain  shares  of  stock,  $2,000  to  be  paid  at  the 
time  tlie  agreement  was  entered  into,  and  a  second  payment  at  a 
fixed  time  in  tlie  future.  Tlie  stock  was  not  to  be  as.sigiK>d  to  G 
until  tlie  second  payment  was  made.  Tlie  contract  was  signed  by 
the  tliree  g(;oekholders  and  the  corporation.  The  cash  payment 
was  ma<|Q  ^  the  three  stockholders.     Upon  default  in  mRirif^g 
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second  jwyment,  G  was  notified  by  the  three  stockholders  and  ibe 
corporation  that  they  had  determined  to  rescind  any  rights  of 
plaintiff  nnder  the  contract  because  of  his  failure  to  comply  with 
its  provisions.  Held,  that  there  could  be  no  recoTery  by  .O  against 
the  corporation  on  account  of  the  ^,000  payment. 

Home  Electric  Light,  etc.,  Co,  y.  0>fftm,  49S 

COHTBIBXTTOBT  NEaUGEKCS— See  Neouqknce. 

Pleadings  in  action  for  death  by  wrongful  act,  see  Dkath  bt 
WEONoruL  Acrr,  2;  Baltimore,  etc,,  R,  Co.  v.  Ryan,  597. 

Ck>mplaint  showing  on  its  face  contributory  negligence,  see  Mn- 
NioiPAi.  Corporations,  2;  Toum  of  Crown  Point  v.  Thompson^  195. 

Duty  of  traveler  to  look  and  listen  before  crossing  railroad  tracks, 
see  Railroads,  5;  Rich  y.  EvansvUle,  etc.,  R.  Co.,  10. 

Walking  along  railroad,  see  Bailroads,  4;  Kill  t.  Indianapolig, 
etc.,  R.  Co.,  98. 

COBPOAATIOHS— 

1.  Ojficen. — Flection. — ^Provisions  in  the  articles  of  association  of 
a  corporation,  organized  under  the  statute  of  tliis  State  regu- 
lating the  organization  of  manufacturing  and  mining  companies, 
that  the  affairs  of  the  association  shall  always  be  managed  by  a 
certain  named  board  of  directors,  unless  they  shall  become  inca- 
pacitated, resign  or  die,  and  that  certain  named  persons  shall 
hold  the  other  offices  of  the  company  so  long  as  they  shall  remain 
shareholders,  unless  they  shall  become  incapacitated,  resign  or 
die,  are  in  contravention  of  the  statute  providing  for  the  a^nnnf^i 
election  of  officers,  and  are  inox)erative  and  void. 

Slate,  ex  rel.,  v.  Aivierxon,  34^ 

2.  EUctions.^RigfU  of  Stockholder  to  Vote.—The  provision  of  ^3425 
Bums  1901,  that  each  stockliolder  shall  have  one  vote  for  each 
share  owned  and  held  by  him  for  ten  days  previous  to  the  meet- 
ing of  the  corporation,  and  of  ^5055  Bums  1901,  that  each  share 
shall  entitle  the  owner  to  one  vote,  are  not  merely  directory, 
but  are  e^roress  reservations  from  granted  powers,  securing  to 
the  stockholder  an  important  and  viuuable  right. 

State,  ex  rel.,  y.  Anderson,  34. 

8.  Fraud  of  Stockholder  in  Sale  of  His  Stock. — Where  corporate  stock 
is  purchased  of  stockholders  who  individually  misrepresent  the 
condition  of  the  corporation  for  their  own  b^efit,  the  corpora- 
tion is  not  liable  in  damages  for  such  fraudulent  misrepresenta- 
tions, although  the  agreement  as  to  the  terms  of  sale  iSe  signed 
by  the  corporation.        Home  Electric  Light,  etc.,  Co.,  v.  CoUins,  493. 

4.  Stockholder's  Suit. — Demand. — ^A  suit  by  a  stockholder  of  a  cor- 
X>oration  against  an  officer  thereof,  for  the  benefit  of  the  corpo- 
ration, may  be  maintained,  without  showing  a  demand  upon 
the  board  of  directors  to  bring  the  suit,  where  the  complunt 
discloses  a  condition  of  facts  which  renders  it  reasonably  certain 
that  a  suit  by  the  corporation  would  be  impossible  and  that  a 
demand  therefor  would  be  useless.  Teiis  v.  Hammersmith,  S81. 

5.  Stockholder's  Suit. — ^A  complaint  by  a  stockholder  against  the 
president  of  the  corporation  for  the  benefit  of  the  corporation  and 
its  stockholders  for  the  possession  of  certain  iron  pipe,  and  for  an 
accoimting,  alleging  that  the  corporation  was  organized  for  the 
purpose  of  constructing  a  system  of  water-works  and  had  por- 
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chased  a  quantity  of  iron  pipe;  that  the  corporation  had  aban- 
doned its  purpose,  forfeited  its  right,  ceased  entirely  to  hold 
directors'  meetings  and  the  directors  had  abandoned  their  offices; 
that  the  iron  pipe  had  greatly  adyanoed  in  price  and  the  presi- 
dent was  selling  the  same  far  below  the  market  price  at  a  profit 
to  himself,  states  a  cause  of  action.        Tetis  t.  HammenmUh^  tSl, 


00 

Physician  for  Poor  Penon. — Payment. — Appropriation  by  Qmnty  Council. 
— ^A  complaint  against  a  county  by  a  physician  for  services  ren- 
dered a  poor  person  is  insufficient,  where  it  is  not  alleged  that 
the  county  council  had  made  an  appropriation  for  the  payment 
of  such  claim  or  class  of  claims.  Oish  y.  Boards  etc,,  480. 


1.  Ci'rruU  Court. — Jurisdictian  Over  Qmtroverty  as  to  Trust  Estate, — ^A 
circuit  court  lias  jurisdiction  in  a  suit  to  determine  the  effect 
of  a  will  and  declaration  of  trust,  and  the  validity  of  an  agree- 
ment between  the  parties  in  relation  to  the  trust. 

Spencer  Y,  Spencer,  321, 

2.  CollaieroL  Attach, — ^A  decree  rendered  by  a  court  having  juris- 
diction both  of  the  subject-matter  and  the  parties  can  not  be 
assailed  collaterally.  Spencer  v.  Spencer,  S21, 

COVEBTANTS — Of  grantee  not  to  sell  liquors  on  premises,  see  IM- 
TOXICATIKO  LiQUOBS,  4;  Stdlivan  v.  Kohlenberg,  £15, 

1.  Warranty  Deed. — Graniee^s  Itnowledge  of  Encumbrances. — ^The  right 
of  a  grantee  to  recover  on  a  covenant  of  warranty  in  a  deea  is 
not  affected  by  the  grantee's  knowledge  of  the  existence  of  an 
encumbrance  at  the  time  of  conveyance.        Whittem  v.  Krick,  577. 

2.  Against  Encumbrance. — ^A  covenant  of  warranty  against  encum- 
brances, in  a  deed  of  conveyance,  runs  with  the  land. 

Whittem  v.  Krick,  577, 

3.  Breach  of  Covenant, — Death  of  Covenantor, — Action  Against  Heirs, — 
Where  a  claim  against  a  decedent's  estate  is  in  the  nature  of 
damages  for  a  breach  of  warranty  in  a  deed  which  had  been  exe- 
cuted by  decedent,  and  which  did  not  accrue  until  after  the  final 
settlement  of  the  estate,  there  may  be  a  recovery  in  an  action 
against  the  legal  heirs  of  the  decedent.  Whittem  v.  Krick,  577, 

DAKAGES— See  Garriebs;  Masteb  and  Sbrvant;  Nbguqsnob; 
Railroads;  Strebt  Railroads. 

For  injuries  sustained  by  tenant  because  of  defective  premises, 
see  Landlord  and  Tenant,  1 ;  LaPlante  v.  LaZear,  4SS. 

For  death  by  wrongful  act,  see  Death  by  Wrongful  Act,  1,  2; 
Baltimore,  etc,  R,  Co,  v.  Byttn,  597, 

Measure  of  in  condemnation  for  pipe-line,  see  Eminent  Doxain, 
1,  2;  Muncie  Nat,  Gas  Co.  v.  Allison,  50. 

Bj  fires   escapi^   from   right   of  way,    see  Railroads,   7-9; 
Wabash  J^^  Co*  ▼•  Lackey,  103;  Indiana  Clay  Co.  v.  Baltimore,  etc,, 
B.  Q>.^  ^^^ 
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For  malpractice  and  assanlt  joined  in  same  action,  see  Phtsi- 
CIAX8,  2:  Th/fmaJtY,  Dahblemonl,  146. 

For  injury  to  a  wall,  see  Party  Wallb*  1-3;  Paynt  t.  Moore,  S€0. 

Defective  bridges,  see  Mcxicifal  Corporations,  4;  City  of  Con^ 

nerstrilU  V.  Snidery  218. 

Establishment  of  highway,  see  Highways,  2;  AngeU  y.  Hombeek, 

59, 

Measure  of  for  breach  of  contract  to  install  an  electric  light 
plant,  see  Oomtraots,  8;  Wood  y.  Wack,  252, 

To  stock  by  delay  in  shipment,  see  Oarriers,  2,  8;  Pennsyhama 
Co,  Y.  Dickson,  451, 

1.  Landlord  and  Tenant,  ^' Nominal  Damages, — Evidence, — Where 
in  an  action  by  a  tenant  for  damages  for  wrongfol  eviction  the 
defendant  pl^uled  a  complete  defeuse  to  the  action  and  intro- 
duced evidence  in  support  thereof,  but  nothing  in  mitigation 
of  damages,  and  there  was  evidence  showing  actual  damages, 
capable  of  estimation  with  reasonable  certainty,  a  verdict  in 
favor  of  plaintifP  for  mere  nominal  damages  was  erroneous. 

Pax9on  v.  Dnm,  46. 

2.  Pleading, — Evidence, — ^An  averment  in  a  complaint  in  an  action 
for  personal  injuries  that  "the  muscles  of  plaintiff's  legs, 
arms,  sides,  back,  abdomen,  and  bowels  were  strained  and 
bruised  to  an  extent  that  plaintiff  suffered  great  pain  of  body 
and  anguish  of  mind"  was  sufficient  to  admit  evidence  that  a 
hernia  with  wliich  plaintiff  was  suffering  at  the  tiine  of  the  in- 
jury was  aggravated  by  the  injuries  received. 

City  0/  OonnenvUle  v.  Snider,  218, 

8.  Assault  and  Battery, — Punitive  Damages, — Punitive  damages  can 
not  be  awarded  for  an  assault  and  battery,  since  defenduit  is 
also  subject  to  a  criminal  prosecution. 

Borkenstein  v.  Schrack,  220, 

DEATH— Of  appellee  pending  appeal,  see  Appeal  and  Error,  47; 

Utter  Y,  Kersey,  25, 

DEATH  BY  WBONGFUIj  ACT— 

1.  Administrator  May  Sue  for  Sum  Less  than  Limit  Fixed  by  Statute, — 
A  statute  authorizing  an  action  by  a  personal  representative  for 
the  benefit  of  the  next  of  kin  to  one  killed  by  the  wrongful  act 
of  another,  and  limiting  the  amount  of  recovery  to  $5,000,  does 
not  preclude  the  i>erBonal  representative  from  suing  for  a  sum 
less  tlian  f5,000.  Baltimore,  etc,,  R,  Oo,  v.  Byan,  597, 

2.  Complaint. — Contributory  Negligence. — ^In  an  action  against  a  rail- 
road company  for  a  death  by  vnx>ngful  act,  the  complaint  need 
not  aver  absence  of  contributory  negligence,  nor  need  it  state 
facts  showing  freedom  from  contributory  fault. 

Baltimore,  etc,,  R,  Go,  v.  Ryan,  597, 

DEBT,  ACTION  OF— 

Ultra  Vires. — Estoppel. — ^A  borrower  is  estopi>ed  by  receiving  a  loan 
and  keeping  tlie  money  from  setting  up  the  defense  tliat  the  cred- 
itor had  no  i>ower  to  make  the  loan. 

Noah  V.  German-Ama'ican  BuHding  Assn,,  604, 
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BEOEDSNTS'  ESTATES— See  Dbscbnt  and  Distributiok;  Ez- 

EOUTOR8   AND  ADMINISTRATORS;   WiLIiS. 

Payment  of  debt   by  legacy,  see  Acxx>rd  and  Satisfaction; 
AUrding  v.  Allison,  S97. 

Action  against  heirs  for  breach  of  covenant  of  warranty  of  an- 
cestor, see  Covenants,  3;  IVhiU^m  v.  Kn'ck,  577. 

DEEDS — See  Covenants. 

Disaffirmance  by  infant,  see  Infants,  1-5;  Shroyer  v.  PitUnger,  158, 

Former  conveyances,  see  Quibtino  Title,  5;   Eicur  v.  Whittaker, 
664. 

Covenant  not  to  sell  intoxicating  liquors  on  premises,  see  Intoxi- 
GATING  Liquors,  4;  Sullivan  v.  Kohlenberg,  Sl5. 

1.  Execution  and  Record  of  Deed  Without  Knowledge  of  Grantee. — 
Delivery. — ^Where  a  deed  of  conveyance  was  executed  and  recorded 
without  the  knowledge  of  the  grantee,  and  after  record  the 
grantors  took  possession  of  the  deed  and  exercised  dominion  over 
it,  and  where  the  pnri)06e  of  the  grantor  was  tliat  the  deed  should 
not  be  delivered  except  upon  a  certain  contingency  which  did  not 
arise,  there  was  no  delivery.  Franklin  Ins.  Co.  v.  Feist,  S90. 

2.  Delivery. — ^A  delivery  of  a  deed  is  not  effective  without  an 
intent  on  the  part  of  the  grantor  tliat  it  is  to  be  delivered,  ac- 
comx>anied  by  an  act  to  cany  out  such  intent. 

Franklin  Ina.  Co.  v.  Feigt,  S90. 

3.  Recording. — Validity.^-The  recording  of  a  deed  is  not  essential 
to  its  validity  as  between  the  parties.  •        Blair  v.  W/iittaker,  664. 

4.  Ditaffirmance  by  Infant  Feme  Owrrt.— Under  ^8384  Bums  1901,  a 
married  woman  can  not  disaffirm  a  conveyance  made  during  mi- 
nority until  she  has  restored  to  her  grantee  the  full  consideration 
received.  Blair  v.  Whittaker,  664. 

DEE AT7LT— Setting  aside,  see  Judoxent,  8;  BalUnun-e,  etc.,  R.  Co. 
V.  Ryan,  597. 

DEUVEBT— Of  deed,  see  Deeds,  1,  2;  Franklin  In*.  Co.  v.  Feist, 
S90. 

Of  threflhing  machinery,  see  Sales,  1,  2;  Avery  Mfg.  Co.  v.  Ems- 
weller,  291. 

DEMAND — ^For  deed  in  suit  for  specific  performance,  see  Vendor 
AND  Purchaser,  4;  Maris  v.  Masters,  235. 

DKMUKBER— Form  of,  see  Pleading,  11;  Toledo,  etc.,  R.  Co.  v. 
Beery,  556. 

For  misjoinder  of  causes  of  action,  see  Pleading,  10 ;  Shroyer  v. 
Pitlenger,  158. 

jyEPOSmOVB — Ab  evidence,  see  Evidence,  4 ;  Blark  v.  Marah,  63. 

Taken  without  notice,  see  Evidence,  5,  6;  Black  v.  Mar»h,  53. 

Taken  by  Qf^  of  Two  Drfendnnts.— One  of  two  defendants  can  not  take 
deposition  by  service  of  a  notice  ui>on  the  sole  plaintiff,  and 
thereby  L^d  his  codef  endant.  Black  v.  Marsh,  53. 
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DBSCEHT  AMD  DIBTBIBUTIOH— See  Executors  axd  Adxtsis- 
TRATOBs;  Wills. 

Right  of  husbiuid  in  wife's  property  as  against  a  mortgage  esB- 
cated  thereon  for  liying  ezpensesy  see  HusBA!n>  A3n>  Wife,  1; 
Herbert  t.  Rupertus,  653, 

1.  Biuband  and  Wife. — When  aU  of  Huaband's  Property  Degtendg  to 
Wife. — Where  a  man  dies  intestate  and  childless,  the  owner  of 
real  estate,  leaving  a  widow,  and  withont  father  or  mother  snr- 
▼iYing,  bnt  brothers  and  sisters  or  their  descendants,  the  widow 
takes  the  entire  estate  under  42651  Bnms  1901. 

ffaugh  T.  Smeiger,  57/. 

2.  Property  of  ChUdUss  Second  Wife, — Testator  left  sorviTing  him  a 
childless  second  wife  and  cliiidren  by  a  former  marriage.  He 
gave  to  his  wife  snch  portion  of  his  estate  as  she  woxdd  take 
under  the  statutes  then  in  force  in  the  absence  of  a  wilL  Under 
the  statutes  then  in  force  (^2487  R.  S.  1881),  as  coustrued  by  the 
Supreme  Cknirt,  snch  wife  took  a  fee,  and  the  children  by  the 
former  marriage,  at  her  death,  became  her  forced  heirs.  Piidn- 
tiff  brought  suit  to  recorer  the  interest  of  her  deceased  husband 
in  the  real  estate  devised  to  his  stepmother.  The  complaint 
showed  that  plaintiff's  husband. died  before  his  stepmother. 
Hdd^  that  plaintiff  could  not  recover.         Bateman  v.  Bennett,  577. 

DIBAFFIBICAKCE— Of  deed,  see  Dbbi>8,  4;  Infants,  1-6;  BZoirv. 
Whittaker,  664;  Skroyer  v.  Pittenger,  158, 


Decrte  Providing  for  Maintenance  of  Minor  (Jhild,-^When  not  a  Lien  an 
Defendant's  Realty, — ^A  decree  in  a  divorce  proceeding,  adjudging 
that  the  support,  maintenance,  and  education  of  a  minor  child 
shall  be  a  lien  on  the  real  estate  of  tlie  father  who  was  the  de- 
fendant in  the  suit,  the  same  to  be  paid  out  to  the  mother  on 
petition  to  the  court  in  such  annnal  or  semiannual  sums  as  to 
the  court  might  seem  proper,  is  not  a  final  judgment,  and  there- 
fore not  a  lien  on  the  defendant's  real  estate. 

Matthews  v.  inbon,  90, 

DBTJG(GISTS — Sale  of  intoxicating  liquors  without  license,  see  Ik- 

TOXIOATINO  lilQUOBS,  2;  Parker  Y.  State,  650, 

EJSCTKENT — Damages  for  wrongful  eviction,  see  Damages,  1; 
Poxsofi  V.  Dean^  46, 

EliEGTIOHB — Of  officers  of  corporation,  see  Corporations,  1,  2; 

State f  ex  reL,  v.  Anderson,  S4, 

ELEVATORS— Injury  to  employe  in  construction  of  elevator,  see 
Mastbb  and  Sebvant,  8;  Parkhurst  v.  Swift,  521, 

EMINENT  DOMAIN— 

1.  Condemnation  of  Easement  for  Pipe-Line^  for  Salural  Gas, — Measnre 
of  Damages, — Instruction. — An  instruction  in  a  proceeding  to  con- 
demn an  easement  for  the  purpose  of  laying  pipe-lines  for  nat- 
ural gas,  that  in  estimating  the  damages  the  jury  ^ould  not 
consider  any  injuries  which  might  result  to  plaintiffs  from  any 
negligence  or  unskilfulness  of  defendant  in  the  operation  and 
maintenance  of  its  pipe- lines  over  the  strip  of  land  sought  to 
be  appropziated,  since  the  plaintiffs  would  have  Uie  same  right 
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to  sue  for  and  recover  damages  for  snch  negligence  or  unskilful* 
ness  as  would  any  other  person  injured  thereby,  states  the  law 
correctly.  Muncie  Nai.  Oas  Co.  v.  Allison,  60, 

2,  Condemnation  of  Easement  for  Pipe-Lines. — Measure  of  Damages. — 
An  instruction  that  the  assessment  of  damages  for  property  con- 
demned for  a  pipe-line  must  relate  '  'to  the  time  of  the  condemna- 
tion" is  equivalent  to  an  instruction  that  the  assessment  of  dam- 
ages must  relate  to  the  time  of  the  filing  of  the  instrument  of 
appropriation.  Muncie  Nat,  Gas  Co.  v.  Allison,  50. 

EaTJITY-. 

Laches. — ^Unexplained  delay  in  the  prosecution  of  a  ri^ht  until  it 
becomes  stale  constitutes  such  laches  as  forfeits  the  interference 
of  the  court.  Mathews  v.  Wilson,  90. 

EVIDENCE — See  Depositions;  Witnesses. 

Failure  to  sustain  allegations  of  fraud,  see  Fraud,  2;  Fidelity 
Building  &  Sav.  Union  v.  Driver,  691. 

Court  will  consider  weight  and  sufficiency  in  cases  not  triable  by 
jury,  see  Appeal  and  Error,  40 ;  Webb  v.  Hammond,  613. 

Objects  used  in  illustration  not  in  record,  see  Appeal  and  Error, 
22;  Indiana  Clay  Co.  v.  Baltimore,  etc.,  R.  Co.,  258. 

Admissible  under  general  denial  in  action   to  quiet  title,  see 
Quieting  Title,  3;   Wieiiekey.  Deputy,  621. 

Preponderance  not  determined  by  number  of  witnesses,  see  Trial, 
17 ;  Fritzinger  v.  State,  ex  rel. ,  350. 

Refreshing  memory,   see  Executors  and  Administrators,  6; 
FUlis  V.  Baird,  295. 

In  record  on  appeal,  see  Appeal  and  Error,  20;  Payne  v.  Moore, 
360. 

1.  Action  on  Insurance  Policy. — Heirs  as  Witnesses. — ^Heirs  of  insured 
were  not  incompetent  witnesses,  under  §607  Bums  1901,  as  to  tlie 
health  of  insured  when  he  made  )iis  application,  in  an  action  on 
an  insurance  i)olicy  payable  to  tlie  "legal  heirs'*  of  insured. 

Supreme  Lodge  K.  of  P.  v.  Andrews,  422. 

2.  Compromise  and  Settlement, — Landlord  and  Tenant. — A  letter  writ- 
ten by  defendant  to  plaintiff  with  a  view  of  settling  the 'con- 
troversy between  them  in  regard  to  the  removal  of  timber  from 
land  held  by  defendant  under  a  lease,  that  the  matter  could  be 
fixed  up,  and  that  as  soon  as  defendant  could  procure  an  itemized 
list  of  the  wood  sold  he  would  show  same  to  plaintiff  and  pay 
over  all  of  the  money  received  for  the  wood,  was  improperly  ad- 
mitted in  evidence  in  an  action  by  lessor  against  the  lessee  for 
waste.  Halstead  v.  Coen,  302. 

3.  Expert  Testimony. — Hypothetical  Qiiestion, — Harmless  Error. — The 
embracing  in  a  hypothetical  question  of  assumed  facts  that  were 
without  support  in  the  evidence  is  harmless,  where  the  court 
instructed  the  jury  that  the  value  of  the  opinion  given  by  an  ex- 
pert upon  a  hypothetical  question  must  dejH^nd  ujwn  the  facts 
proved  which  are  embraced  in  tlie  question. 

Thomas  v.  Dabblemont,  146, 
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4.  Depmtions, — The  evidence  delivered  by  depositions,  like  other 
evidence,  must  be  scrutinized,  excluded  and  limited  by  the  court 
in  accordance  with  the  rights  of  the  parties.    Black  v.  Marsh,  6S, 

5.  DeposUion  Taken  Without  Notice. — The  fact  that  a  party  not 
present  at  the  taking  of  a  deposition  and  who  had  no  notice 
thereof  might  have  introduced  it  in  evidence  against  those  who 
were  parties  to  it  does  not  affect  his  right  to  object  to  its  intro- 
duction by  them  against  him.  Black  v.  Marshy  53. 

6.  Deposition  Taken  Without  Notice. — ^A  deposition  objected  to  by  one 
not  present  when  it  was  taken,  and  to  whom  no  notice  has  been 
given  of  the  intention  to  take  it,  is  not  competent  evidence 
against  him.  Black  v.  Marsh,  63. 

7.  Beference  to  Documents. — Cross-Examination. — ^Where  in  the  trial 
of  an  action  for  damages  to  property  the  plaintiff  testified  to 
the  value  of  the  different  items  of  property;  by  reference  to  an 
invoice  thereof  made  by  himself  and  wife  with  a  view  of  selling 
a  half  interest  therein  to  a  third  person,  it  was  proper  to  cross- 
examine  him  as  to  the  source  from  which  he  got  the  values,  and 
as  to  Ms  opinion  of  the  values  of  the  items  of  property  with- 
out reference  to  the  inventory.  Payne  v.  Moore,  360. 

8.  Hearsay. — ^In  an  action  on  a  promissory  not«,  defended  on 
the  ground  that  plaintiff  was  not  the  owner  of  the  note,  a  let- 
ter written  to  defendants  by  a  third  person,  tending  to  show  that 
he  was  the  owner  of  the  note,  was  inadmissible. 

George  v.  Hurst,  660. 

EXAMINATION — Of  adverse  party  can  not  be  made  basis  for 
striking  out  pleading  as  sham,  see  Pleading,  7 ;  Stars  v.  Ham- 
mersmith, 610. 

EXCEPTIONS,  BILL  OF— See  Appeal  and  Error. 

EXECUTION— 

Institution  of  Action  for  Possession  of  Property. — Dismissal. — Notice. — 
Beplevin. — ^An  answer  in  a  suit  in  replevin  to  recover  possession 
of  certain  personal  property  in  the  hands  of  an  officer,  under  exe- 
cution, alleging  that  plaintiff  brought  suit  for  the  possession  of 
the  prox)erty  so  seized  on  execution,  but  dismissed  the  same,  is 

.  not  bad  for  failure  to  allege  that  notice  was  served  upon  tlie 
execution  defendant  upon  the  seizure  of  ^e  goods  as  required  by 
$1613  Bums  1901,  since  the  suit  to  try  the  right  of  -pTopertj  dis- 
pensed with  the  statutory  notice,  and  her  failure  to  prosecute 
the  same  to  fihal  judgment  with  reasonable  diligence  constitutes 
a  bar  to  any  action  against  the  officer  or  the  purchaser  of  such 
property  on  account  of  the  same.  Small  v.  Finch,  18. 

EXECUTOBB  AND  ADIONISTBATOBS— See  Dbsobnt  and  Dis- 
tribution; Wills. 

Olaim  based  upon  agreement  made  by  decedent  to  pay  grandson's 
wife  to  support  her  husband  during  his  last  sickness,  see  Hus- 
.        BAND  and  Wipe,  2,  3;  Bobimon  v.  Fouatj  S84. 

1.  Removal. — Petition. — Demurrer  to  Petition. — Bonds. — ^A  demurrer  for 
want  of  facts  was  proper  to  test  the  sufficiency  of  a  petition  for 
the  revocation  of  the  apx)ointment  of  an  executor  b^ause  of  an 
alleged  invalid  bond.  Barricklow  v.  Steunirt,  446. 
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2.  Bonds. — Foreign  Surety  Compames. — ^A  petition  for  the  removal 
of  an  ezeoutor  on  the  ground  that  the  petitioner  is  informed 
and  believes  that  his  bond  is  invalid  because  it  purports  to 
have  been  executed  by  a  foreign  surety  company,  and  there  is 
no  authority  on  file  in  the  county  showing  that  the  oomi)any  is 
authorized  to  execute  bonds,  nor  any  authority  on  file  in  the 
county  showing  the  authority  of  the  alleged  resident  vice-presi- 
dent to  execute  bonds  in  behalf  of  said  company,  is  insufficient; 
since  such  companies  are  governed  by  special  statutes,  $^5480- 
6494  Bums  1901,  which  do  not  require  the  agents  thereof  to  file 
certificates  in  the  counties  in  which  they  desire  to  do  business, 
and  even  if  the  law  required  the  filing  of  such  certificate  the  fail- 
ure to  comply  with  sudi  provision  would  not  render  the  bond  in- 
valid. Barricklow  v.  Stewart^  44$. 

3.  Claims  Against  Decedents'  Estates, — Oare  of  Decedent. — Evidence. — 
Where  in  the  trial  of  a  claim  for  board  and  care  of  decedent  it 
appeared  tliat  claimant  and  lier  family  lived  at  the  home  of 
decedent  at  the  time  of  the  rendition  of  the  services,  the  court 
erred  in  refusing  to  permit  defendant  to  prove  that  plaintiff  said, 
as  she  was  starting  for  the  home  of  decedent,  that  she  would  have 
to  go  there  and  do  the  washing  and  cooking  for  the  old  eentleman, 
and  take  care  of  him,  that  the  old  gentleman  was  to  rumi^  the 
provisions  for  her  family.  Ellis  v.  Baird,  S95. 

4.  Claims  Against  Decedents*  Estates .  —  Care  of  Decedent.  —  Contmcts, 
— Evidence. — Where  the  person  rendering  the  services  and  the  per- 
son for  whom  they  are  rendered  are  members  of  a  family  living 
together  as  one  household  and  the  services  appertain  to  such  con- 
dition, an  implication  of  a  promise  on  the  part  of  the  recipient  to 
pay  for  the  services  does  not  arise  from  the  mere  rendition  and 
acceptance  thereof,  but  the  service  will  be  presumed  to  be  gratu- 
itous ;  and,  to  support  a  recovery  therefor,  the  burden  is  ui)on  the 
plaintiff  to  show  an  express  contract  for  compensation,  or  such 
circumstances  as  manifest  a  reasonable  exx)ectation  on  his  part  of 
comi)ensation  therefor.  Ellis  v.  Baird,  £95, 

6.  Claims  Against  Decedents'  Estates. — Evidence. — Physicians. — Cross* 
Examination. — ^Wliere  in  the  trial  of  a  claim  against  a  dece- 
dent's estate  a  physician  as  a  witness  for  defendant  testified  that 
he  treated  decedent  during  his  last  sickness,  stating  the  number 
of  times  medicine  was  given  and  who  administered  it,  no  error 
was  committed  in  x)ermitting  plaintiff  to  ask  him,  on  cross-exam- 
ination, for  what  diseases  he  treated  decedent. 

Ellis  V.  Baird,  S95. 

6.  Claims  Against  Decedents'  Estates. —  Care  of  Decedent. — Evidence, 
— Refreshing  Memory. — In  the  trial  of  a  claim  against  a  decedent's 
estate,  for  board  and  care  of  decedent,  tlie  court  erred  in  refusing 
to  permit  a  witness  to  testify  to  the  articles  of  provisions  fur- 
nished by  him  to  decedent  by  refreshing  his  memory  by  reference 
to  plaintiff's  bill.  Ellis  v.  Baird,  S95. 

7.  Claims  Against  Decedents*  Estates. —  Care  of  Decedent. — Evidence. 
— In  the  trial  of  a  claim  against  a  decedent's  estate  for  board  and 
care  of  decedent  in  his  last  sickness,  a  verified  claim  of  claim- 
ant's husband,  for  the  same  kind  of  services,  and  rendered  at  the 
same  time  as  that  embraced  in  plaintiff's  claim,  was  properly 
excluded.  Ellis  v.  Baird,  £95. 

8.  Claims  Against  Decedents'  Estates. — Evidence, — No  error  was  com- 
mitted in  the  trial  of  a  claim  against  a  decedent's  estate  for 
board  and  care  of  decedent  in  his  last  sickness  in  refusing  to 
admit  testimony  of  a  witness  as  to  a  statement  made  at  the  time 
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of  the  purchase  of  groceries  for  the  family,  claimant  and  her  fam- 
ily living  at  the  time  with  decedent,  claimant  not  being  present 
at  the  time  the  statement  was  made.  Ellis  v.  Baird,  ^5, 

9.  Claims. — Payment  by  WUL — Estoppel. — ^In  the  trial  of  a  claim 
against  a  decedent's  estate  for  services  nnder  an  alleged  contract 
tp  compensate  claimant  by  will,  no  plea  of  e8topx)el  was  neces- 
sary in  order  to  enable  defendant  to  take  advantage  of  the  ac- 
ceptance by  the  claimant  of  a  legacy  given  her  by  decedent. 

Alerding  v.  AUison,  S97. 


Pleading. — ^The  right  of  exemption  is  given  only  upon  contracts  ex- 
press or  implied,  and  when  such  right  is  pleaded  it  must  appear 
that  the  judgment  was  of  the  ch^acter  entitling  the  claimant  to 
the  exemption.  Franklin  Ins.  Co.  v.  Feist,  S90. 

EXPERT  TESTIMOKY— As  to  hypothetical  question,   see  Evi- 
DBNOE,  3;  Thomas  v.  Dabblemont,  146. 

FACTOKY  ACT— Failure  to  guard  machinery,  see  Master  and 
Servant,  10,  11 ;  Indiana  Mfg.  Co.  v.  Wells,  460. 

Assigning  dangerous  work  to  minor,  see  Negligenoe,  7 ;  Brotver 
y,  Locke,  S5S. 

Failore  to  instruct  as  to  use  of  macliinery,  see  Master  and 
Servant,  9;  Indiana  Mfg.  Co.  v.  Wells,  4GO. 

Failure  to  provide  belt  shifters,  see  Master  and  Servant,  11, 12; 
Indiana  Mfg.  Co.  v.  Wells,  46O. 

FAIiSE  IMPRISONMENT— 

1.  Procuring  ArreM. — Question  of  Fact. — ^In  an  action  for  false  im- 
prisonment, the  question  as  to  wliether  the  defendant  procured 
and  directed  an  unlawful  arrest  is  a  question  of  fact. 

Black  V.  Marsh,  53. 

2.  Burden  of  Proof. — Presumption. — ^In  an  action  for  false  imprison- 
ment, the  fact  that  the  plaintiff  was  imprisoned  is  sufficient  to 
raise  the  presumption  that  such  imprisonment  was  illegal,  and  the 
burden  of  establishing  the  contrary  is  on  the  defendant. 

Black  V.  Marsh,  5S. 

FEBEBAL  COURT— Removal  of  cause  to,  see  Removal  of  Causes, 
1,  2;  Baltimore,  etc.,  R.  Co.  v.  Ryan,  697. 

FELLOW  SERVANTS— Section  hands,  see  Master  and  Servant, 
4;  Baltimore,  etc.,  R.  Co.  v.  Henderson,  44I. 

FIRES — ^From  locomotives,  see  Railroads,  7,  8,  9;  Wahaih  R.  Co. 
V.  Lackey,  103;  Indiana  Clay  Co.  v.  Baltimore,  etc.,  R.  Co.,  B58. 

Proof  necessary  in  action  against  railroad  for  damages  caused  by 
fire,  see  Negligence,  8;  Indiana  Clay  Co.  v.  Baltimore,  etc.,  R. 
Co. ,  268. 

FOREIGN  JUDGMENT— See  Judgment. 
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FOREIGN  STATT7TE— -Action  based  upon,  see  Railroads,  6;  Bal- 
limore,  etc.,  Ji,  Co,  v.  Ryan,  697, 

Mnst  be  pleaded  and  proved,  see  Pleading,  2;  Baltimore,  etc,,  R. 
Co,  V.  Ryan,  597, 

FOHFEITTTBE — Of  membership  in  benefit  society,  see  Beneficial 
Associations,  1,2;  Grand  Lodge  A,  0,  U.  W,  v.  Marshall,  6S4, 

When  conrt  will  declare,  see  Beneficial  Associations,  7 ;  Grand 
Lodge  A,  0,  U,  W.  v.  Manihall,  6.S4, 

FBATJD — ^In  secnring  signature  to  note,  see  Bills  and  Notes,  1,  2; 
People's  State  Bank  v.  Ruxer,  245, 

False  representations  made  to  wife  to  secure  execution  of  mort- 
gage, see  Mortgages,  2 ;  Ristine  v.  Clements,  338, 

As  to  consideration  of  note,  see  Bills  and  Notes,  3;  People's 
Stale  Bank  v.  Ruxer,  246, 

In  execution  of  contract,  see  Contracts,  2;    Wood  v.  Wack,  ese. 

Of  stockholder  in  sale  of  his  stock,  see  Corporations,  3;  Home 
Electric  Light,  etc,,  Co,  v.  Collins,  493, 

1,  Diligence, — ^If  one  fails  to  use  ordinary  care  and  diligence  to 
guard  against  fraud  and  imposition,  lie  can  not  obtain  relief 
m>m  the  courts.  ,  Wood  v.  Wack,  -Jid^J, 

2.  Building  and  Loan  Associations, — False  Representatiotis  by  Officers 
as  to  Maturity  of  Stock. — Evidence. — In  an  action  to  foreclose  a 
mortgage  defendant  filed  an  answer  alleging  tliat  at  tlie  time 
of  the  execution  of  the  mortgage,  and  the  assumption  thereof  by 
him  when  he  purchased  the  property,  plaintiff's  officers  falsely 
and  fraudulently  represented  that  the  association  was  in  a  flourish- 
ing condition  and  paying  large  dividends,  and  that  the  stock 
would  mature  within  a  specified  number  of  x^yments,  when  in 
truth  and  in  fact  it  was  not  in  a  flourishing  condition,  and  had 
never  had  great  earning  capacity,  and  was  not  earning  any  divi- 
dends, but  was  organized  and  operated  to  pay  large  salaries,  and 
paid  all  it^  earnings  in  salaries  to  its  officers.  The  evidence 
&owed  that  the  stock  in  question  earned  dividends  amounting 
to  163.60,  and  some  of  tlie  officers  received  no  salaries;  that  the 
salaries  of  otliers  were  not  great,  and  tlie  condition  of  the  asso- 
ciation was  not  shown  at  the  time  the  alleged  false  representa- 
tions were  made.  Held,  that  the  evidence  was  not  sufficient  to 
support  the  answer  charging  fraudulent  representations. 

Fidelity  Building  &  Sav,  Union  v.  Driver,  691, 

OA8 — See  Natural  Gas. 


Delivery, — Acceptance. — Evidence,  — Bank  Deposit.  —  Decedent  executed 
a  will,  by  the  terms  of  wliich  she  gave  $5  to  ]ier  son,  and  all 
the  residue  of  her  property  to  her  three  daughters.  Thereafter 
she  dex)08ited  in  a  bank,  for  and  in  the  name  of  the  son,  $900, 
which  was  placed  to  his  credit  on  the  books  of  the  bank,  and 
a  pass-book  issued  in  the  name  of  the  son,  which  was  given 
to  decedent  and  kept  by  her  until  her  death.  About  a  year  after 
the  deposit  was  made,  decedent  sent  to  her  son,  by  mail,  a  writ- 
ten order  for  him  to  sign,  authorizing  tlie  payment  of  tlie  money 
so  deposited^  on  the  receipt  of  either  of  them,  which  he  returned 

Vol.  31 — 46 
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witliont  signing.  After  the  death  of  decedent,  the  son's  wife 
brought  suit  against  him  for  support,  and  made  the  bank  a  party, 
asking  that  the  money  on  deposit  be  applied  toward  her  support, 
to  which  action  he  apx>eared  and  defended.  Held,  that  the  facts 
sufficiently  show  tliat  decedent  parted  with  possession  of  the 
money,  a  delivery  thereof  to  a  third  person  in  trust  for  the  son, 
and  such  an  exercise  of  dominion  over  it  by  the  son  as  to  amount 
to  an  acceptance,  to  constitute  a  valid  gift  inter  vitH)8. 

Qoelz  V.  People^s  Sav.  Bank,  67, 

OUABANTOR— Of  note  by  indorsement,  see  Bills  and  Notes,  4, 
6 ;  Price  v.  Lonn,  S79, 

HAKMTiKSS  EBBOB — Sustaining  demurrer  to  answer,  see  Plead- 
INQ,  12 ;  Payne  v.  Moore,  S60. 

Overruling  demurrer  to  answer,  see  Appeal  and  Error,  42;  Wood 
V.  Wack,  S5£. 

In  admission  and  exclusion  of  evidence,  see  Appeal  axd  Error, 
43,  44;   Union  Traction  Co.  v.  Bamett,  467. 

Erroneous  instruction,  see  Appeal  and  Error,  41 ;  BorkenHein  v. 
Schrack,  220, 


1.  Ealahlishment, — Public  Utility, — ^In  a  proceeding  to  establish  a 
public  highway,  existing  highways,  the  location  of  markets  with 
relation  to  the  residences  of  the  inJiabitants,  the  character  of 
the  soil,  tlie  location  of  schoolhouses,  churches,  graveyards, 
and  the  condition  of  other  highways  already  in  use  are  proper  sub- 
jects of  inquiry  in  determining  the  utility  of  the  proposed  high- 
way. Angell  v.  Hombeck,  69, 

2.  Establishment.  — Remonstrator. — Measure  of  Damages.  — Instruction, — An 
instruction  in  a«proceeding  to  establish  a  public  highway  that 
"the  benefits  accruing  to  the  landowner  remonstrating,  if  there 
are  any  such  benefits  proved  by  the  evidence,  should  be  considered 
in  connection  with  all  the  other  evidence  in  the  case,  and,  upon 
all  the  facts  and  circumstances  in  evidence,  you  will  determine 
what  amount,  if  any,  the  remonstrator  has  been  damaged"  was 
erroneous,  since  ib  was  proper  for  the  jury  to  consider  only  such 
evidence  as  was  properly  admitted  upon  the  issue  of  benefits  and 
damages  in  estimating  remonstrator 's  damages. 

Angell  v.  Hombeck,  59, 

HOTJSEHOLBEB'S  EXElffiPTION— See  Exemptions. 

HXTSBAND    AND   WIFE— Disaffirmance  of  deed  by  infaxit  feme 
coi'ert,  see  Deeds,  4 ;  Blair  v.  Whittaker,  664. 

Wlien  Imsband's  property  descends  to  wife,  see  Descent  and  Dis- 
tribution, 1 ;  Haugh  v.  Smelser,  671. 

1.  Mortgage  of  Wife*s  Land  for  Living  Earpenses. — Husband's  Debt. — 
A  husband  and  wife  executed  a  note  for  money  which  was  used 
in  part  to  pay  living  expenses  and  in  part  to  i>ay  the  expenses  of 
tlie  wife's  last  illness,  she  being  sick  at  the  time.  They  also 
executed  a  mortgage  on  the  wife's  real  estate  to  secure  the 
note.  After  the  wife's  death,  and  by  agreement  of  all  the 
parties  concerned,  the  administrator  of  the  deceased  wife's  estate 
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sold  the  said  real  estate  to  pay  the  mortgage  lien.  Ildd,  that  tlie 
one-third  of  the  fond  deriyed  from  the  sale  which  under  the 
statute  descended  to  the  husband  should  be  first  applied  to  the 
satisfaction  of  the  mortgage  debt.  Herbert  y.  Huperhts,  653, 

2.  Wife  liot  Required  to  Support  Husband, — ^A  wife  is  under  no  legal 
obligation  to  support  her  husband,  nor  to  pay  out  of  her  sepa- 
rate property  the  exjienses  of  her  husband's  laKt  sickness  and 
funeral  expenses.  Rohhison  y.  Foutt^  S84, 

3.  Wife's  Afprement  to  Pay  Erpetues  of  Husband '»  Last  Sirknfss. — 
A  husband  was  sick  and  unable  to  support  himself.  His  wife, 
upon  the  promise  of  her  husband's  grandfather  to  uiake  certain 
proyision  for  her  out  of  his  estate,  supported  her  husband  out  of 
her  own  separate  means  until  his  death*  Held,  tliat  the  agreement 
formed  the  basis  of  a  yalid  claim  against  the  grandfather's  estate. 

Robinson  y,  Foust,  384* 

4.  Married  Women. — BUls  and  Soles. — Indorsement  for  Benefit  of  Hus- 
band,— Suretyship, — ^An  action  can  not  be  maintained  against  a 
married  woman  as  an  indorser  of  a  promissory  note,  where  the 
consideration  for  the  indorsement  was  for  t)ie  discharge  of  a 
debt  of  her  husband,  and  the  consideration  therefor  did  not  in 
any  way  moye  to  her  or  to  the  benefit  of  her  estate. 

John  C.  Groub  Co.  y.  Smith,  685. 

6.  Omtraet  of  Wife  to  Sell  Real  Estale.—yotes,—Connderation.^The 
indiyidual  contract  of  a  married  woman  to  sell  real  estate, 
and  to  execute  a  bond  for  a  deed,  is  yoid,  and  constitutes  no 
consideration  for  purchase-money  notes.         ^Shirk  y.  Stafford,  247, 

6.  Void  Cbntraet  of  Married  Woman  to  Sell  Land. — Liability  for  Rent, — 
One  who  takes  possession  of  real  estate  under  the  yoid  contract 
of  a  married  woman  to  sell  is  liable  for  rent. 

Shirk  y.  Stafford,  247, 

1.  Void  Contract  of  Married  Woman. — ^The  contract  of  a  married 
woman  which  is  yoid  as  to  her,  and  incapable  of  ratification  by 
her,  is  also  yoid  as  against  the  other  party  thereto. 

Shirk  y.  Stafford,  247, 

TSDOBSEBr—Of  note,  see  'Btlls  and  Notes,  4,  5;  Price  y.  Lotoi, 
S79, 

INFAST8 — ^Assigning  dangeroos  work  to  minor,  see  Nbolioenob, 
7 ;  Brouer  y.  Locke,  SoS, 

L  Contracts  Voidable . — Ck>ntract8  of  infants  are  not  yoid  because  of 
nonage,  but  yoidable  only.  Shnjyer  y.  Pittenger,  loS. 

2.  Disaffirmance  of  Contracts. — ^The  contract  of  an  infant  can  not  be 
ayoided  or  disaffirmed  because  of  nonage  merely  until  the  infant 
reaches  majority.  Shroyer  y.  Pittenger,  158, 

3.  Deeds. — Disaffirmance, — Restoring  Consideration. — ^In  a  complaint  to 
set  aside  a  deed  made  by  plaintiff  while  she  was  an  infant  it  is 
not  necemary  to  allege  that  the  consideration  was  restored  before 
disaffirming  the  sale,  where  it  is  alleged  that  plaintiff  receiyed  no 
consideration  for  the  sale.  Shroyer  y.  Pittenger,  158, 

4.  Detd*. — Dimffirmanre. — The  act  of  disaffirming  a  deed  made  by 
an  infant  ne^Ml  not  be  by  instrument  of  equal  solemnity,  nor  in 
writing  served  upon  the  grantee,  but  may  be  accomplished  by 
the  infant,  upon  arriving  at  full  age,  by  some  act  of  positive  and 
distinct  dissent  inconsistent  with  the  continued  validity  of  the 
deed.  Shroyer  y.  Pittenger,  158, 
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5.  Deeds, — DisaJprmnTice. — ^Where  a  married  woman  twenty  years  of 
age  residing  in  Dakota,  in  January,  1884,  executed  a  deed  to 
real  estate  in  Indiana,  the  disafi&rmance  thereof  by  her  after  her 
return  to  Indiana  in  November,  1885,  was  within  a  reasonable 
time  after  arriving  at  full  age.  Skroyer  v.  Pittenger,  138, 

INJUNCTION— Of  nuisance,  see  Nuisance,  1 ;  Tron  v.  Leww,  173. 

Against  vacation  of  street,  see  Municipal  GoRPORATioNd,  11,  12; 

Hall  V.  Ct'ty  of  Ijeharion,  265, 

1.  More  Efficient  Remedy, — A  remedy  at  law  will  not  bar  injunction, 
where  tlie  remedy  by  injunction  is  more  practical  and  efficient. 

C happen  v.  Jasper  County  OU  <fe  Ga8  Cb.,  170, 

2.  Complaint, — Irreparable  Injury. — ^In  an  application  for  an  injunc- 
tion, it  is  not  necessary  to  aver  that  the  plaintiff  will  suffer 
irreparable  injury  if  the  relief  asked  is  not  granted;  an  aver- 
ment that  applicant  will  suffer  great  injury  is  sufficient. 

Cftdpptll  V.  Jasper  CourUy  OU  cfe  Qas  Co,,  170. 

3.  Complaint, — Taraiion. — A  complaint  by  a  telephone  company  to 
enjoin  the  collection  of  taxes  locally  assessed  is  insufficient  unless 
all  of  the  taxes  fought  to  be  enjoined  are  invalid. 

Parkinson  v.  Jasjyer  County  Tel.  Co.,  135. 

INSTBTTCTIONS— Refusal  to  give,  see  Trial,  18,  19;  Muncie  Kat. 
Gas  Co,  V.  Allison f  50;  Friizinger  v.  State,  ex  rel.,  350, 

When  defective   instruction  not  cured   by  others,  see  Master 
AND  Servant,  13;  Indiana  Nat.  Oas,  etc.,  Co.  v.  Vauble,  370, 

Review  of  when  evidence  is  not  in  record,  see  Appeal  and  Error, 

21;  South  Chicago  City  R,  Co,  v.  Zerler,  4SS, 

INSTTBANCE— See  Beneficial  Asscm^iations. 

1.  Life  Poliry, — Proof  of  Death, — Complaint, — ^Where  a  life  policy 
insures  against  the  death  of  insured  **from  any  cause,"  a  com- 
plaint on  the  policy  by  the  beneficiaxies  need  not  aver  proof 
of  the  cause  of  death,  although  the  ix)licy  contains  a  provision 
that  tlie  company  will  pay  the  amount  of  the  policy  to  the  bene- 
ficiaries "immediately  upon  receipt  and  approval  of  the  proofs  of 
tlie  death  and  cause  of  death"  of  the  insured. 

Life  Assurance  Co.  v.  Haughlon,  626. 

2.  Evidence, — Wliere  defendant  in  an  action  on  an  insurance  pol- 
icy introduced  a  witness  who  testified  that  he  had  worked  at 
the  same  place  with  insured,  and  had  seen  liim  drink  liquor,  and 
had  seen  him  drunk,  there  was  no  harmful  error  in  x>ermitting 
the  witness  to  testify  on  cross-examination  as  to  complaints  he 
miade  to  witness  of  pains  in  his  head  and  chest. 

Union  Life  Im.  Co,  v.  Jameson^  28. 

3.  Void  PoUqf, — Recovery  of  Premiums, — Iwnirahle  Interest, — One  who 
took  out  policies  of  insurance  on  the  lives  of  persons  in  whom  he 
had  no  insurable  interost,  wit^iout  their  knowledge  or  consent, 
and  in  violation  of  f^^^^So  Bums  1901,  can  not  recover  from  tlie 
company  tlie  premiums  paid  by  liim  thereon,  although  the  com- 
pany knew  all  of  the  facts. 

Work  V.  American  Mnt,  Life  Ins,  Co,,  153. 

4.  Evidence. ^Answer  Xot  RrsfMin^iire  to  Qwntion, — ^Wliere  a  physician 
as  a  witness  in  an  action  on  an  insurance  policy  had  stated  that 
by  alcoholism  he  meant  the  excessive  use  of  alcohol,  or  beverages 


INDEX.  725 

INST7BAHCE— Continued. 

containing  alcohol,  an  answer  to  the  question,  whether  the  effects 
inoduced  by  alcohol  were  easily  obsenred  under  circumstances  of 
that  kind,  that  in  excessive  alcoholism  thej  are  easily  observed^ 
was  properly  stricken  out,  the  same  not  being  responsive  to  the 
question.  Union  Life  Ins.  Co,  v.  Jameson,  28, 

5.  Evidence, — Harmless  Error. — ^Where  insured  agreed  in  his  applica- 
tion not  to  use  intoxicating  liquor  to  excess  and  not  to  practice 
any  pernicious  habit  that  obviously  tends  to  shorten  life,  the 
refusal  of  the  court  to  x)ermit  a  medical  expert  to  state  whether 
he  regarded  the  habitual  use  of  intoxicating  liquor  to  excess  a 
pernicious  habit  was  harmless,  since  defendant  was  not  required 
to  show  both  the  use  of  liquor  to  excess  and  some  i)emicious  habit 
to  constitute  a  violation  of  the  contract. 

Union  Life  Ins.  Co,  v.  Jameson,  28. 

6.  Warranties. — Intoxicating  Ligiiors. — Instructions. — Where  insured 
warranted  that  he  would  not  use  intoxicating  liquors  to  excess 
nor  xnractice  any  x>emicious  habit  that  obviously  tended  to  shorten 
life,  and  payment  of  the  policy  was  contested  on  the  ground  that 
insured  drank  to  excess,  it  was  error  to  instruct  the  jury  that 
if  they  found  from  tlie  nature  of  the  deo^ised's  employment,  and 
his  physical  condition  occasioned  thereby,  he  became  weak  and  ex- 
hausted,' and  was  compelled  to,  and  did,  resort  to  stimulants,  as 
he  believed,  for  his  own  protection,  and  to  enable  him  to  continue 
his  labors,  and,  in  so  doing,  occasionally  drank  intoxicating 
liquors,  even  to  the  extent  of  being  under  the  influence  thereof, 
such  indulgence  could  not  be  termed  excessive,  and  could  not  be 
urged  as  a  defense,  unless  you  farther  find  that  such  indulgences 
were  excessive,  or  that  they  tended  to,  or  did,  shorten  his  life, 
since  the  instruction  left  it  with  insured  to  determine  for  himself 
what  would  be  an  excessive  use  of  liquors. 

Union  Life  Ins.  Co.  v.  Jameson,  28, 

7.  Instryction. — Oonstruction  of  Contract. — ^An  instruction  in  an  action 
on  an  insurance  policy  to  the  effect  that  such  a  contract  should 
be  liberally  construed  with  a  view  to  effectuate  its  purpose  and 
if  there  was  any  ambiguity  in  an  interrogatory  in  the  applica- 
tion it  should  be  construed  most  strongly  against  the  company, 
and  most  favorably  to  the  insured,  in  whose  favor  all  doubts 
should  be  resolved,  was  erroneous,  where  the  contract  of  insur- 
ance was  plain  and  unequivocal. 

Union  Life  Ins.  Co.  v.  Jameson,  28, 

XNTEBBOGATOBIES  TO  jnoBY— 3ee  Trial. 

Submission  to  jury,  see  Appeal  and  Error,  31 ;  Life  Assurance  Co. 
V.  Haughton,  626. 

INTOXICATINa  liiaXXOBS—Business  of  selling  may  constitute 
a  public  nuisance,  see  Nuisance,  1 ;  Tron  v.  ie?m,  178. 

1.  Unlawful  Sales. — ^Where  one  licensed  to  sell  liquor  in  a  certain 
room  provided  tables  in  the  grounds  adjoining  and  employed 
young  men,  some  of  them  minors,  as  waiters,  who  served  the 
patrons  at  such  tables,  the  waiters  being  supplied  at  the  bar 
with  tickets  which  they  used  in  payment  for  liquors,  and  which 
were  paid  for  by  them  at  such  rate  that  they  received  for  their 
services  ten  cents  for  sales  amounting  to  $1.10,  such  sales, 
whether  txiade  ^Y  *^®  waiters  or  by  the  licensee,  were  unlawful. 

Tron  V.  Lewis,  118, 
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2.  SdU  by  Druggisi, — Of  Compound  CorUaimng  Whuikey, — ^Where  a 
druggist  without  license  to  sell  intoxicatiiig  liquoTs,  and  with- 
out a  prescription  from  a  physician,  sold  a  compound  consisting 
of  whiskey  and  gum  guiacnm  to  be  used,  and  which  was  used 
by  the  purcliaser  as  a  remedy  for  rheumatism,  the  sale  was  not 
in  violation  of  $7276  Bums  1901,  making  unlawful  the  sale  of 
intoxicating  liquors  without  license.  Parker  y.  jSto^,  650. 

8.  Lirnute. — Nf>te  Given  in  Payment. — ^Where  a  town  ordinance  re- 
quired the  payment  of  the  license  fee  in  advance  of  the  issuinfi^ 
of  a  license  to  sell  intoxicating  liquors,  a  note  given  in  pay- 
ment for  such  license  is  without  consideration,  and  void. 

RisUne  ▼.  Clemeni»,  SS8. 

4.  Agreement  Not  to  Permit  Sale  of  Liquor  on  Premises, — Subsequent 
Purchaser, — Covenant. — An  agreement  of  record  between  the  owner 
of  the  south  half  of  a  lot  and  the  purchaser  of  the  north  half 
not  to  permit  the  sale  of  intoxicating  liquors  on  the  south  half 
of  the  lot,  nor  to  convey  the  same  witnout  inserting  a  restrictive 
clause  to  that  effect  in  {he  deed,  made  in  consideration  of  such 
purchase,  and  of  an  agreement  to  erect  a  joint  building  on  the 
lot,  though  not  a  covenant  running  with  the  land,  is  enforceable 
in  equity  against  a  subsequent  owner  under  a  deed  without  the 
^restrictive  clause.  Sullivan  v.  Kohlenberg,  215. 

6.  Agreement  Not  to  Permit  Sale  of  Liquor  on  Premises. — Monopoly. 
— Restraint  of  Trade, — ^A  contract  i)rohibiting  the  sale  of  intoxicat- 
ing liquors  ux)on  a  certain  lot  is  not  invalid  as  against  imblic 
pcuicy  in  restraint  of  trade,  or  as  tending  to  create  a  monopoly. 

Sullivan  v.  Kohlenberg,  215. 

SOnSTL  TOBT-FEASOBS— Separate  trials,  see  Trial,  2;  Black  v. 

Marsh,  5S.  * 

JUDGMENT— See  Executions. 

Alternative  judgment  in  suit  for  specific  performance,  see  Vendor 
AND  Purchaser,  6;  Maris  v.  Mobsters,  235, 

Motion  to  modify,  see  Trial,  9;  Kepler  v.  Wright,  612, 

1.  Decree  Terminating  a  Trust. — Collateral  Attack, — ^Where  a  court  has 
decreed  in  a  suit  between  the  parties  to  a  trost  that  the  trust  be 
closed  and  terminated  in  accordance  with  an  agreement  and  set- 
tlement, a  subsequent  suit  by  one  of  the  x>arties  seeking  to  have 
so  much  of  the  decree  vacated  as  declares  the  tmst  tenninated, 
is  a  collateral  attack.  Spencer  ▼.  Spencer,  321, 

2.  Collateral  Attack. — ^A  judgment  will  not  be  set  aside  upon  a  col- 
lateral attack  unless  it  is  made  to  appear  that  the  judgment  was 
rendered  by  a  court  without  jurisdiction  and  is  absolutely  void. 

Spencer  v.  Spencer,  321. 

8.  Setting  Aside  Default, — Misunderstanding  of  Attorney, — ^A  default 
will  not  be  set  aside  on  the  ground  that  the  attorney  who  suffered 
the  default  to  be  taken  hod  misunderstood  his  Instructions, 
where  no  reason  for  such  misunderstanding  is  shown  except  that 
of  forgetfulness  and  inattention. 

Baltimore,  etc,,  R,  Co,  v.  Ryan,  597. 

4.  Mistake. — Setting  Aside. — ^No  error  was  committed  in  setting 
aside  a  judgment,  under  ^399  Bums  1901  authorizing  the  court 
in  its  dlHcretion  to  relieve  a  party  from  a  judgment  taicen 
against  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  where  it  appeared  that  defendant,  in  an  action 
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on  a  promissory  note,  left  his  home  on  hosiness  hef ore  the  case  was 
set  for  trial,  and  left  with  his  family  and  counsel  instmctions 
where  he  conld  he  reached  hy  mail  or  teleplione,  and  his  counsel 
wrote  him,  hut  he  failed  to  receive  the  letter,  and  his  danght«r 
telephoned  him,  and  some  i)erson  representing  himself  to  he  de- 
fendant  answered  saying  he  wonld  he  home  for  the  trial,  and 
judgment  was  taken  without  defendant's  knowledge  that  the  case 
was  set  for  trial.  Supers  v.  Keuan-,  6, 

6.  Clerical  Error. — Appeal, — ^A  judgment  for  damages  for  failure  of 
title  to  a  portion  of  real  estate  purchased  hy  plaintiff  will  not 
he  reversed  hecause  of  an  error  of  forty-five  square  feet  in  the 
calculation  of  the  number  of  square  feet  omitted  from  the  de- 
scription in  the  deed,  where  the  value  of  the  land  so  omitted  was 
found  in  the  aggregate,  and  not  per  square  foot. 

EquHabU  Trust  Co,  v.  MUligan,  ^0, 

6.  Title.  —  Corporations. — Receivers. — A  complaint  in  a  suit  on  a 
judgment  alleging  that  the  judgment  was  rendered  in  favor  of 
an  Ohio  corporation,  and  that  thereafter  said  corporation  went 
into  the  hands  of  a  receiver  and  the  receiver  was  ordered  by  the 
court  to  turn  over  to  a  commissioner,  who  was  ordered  to  sell  the 
same,  all  of  the  proi)erty  of  the  corporation;  tliat  the  property 
was  transferred  and  sold  as  directed,  and  afterward  sold  and 
transferred  bv  the  purchaser  to  plaintiff,  shows  tliat  plaintiff  was 
the  owner  of  the  equitable  title  to  the  judgment,  and  as  such 
owner  it  had  the  right  to  sue  on  the  judgment. 

McCardle  v.  Aultinan  Co.,  6S. 

7.  Equitable  Ownership. — Enforcement. — Parties. — Where  the  owner 
of  the  equitable  title  to  a  jud^pnent  rendered  in  favor  of  an  in- 
solvent corporation  brought  suit  to  enforce  such  judgment,  it  was 
necessary,  in  order  to  bind  the  legal  title,  that  tlie  said  corx>ora- 
tion,  its  assignees,  and  receivers,*  be  made  parties. 

McCardle  v.  Aultman  Co.,  6S. 

8.  Equitable  (hvnership.  —  Enforcement.  —  Evidence.  —  Directing  Ver- 
dict.— ^Wliere,  in  an  action  on  a  judgment  by  the  assignee  thereof, 
the  plaintiff  introduced  in  evidence  the  original  judgment  and  the 
equitable  assignment  thereof  to  plaintiff,  and  no  evidence  was  in- 
troduced in  defense,  it  was  proper  to  direct  a  verdict  for  plaintiff. 

McCardle  v.  Aultman  Co.,  63. 

9.  Revival. — Merger. — Scire  Facias. — ^Where  judgment  was  rendered 
on  a  note  and  such  judgment  revived  by  writs  of  scire  facias,  the 
note  was  merged  in  the  original  judgment,  and  that  judgment 
was  merged  into  the  succeeding  ones.  Dunn  v.  Dilks,  67S. 

10.  Foreign- Judgments. — Enforcement.  —  Scire  Facias. — A  suit  can 
not  be  maintained  in  this  Stat«  upon  a  judgment  rendered  in 
Pennsylvania  upon  returns  of  nihil  to  two  successive  writs  of  scire 
facias  issued  to  revive  the  judgment,  where  the  defendant  at  the 
time  of  the  issuing  of  the  writs  was  a  resident  of  Indiana,  and 
out  of  the  jurisdiction  of  the  court  that  rendered  the  judgment. 

Dunn  V.  Dilks,  673. 

11.  Foreign  Judgments, — Jurisdiction. — A  complaint  to  enforce  a 
judgment  against  an  insurance  company  of  this  State  obtained  in 
another  state  averred  that  the  writ  was  personally  served  upon  the 
deputy  insurance  commissioner.  The  statute  of  the  foreign  state 
pleaded  provides  that  process  shall  be  served  on  the  insurance 
commissioner,  or  the  party  designated  by  him,  or  the  agent  speci- 
fied by  ^'^  company  to  receive  services  of  process.  It  was  aver- 
red th^tfjie  d^V^^y  "^*s  "legally  authorized"  and  asserted  that 
1>7  A  ^i$  Veii^  ^cK^tion  the  deputy  insurance  commissioner  was  em- 
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powered  to  perform  the  acts  attached  to  the  office  in  certain  oon- 
tingencies,  bat  the  section  of  the  statute  was  not  pleaded.  Ileld^ 
that  the  facts  pleaded  show  that  the  court  rendering  the  judg- 
ment did  not  have  jurisdiction  of  the  defendant. 

Old  Wayne  Mut,  Life  Asstu  v.  Flynn^  47S. 

12.  Foreign  Judgments, — Enforcement. — Jurisdiction  of  Courts — ^The  pre- 
sumption of  the  jurisdiction  of  a  oourt  of  record  and  general 
jurisdiction  of  another  state  of  the  subject-matter  and  of  the 
parties  does  not  arise  where  the  averments  of  the  pleading  seek- 
ing the  enforcement  of  the  judgment  states  the  facts  on  whidi 
jurisdiction  depends.  Old  Wayne  Mut.  Life  Assn,  v.  Flynn,  47S, 

JTJBJSDICTION — Of  justice  of  the  peace,  see  Justices  of  thb 
Pbaob;  Everett  Piano  Co.  v.  Baahf  498. 

When  cause  within  jurisdiction  of  justice  of  the  peace,  see  Appeal 
AND  Error,  1-3;  EvereU  Piano  Co.  ▼.  Bash,  498. 

JUBY— 

Right  to  Jwry  Trial, — Abatement  of  Nxdsanre. — Injunction. — k.  i)arty  is 
not  entitled  to  a  jury  trial  as  of  riglit  in  a  suit  to  enjoin  and 
abate  a  nuisance.  Shroyer  v.  Oampbelt,  83. 

JXTSTICES  OF  THE  PEACE— 

Jurisdiction. — ^The  clause  of  $1500  Bums  1901  giving  justices  of  tlie 
peace  jurisdiction  to  the  extent  of  $100  is  surplusage  as  to  the 
amount  stated,  and,  under  this  statute,  justices  of  the  peace  have 
original  jurisdiction  in  actions  of  contracts  or  tort,  where  the 
debt  or  demiage  claimed,  or  the  value  of  the  property  sought  to 
be  recovered,  does  not  exceed  $200,  and  have  jurisdiction  to  enter 
judgment  by  confession  to  the  amount  of  $3(>0. 
Everett  Piano  Co.  v.  Bash,  498. 

IaAOHES — See  Equity. 

LANDIjOBD  and  TENANT— Damages  for  wrongful  eviction, 
see  Damages,  1 ;  Pojcson  v.  Dean,  46. 

Royalties  under  oil  lease  go  to  devisee  of  life  estate,  see  Life 
Estates  ;  Andrews  v.  Andreujs,  189. 

1.  Defective  Premises. — Personal  Injuries. — Damages. — An  action  may 
be  maintained  by  a  tenant  against  his  landlord  for  x>er8onal  in- 
juries received  by  the  breaking  of  defective  steps  leading  to  the 
house,  where  the  house  consisted  of  different  apcutments  or  tene- 
ments rented  to  two  tenants,  and  the  landlord  kept  possession  of 
and  exercised  dominion  over  the  steps  as  a  common  passageway 
for  the  tenants  occupying  the  premises.    LaPlante  v.  IxiZear,  43S. 

2.  Gas  Lease, — Notice  to  Quit. — Where  tlie  consideration  for  a  lease 
consisted  of  a  certain  sum  payable  annually  in  advance  and  the 
use  of  gas  in  lessor's  dwclline-house,  the  failure  of  lessee  to  pay 
the  rent  did  not  entitle  the  lessor  to  possession  of  the  premises 
without  notice  while  he  continued  the  use  of  the  gas. 

King  v.  Morristown  Fuel,  etc,  Co.,  476. 

LEASE — See  Landlord  and  Tenant. 

LENT  SEKVANT — ^Injury  to  servant  in  construction  of  elevator 
in  factory  by  independent  contractor,  see  Master  and  Servant, 
8;  Parkhurst  v.  Smft,  621. 
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LETTEB-^Ab  evidence,  see  Evidence,  2;  HaUtead  v.  Coen^  SOJ, 
lilBEIi  AND  SLANDEB^-See  Slander. 

LICENSE — See  Intoxicating  Liquors. 

Action  to  enjoin  payment  of  school  teacher  who  taught  without 
license,  see  Schools;  McGreggor  v.  State,  exreL,  48S. 

LIENS — See  Limitation  of  Actions;  Vendor  and  Pxtrchaser. 

Decree  for  maintenance  of  child,  see  Divorce;  Matthews  v.  WU- 
son,  90. 

LIFE  ESTATES— Action  for  waste,  see  Parties;  Halstead  v.  Com, 
SOS. 

Will  construed  to  give  life  estate,  see  Wills,  1;  Thompson  v. 
Jamison,  S76. 

Royalties  from  OU-Wells. — Gas  arid  Oil  Lease. — ^Where  testator  leased 
lands  for  oil,  and  two  oil-wells  were  in  operation  at  the  time  of 
his  death,  the  devisee  of  the  life  estate  is  entitled  to  the  royalties 
accruing  from  wells  drilled  under  the  provisions  of  t)ie  lease, 
after  the  death  of  testator,  as  well  as  from  those  drilled  prior 
to  the  death  of  testator.  ^  Andreim  v.  Andreips,  189. 

LIMITATION  OF  ACTIONS — Action  against  recorder  for  mistake 
in  recording  mortgage,  see  Mortoaqes,  7,  8;  State,  ex  rel.  v. 
Walters,  77. 

1.  Divorce  Decree. — Lien  for  Support  of  Child. — ^A  lien  against  the 
real  estate  of  the  defendant  in  a  divorce  proceeding,  to  secure  the 
X)ayment  of  an  allowance  for  the  supi)ort  of  a  minor  child,  is 
haired  hj  the  statute  of  limitations  after  ten  years. 

MaUliews  v.  WUson,  90. 

2.  Pleading. — Amendment. — ^Where  the  amended  pleading  states  a 
different  cause  of  action  from  thAt  stated  in  the  original  com- 
plaint it  can  not  be  made  to  relate  hack  to  the  time  of  filing  the 
original  so  as  to  defeat  the  operation  of  the  statute  of  limita- 
tions ;  hut  an  amendment  which  amounts  to  a  restatement  of  the 
original  cause  of  action  does  relate  back  to  the  filing  of  the  origi- 
nal. Shroyer  v.  Pittenger,  158. 

3.  Pleading. — AmendmerU. — Presumption, — ^Where  the  record  shows 
that  tlie  pleading  filed  was  ''an  amended  complaint,"  it  will  be 
presumed,  in  tlie  absence  of  some  showing  to  tlie  contrary,  tliat 
it  was  a  restatement  of  the  original  cause  of  action. 

Shroyer  v.  Pittenger,  158. 
MALICIOUS  FBOSECTTTION— 

1.  Complaint. — Proof. — ^In  an  action  for  malicious  prosecution  it  is 
'  essential  for  the  plaintiff  to  aver  and  prove  that   the  prosecu- 
tion   complained  of  was    instituted   maliciously  and    without 
probable  cause.  Lawrence  v.  Leathers,  414. 

2.  Malice. — A  Question  of  Fact. — ^In  an  action  for  malicious  prose- 
cution, malice  is  a  question  of  fact  for  the  jury. 

Lawrence  v.  Leathers,  4^4- 

3.  Probable  Cause  a  Question  of  Law. — Tlie  existence  or  non-ex- 
istence of  probable  cause,  upon  the  factR  found  by  the  jury, 
in  an  action  for  malicious  prosecution,  is  a  question  of  law  for  the 
court,  and  it  ^^  **^®  duty  of  the  court,  the  facts  being  uncontra- 
dicted, fQ  instruct  the  jury  as  to  whether  probable  cause  did  or 
did  not  exiS^'  Lawrence  ▼.  Leathers,  414. 
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4.  Wlum  ArreH  JiiMified, — The  belief  that  justices  accnsaticm 
and  arrest  mnst  be  founded  upon  facts  and  circumstanoes  that 
wonld  induce  a  reasonable  and  prudent  man,  mindful  of  the 
right  of  indiyidual  security  possessed  by  every  citizen,  to  act. 

Laurence  t.  heather*,  414^ 

6.  Defetise. — Acting  on  Advice  of  Attorney, — The  procuring  of  an 
arrest,  upon  the  advice  of  a  prosecuting  attorney,  is  not  a  de- 
fense in  an  action  for  malicious  prosecution,  unless  a  ooxrect 
statement  of  the  facts  were  given  to  the  attorney. 

Laurence  t.  Leathen,  4^4* 

6.  One  Partner  not  Liable  for  Act  of  the  Other, — The  fact  that  one 
of  two  joint  owners  of  a  certain  boarding-house  was  guilty  of  the 
malicious  prosecution  of  a  guest,  will  not  render  the  other  liable 
in  an  action  for  damages.  Laurence  v.  Leather*,  414^ 

KAIjFBACTICE — Skill  required  of  physician,  see  Phybxcxans,  1 ; 
Thomas  v.  DabbUmont,  I46, 

XABBIED  WOMEH— See  Husband  and  Wife. 

VASTER  AMD  SEB.VAHT — Assigning  dangerous  work  to  youn^ 
and  inexperienced  employe,  see  NsoLiaENCE,  7 ;  Brower  v.  Locke, 

35S, 

1 .  Negligence, — Violation  of  Statute. — The  employer  can  not  put  upon 
t)ie  employe  the  risks  that  arise  from  the  employer's  violation  of 
a  statute.  Brwcer  v.  Locke,  S53. 

2.  Defective  Brakes  on  Hand-Oar,  —  ProximaU  Ootuse,  —  Plaintiff 
averred  in  his  complaint  that  he  was  one  of  a  number  of  section 
hands  on  defendant's  railroad;  that  at  the  close  of  the  day's 
work  he  and  five  of  his  co-employes  boarded  a  hand-car  and 
started  to  a  city  six  miles  distant ;  that  other  co-employes  to  the 
number  of  from  eight  to  twelve  boarded  a  second  hand-car,  larger 
and  swifter  tlian  the  first,  and  followed  in  close  proximity  to  the 
first ;  that  by  reason  of  defective  brakes  the  second  car  became 
unmanageable,  and  ran  into  and  derailed  the  first,  causing  plain- 
tiff's injuries.  On  the  trial  the  evidence  as  to  whether  the  brakes 
were  defective  was  conflicting,  but  there  was  no  evidence  what- 
ever showing  an  attempt  on  the  part  of  those  in  charge  of  the 
car  to  use  the  brakes.  JTeld,  that  the  defective  biakes  were  not 
the  proximate  cause  of  the  injury  as  alleged  in  the  complaint, 
and  that  there  could  be  no  recovery. 

Baltimore,  etc.,  R,  Oo,  ▼.  Henderson,  44L 

8.  Defective  Appliance,  —  Knowledge  of  Master, — Complaint, — ^A  com- 
plaint for  personal  injuries  received  by  plaintiff  while  assisting  in 
the  laying  of  a  pipe-line,  under  the  direction  of  a  foreman, 
which  alleges  that  the  injury  occurred  because  of  the  weak  and 
insecure  condition  of  the  blocking  and  scaffolding  constructed 
by  defendant's  superintendent  and  foreman,  is  sufficient  without 
alleging  sx>ecifically  that  the  defendant  had  knowledge  of  the  de- 
fects. Indiana  Nat,  Oas,  etc,,  Cd,,  v.  FawWf,  370, 

4.  Section  Hands, — Fellow  Servants, — Gkuigs  of  section  hands  em- 
ployed during  the  day  by  the  same  railroad  company,  and  who 
were  proceeding  homews^  on  two  liand-cars  after  the  close  of 
the  day's  work,  were  fellow  servants. 

Baltimore,  etc.,  JR.  Oo,  v.  Henderson,  44I, 

B.  Defects. — Assumption  of  Bisks. — ^A  verdict  for  plaintiff  for  in- 
juries received  while  ox)erating  defective  machinery  will  not  be 
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reversed  on  the  ground  that  plaintiff  assnmed  the  risk,  where  it 
does  not  api)ear  that  the  defects  and  consequent  danger  were  ob- 
yions,  since  plaintiff  was  not  required  to  look  for  defects  that 
might  possibly  exist.  Brewer  v.  Locke,  S6S. 

6.  Assumption  of  Risk, — ^Decedent  was  directed  to  work  at  scabbling 
•  stone  on  a  car  standing  on  a  side-track  on  an  incline,  and,   in 

making  up  a  train,  the  car  was  started  down  the  track,  and 
decedent  jumped  and  was  killed.  It  appeared  that  the  wheels 
of  the  car  were  not  blocked  as  they  should  have  been  when  left 
standing  in  such  position.  Held,  that  the  duty  of  decedent  was 
a  question  of  fact,  and  it  can  not  be  declared  as  a  matter  of  law 
that  it  was  his  duty  to  examine  the  wheels  and  ascertain 
whether  they  were  properly  blocked. 

Chicago,  etc.,  22.  Co,  v.  Martin,  SOS, 

7.  Assumption  of  Risk, — Knowledge,  —  Mere  knowledge  of  the  exis- 
tence of  the  risk  does  not  in  all  cases  raise  the  presumption  that 
the  servant  has  agreed  to  assume  it. 

Chicago,  etc.,  R.  Co,  v.  Martin,  308. 

8.  Injury  to  Lent  Servant. — IndepeTident  Contractor. — Construction  of 
Elevator, — Defendants  contracted  to  construct  an  elevator  in  a 
factory  of  a  paper  company  for  a  certain  sum,  and  sent  their 
agent  to  construct  same.  The  paper  company  agreed  with  the 
agent  to  furnish  three  men,  including  plaintiff,  to  assist  in  con- 
structing the  work,  and  to  deduct  the  cost  of  their  labor  from  the 
contract  price.  The  agent  assisted  in  the  work,  and  in  so  doing 
removed  a  brace  from  a  scaffold  which  rendered  same  danger- 
ous, and  liable  to  fall.  He  directed  plaintiff  to  saw  an  opening 
in  the  second  floor,  and  while  he  was  so  at  work,  directed 
another  servant  to  go  ujpon  the  top  of  the  scaffold  and  oil  ma- 
chinery. The  scaffold  gave  way  and  a  portion  thereof  fell  and 
struck  plaintiff,  injuring  him.  Held,  that  defendants  were  lia- 
ble for  the  injuries  sustained  by  plaintiff. 

Parkhurst  v.  Sivift,  5^1, 

9.  Personal  Injuries, — Action  by  Minor. — Complaint, — ^In  an  action 
for  personal  injuries  sustained  by  plaintiff  while  operating  cer- 
tain machineiy  of  defendant,  averments  tliat  plaintiff  "was 
fifteen  years  old,  inexperienced  in  mechanical  labor,  and  incapa- 
ble and  incompetent  to  judge  of  the  danger  incident  to  the 
oi>eration  of  such  machinery,"  do  not  supply  the  place  of  an 
averment  of  negligent  failure  to  instruct  plaintiff  in  the  use  of 
the  machinery.  Indiana  Mfg,  Co,  v.  Wells,  460, 

10.  Factory  Act, — Failure  to  Guard  Machinery. — Negligence, — Under 
^9  of  the  factory  act  of  1899  (Acts  1899,  p.  231),  an  averment  that 
defendant  failed  to  guard  properly  his  machinery  is  a  sufficient 
charge  of  negligence.  Indiana  Mfg,  Cto.  v.  Wells,  460, 

11.  In  an  action  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligent  failure  of  the  master  to  guard  dangerous  ma- 
chinery and  to  provide  belt-shifters,  a  complaint  which  fails  to 
sallege  plaintiff's  want  of  knowledge  of  the  condition  of  the  ma- 
chinery and  the  dangers  resulting  therefrom  does  not  state  a 
cause  of  action  under  the  common  law. 

Indiana  Mfg,  Co,  v.  Wells,  460, 

12.  Factory  Act. — Failure  to  Provide  Belt-shifters. '-^JJiideT  the  fac- 
tory act  of  1899,  the  mere  failure  to  provide  belt-shifters  does  not 
create  a  liability,  the  liability  for  such  failure  arises  when  the  in- 
spector's order  to  furnish  them  has  not  been  complied  with. 

Indiana  Mfg.  Co.  v.  Wells,  460, 
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13.  Defective  Applianre, —  Knowledge  of  Senxmt, — Trutruction. —  When 
Defective  Instruction  Not  Cured  by  OtJiers. — ^In  au  action  by  a  servant 
for  injuries  snstained  while  in  the  employ  of  defendant  m  the 
laying  of  a  pii>e-line,  charging  that  the  cause  of  the  injury  was 
the  defective  construction  of  certaiD  blocking  and  scaffolding,  an 
instruction  which  undertakes  to  enumerate  certain  facts  which,  if 
proved,  will  authorize  a  verdict  for  plaintiff,  is  erroneous  if  it 
omits  all  reference  to  plaintiff's  knowledge  or  means  of  knowl- 
edge of  the  defects ;  and  such  instruction  is  not  cured  by  another 
instruction  which  states  the  law  correctly. 

Indiana  Nal,  Gas,  etc,,  Co,  v.  Vauble,  370. 


Certum  est  quod  cerium  reddi  potest:  That  is  fixed  or  determined 
which  can  be  reduced  to  a  certainty.  Brown  v.  Reeves  A  Co,, 
517,  518, 

ExpedU  reipuhlicae  ut  sit  finis  litium:  It  is  for  the  public  good  tliat 
there  should  be  an  end  of  litigation.     Matthews  v.  Wilson,  90,  97. 

MEBGEB — Of  note  in  judgment,  see  Judgment,  9 ;  Dunn  v.  DiUts, 

67S, 

MISTAKE — Setting  asi^e  judgment  because  of,  see  Judgment,  4 ; 
Syfers  v.  Keiser,  6, 

Clerical  error  as  to  amount  of  damages,  see  Judgment,  5 ;  Equit- 

able  Trust  Co.  v.  Milligan,  20. 

MORTGAGES — See  Chattel  Mortgages. 

Of  wife's  land  for  living  expenses,  see  Husband  and  Wife,  1; 
Herbert  v.  Ruperius,  553, 

Foreclosure  of  building  and  loan  association  mortgage,  see 
Building  and  Loan  Assooiations,  4;  Noah  v.  GerTnan-American 
Building  Assn,,  504' 

1.  Taken  in  Name  of  Nonresident  to  Avoid  Taxation, —  Validity, — Pub* 
lie  Policy, — A  mortgage  executed  in  proper  form  and  duly  re- 
corded is  not  void  on  the  ground  of  public  policy  because  taken 
in  the  name  of  a  nonresident  by  whom  it  was  assigned  to  the  real 
owner,  and  the  assignment  withheld  from  record,  in  order  to 
avoid  the  payment  of  taxes.  CalUcoU  v.  AUen,  661, 

2.  False  Representations  Made  to  Wife, — Where  a  wife  was  induced 
to  sign  a  mortgage  upon  false  representations  that  money  to  be 
f umislied  by  the  mortgagee  would  pay  all  the  encumbrances  upon 
the  land,  and  tliat  such  mortgage  would  be  the  only  mortgage 
remaining  thereon,  the  mortgage  was  void  as  to  her. 

Ristine  v.  Clements,  338. 

8.  Alteration  of  Instruments, — Evidence, — Where  in  an  action  on  a 
mortgage  the  defense  was  interx)08ed  tliat  the  mortgage  was 
changed  after  its  execution  by  inserting  the  words  **in  my  store- 
room at  Bedford, "  and  it  was  contended  by  plaintiffs  that  the 
change  was  ratified  by  the  mortgagor,  the  court  erred  in  refusing  to 
permit  plaintiffs  to  ask  the  mortgagor,  on  cross-examination,  after 
^e  had  testified  in  her  examination  in  chief  as  to  the  execution  of 
the  mortgage,  if  it  was  not  her  intention  when  she  executed-  the 
mortgage  to  mortgage  the  goods  in  her  storeroom. 

Cabell  V.  McKinney,  54S. 
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4.  Alteration  of  Instruments, — Instructions. — ^An  infitmction  to  the  ef- 
fect tliat  auy  knowledge  of  plaiutiffs'  attorney  as  to  the  alter- 
ation of  a  mortgage  after  its  execution  would  in  law  be  knowl- 
edge to  plaintiffs  themfielves  can  not  be  complained  of  by  plain- 
tiffs on  the  ground  tliat  they  were  only  chargeable  with  knowledge 
obtained  by  their  attorney  while  in  their  employ*  where  the  jury 
found  that  the  attorney  made  the  alteration  complamed  of  as 
plaintiffs*  attorney.  Cabell  v.  McKinney,  64S, 

5.  ExecuHon. — Plea  of  Non  Est  Factum. — Instruction. — Alteration  of  In- 
struments.— ^An  instruction  in  the  trial  of  an  action  to  replevin 
certain  goods  under  a  cliattel  mortgage, .  in  which  a  plea  of  non 
est  factum  was  interx)06ed,  to  the  effect  that  if  the  mortgagor 
signed  the  mortgage  before  certain  words  were  inserted  therein 
and  delivered  it  in  that  condition  to  plaintiff's  attorney,  then 
that  would  be  the  execution  of  the  mortgage  as  it  then  existed, 
'*but  that  if  afterwards  the  attorney  of  plauitiff  altered  it  by  in- 
serting the  words  'in  my  storeroom  in  Bedford,'  then  before 
such  instrament  could  be  of  any  binding  effect  uiwn  her,  the 
mortgage  would  have  to  be  delivered  by  her  to  the  plaintiffs  or 
their  attorney  with  the  words  added' '  did  not  amount  to  reversible 
error,  where  other  instructions  given  made  it  clear  that  the  mort- 
gagor had  the  power  of  ratification.  Cabell  v.  McKinney,  648. 

6.  Railroads. — After- Acquired  Property. — Use. — Judgments. — ^Land  ad- 
jacent to  the  depot  grounds  01  a  railroad  company  occupied  by 
buildings  leased  for  postoffice,  grocery,  barber  shop,  and  other 
purposes  foreign  to  tlie  necessary  means  of  operating  the  rail- 
road, did  not  pass  as  after-acquired  property  for  purposes  con- 
nected with  or  appertaining  to  the  railroad  by  the  foreclosnre  of 
a  mortgage  executed  by  the  railro^  company  containing  a  clause 
including  after-acquired  property  appertaining  to  the  railroad, 
and  was  subject  to  sale  under  a  judgment  obtained  against  the 
railroad  company  after  the  execution  of  the  mortgage. 

Chicago,  etc.,  R.  Co.  v.  McGuire,  J 10. 

7.  Error  in  Recording. — Action  Against  Rerorder. — Limilaiion  of  Actions. 
— ^In  recording  a  mortgage,  the  recorder  negligently  failed  to 
copy  correctly  the  description  of  the  land,  so  that  the  mortgage 
was  not  notice,  and  was  liable  to  be  defeated  in  favor  of  any 
subsequent  purchaser,  lessee,  or  mortgagee  in  good  faith  and 
for  a  valuable  consideration.  More  tlian  six  years  thereafter, 
another  mortgage  was  executed,  and  properly  recorded,  without 
notice  on  the  part  of  the  mortgagee  of  the  prior  mortgage. 
Neither  the  first  mortgagee  nor  the  recorder  knew  of  the  error  in 
recording  until  after  the  execution  of  the  second  mortgage. 
Held,  in  an  action  against  the  rc*corder,  that  the  statute  of  limita- 
tions began  to  run  at  the  time  the  erroneous  record  was  made,  and 
that  the  action  was  barred  by  §294  Bums  1901. 

Staie,  exrel.,  v.  Wcdten,  77. 

8.  Error  in  Recording. — Limitation  of  Actions. — Discovery  of  Cause  of 
Action. — ^Suspension  of  Statute. — A  county  recorder  in  recording  a 
mortgage  failed  to  copy  correctly  the  description  of  the  laud,  and 
the  mortgage  was  thereby  rendered  invalid  against  a  subsequent 
mortgagee.  Neither  the  first  mortgagee  nor  tYie  recorder  knew  of 
the  error  in  recording  until  after  the  execution  of  the  second 
mortgage.  Hfld,  that  there  was  no  concealment  within  the  mean- 
ing of  ^301  Bums  1901,  so  as  to  suspend  the  operation  of  the 
statute  of  limitations.  State,  ex  rcL,  v.  Walters,  77. 
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KOnONS — To  make  more  specific,  see  Plbadinq,  9;  Mvdky  v.  Kar- 
sell.  695. 
To  strike  out  pleading  as  sliam,  see  Pleading,  7;  Stapn  v.  Ham- 
menmitk,  610, 

KXJNIOIPAL  COBPOBATIOKS— 

1.  Defective  Streets. — Notice, — Proof. — ^An  ayerment  in  a  complaint 
against  a  city  for  personal  injuries  sustained  because  of  a  defect 
in  a  sidewalk,  tliat  defendant  liad  notice  of  the  dangerous  condi- 
tion of  the  sidewalk  for  a  long  time  prior  to  the  date  of  the  ac- 
cident, was  sufficient,  and  proof  of  actual  notice  by  the  city  ,of 
such  defect  was  not  necessary.  CUy  of  Linton  r.  Smith,  646. 

2.  Obstruction  of  Street.  —  Notice. —  Contributory  Negligence. — A  com- 
plaint against  a  town  for  personal  injuries,  caused  by  the  alleged 
negligence  of  defendant  in  permitting  a  large  flag  to  be  8usx)ended 
in  a  principal  street,  which  frightened  plaintiff's  horse  as  she 
attempted  to  drive  under  it,  and  caused  the  horse  to  run  away 
and  injure  plaintiff,  showE,  on  its  face,  that  plaintiff  was  guilty 
of  contributory  negligence  in  attempting  to  drive  under  the  flag, 
and  was  bad  against  demurrer. 

Toitm  of  Crovm  Point  v.  Thompson,  195. 

8.  Defective  Bridge. — Notice. — ^A  city  is  chargeable  with  notice  of  a 
defect  in  a  bridge,  in  a  i)opulous  part  of  tiie  city,  consisting  of  a 
hole  two  feet  long  and  six  inches  wide  which  had  exist>^  for 
three  or  four  months.  City  of  Connersville  v.  Snider,  S18. 

4.  A  city  is  liable  in  damages  for  failure  to  keep  its  bridges  in  a 
reasonably  safe  condition.  City  of  Connersville  v.  Snider,  S18. 

5.  Annexation. — Appearance.  —  NoUce. —  Where  a  property  owner'  en- 
tered an  appearance  to  a  proceeding  to  annex  territory  to  a  town 
and  filed  a  motion  involving  the  merits  of  the  proceeding,  the  ap- 
pearance, notwitlistanding  the  statement  in  the  motion  that  it 
was  special,  was  a  general  one,  and  amounted  to  a  waiver  of  al- 
leged defects  in  the  notice.  McCoy  v.  Board,  etc.,  331. 

6.  Annexation. — Evidence. — ^The  motives  of  an  individual  member  of 
the  board  can  not  affect  the  right  of  the  town  to  annex  terri- 
tory, and  evidence  of  ill  feeling  of  a  member  of  the  board  to- 
ward the  owner  of  property  sought  to  be  annexed  was  properly 
excluded.  McCoy  v.  Board,  etc.,  331. 

7.  Annexation. — Evidence. — Evidence  in  an  annexation  proceeding 
tending  to  show  the  relation  of  the  real  estate  to  the  town,  the 
business  relations  between  the  town  and  the  owner  of  land  sought 
to  be  annexed,  and  the  mutual  benefits  arising  therefrom,  was 
competent.  McCoy  v.  Board,  etc.,  331. 

8.  Petition. — Description  of  Properly  SouglU  to  be  Annexed. — ^A  pe- 
tition for  the  annexation  of  contiguous  territory  to  a  town  is  not 
bad  for  failure  to  contain  a  description  of  the  territory  sought 
to  be  annexed,  wliere  an  exliibit  filed  with  th6  x>etition  contained 
a  description  of  the  property.  McCoy  v.  Board,  etc.,  331. 

9.  Annexation. — Petition. — ^A  petition  for  the  annexation  of  ad- 
joining lauds  to  a  town  alleging  that  the  persons  residing  in  the 
territory  sought  to  be  annexed  have  all  the  advantages  of  the 
town  aud  its  institutions  including  public  school  privileges,  police 
and  fire  i)rotection ;  that  the  territory  sought  to  be  annexed  is 
contiguous  to  the  town ;  that  there  is  no  public  way  for  ingress 
thereto  or  egress  therefrom  except  over  and  along  the  streets  of  the 
town,  which  have  been  improved  by  the  town  at  great  expense,  is 
sufficient.  McCoy  v.  Board,  etc.,  331. 
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10.  Annexation, — Amendment  of  Petition, — "So  error  was  commit- 
ted by  the  circuit  court  in  an  annexation  proceeding  in  permitting 
an  amendment  of  the  i>etition  to  be  made  by  omitting  tlierefrom 
part  of  the  lands  originally  included  therein. 

McCoy  V.  Board,  etc,,  SSI, 

11.  Vacation  of  Street, — Injunction, — ^A  complaint  by  a  property 
owner  upon  a  street,  but  not  abutting  the  part  sought  to  be  va- 
cated, is  insufficient  to  entitle  plaintiff  to  injunctive  relief,  where 
the  facts  pleaded  do  not  show  that  any  special  damages  will  re- 
sult to  plaintiff's  propertv  by  the  proposed  vacation. 

Hall  V.  City  of  Lebanon,  365, 

12.  Vacation  of  Street, — Objection  by  Property  Owner, — ^A  person  com- 
petent to  object  to  the  vacation  of  a  street  as  a  property  owner, 
under  ^^3648,  8660  Bums  1901,  must  be  a  property  owner  im- 
mediately upon  the  street  or  the  i>art  thereof  to  be  vacated. 

Hall  V.  City  of  Lebanon,  365, 

13.  LiahUity  for  Care  of  SmaUpox  Patient, — ^A  i)erson  afflicted  with 
smallpox  of  a  malignant  character  was  discovered  in  a  populous 
part  of  the  city.  The  city  health  officer  was  absent  from  the  city 
and  a  physician  with  written  authority  from  the  health  •fficer  to 
act  in  his  stead,  and  under  the  directions  of  the  secretary  of  the 
state  board  of  health,  employed  plaintiff  to  care  for  the  patient, 
(Quarantined  the  house,  and  placed  guards  around  the  same. 
The  city  i>aid  the  f^uards,  but  refused  to  pay  plaintiff's  claim. 
Held,  that  the  city  is  liable.  Monroe  v.  City  of  Bluffixm,  369, 

KATXTRAIi  a  AS— 

Lease,  see  Landlord  and  Tenant,  2;  King  v.  Morristoton  Fuel,  etc,, 
Co,,  476, 

1.  Transportation  by  Artificial  Means, — Injunction, — Increase  of  Flow 
from  Wells, — To  entitle  one  interested  in  a  common  reservoir  of 
natural  gas  to  an  injunction,  under  ^§7507-7509  Bums  1901,  re- 
straining another  from  transporting  natural  gas  therefrom  b^ 
artificial  means,  it  must  be  shown  that  tlie  artificial  means  so 
used  will  increase  the  flow  of  gas  from  the  wells. 

Richmond  Nat,  Gas  Co,  v.  Enterprise  Nat,  Gas  Co.,  333, 

2.  Transportation  by  Artificial  Means, — Injunction, — Special  Finding, 
— Appeal  and  Error, — Where  in  a  suit  to  enjoin  the  transporta- 
tion of  natural  gas  by  artificial  means  the  court  found  as  an  ulti- 
mate fact  that  the  use  of  the  pumps  has  the  effect  of  increasing  the 
eeneral  flow  of  gas  from  the  wells,  and  also  found  the  primary 
facts  from  which  it  appears  that  the  use  of  the  pxmips  would  not 
increase  the  amount  of  gas  coming  from  the  wells,  tlirough  the  nat- 
ural laws  of  flowage,  the  ultimate  fact  so  found  will  be  disre- 
giurded  on  appeal. 

Richmond  Nat,  Gas  Co,  v.  Enterprise  Nat,  Gas  Co,,  322, 

3.  The  use  of  pumps  or  compressors  in  the  transportation  of  natural 
gas  is  not  prohibited  by  §7507  Bums  1901,  which  provides  that  nat- 
ural gas  "shall  not  be  transported  tlirough  pipes  at  a  pressure  ex- 
ceeding 800  pounds  per  square  inch,  nor  otherwise  than  the  natural 
pressure  of  the  gas  flowing  from  the  wells, ' '  and  an  adjoining  land- 
owner tapping  a  common  reservoir  is  not  entitled  to  an  injunc- 
tion to  restrain  defendant  from  transporting  gas  by  merely  show- 
ing the  use  of  the  pumps,  nor  by  sliowing  that  he  is  injured  be- 
cause the  gas  is  being  wastefully  diminished  by  the  use  of  the 
pumps.  Richmond  Nat,  Gas  Co.  v.  Enterprise  Nat.  Gas  Co,,  333. 
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NEGLIGEKCE — See  Carriers;  Damages;  Master  akd  Servant; 
Railroads;  Street  Railroads. 
In  conducting  public  park,  see  Street  Railroads;  Indianapolis 
St.  E.  Co,  V.  Dawson,  605, 

1.  Complaint, — A  complaint  for  personal  injuries  will  not  be  held 
insufficient  because  the  act  of  negligence  was  charged  in  genend 
terms,  where  no  motion  was  made  to  make  more  sx)ecific. 

South  Chicago  City  E,  Co,  Y,  ZeHer,  488. 

2.  Personal  Injuries, —  Complaint.  —  Contributory  Negligence, — Though 
plaintiff  in  an  action  for  personal. injuries  is  not  required  to 
allege  in  his  complaint  nor  to  prove  the  want  of  contributory 
negligence,  nevertheless  if  the  statement  of  facts  in  the  complaint 
shows  plaintiff  guilty  of  contributory  negligence  the  complaint 
is  insufficient.  Eich  v.  Evansville,  etc,,  E,  Q>.,  10, 

3.  Carriers, — Complaint, — Proximate  Cause. — Railroads, — A  complaint 
against  a  railroad  company  for  damages  for  injury  to  a  oar 
load  of  horses  alleging  that  it  was  the  duty  of  defendant  to 
place  the  car  at  the  chute  at  the  stock-yards  upon  arrival  at  its 
destination  so  that  the  stock  might  be  imloaded,  and  that  defend- 
ant not  only  failed  so  to  place  the  car,  but  refused  to  do  so  when 
requested,  and  that,  disregarding  its  duty  and  plaintiffs'  request, 
tlie  car  was  placed  by  defendant  among  other  cars,  away  from 
the  chute,  and  in  a  position  where  it  was  impossible  to  unload 
the  horses,  leaving  the  car  and  horses  so  situated  until  the  next 
day,  and  during  the  time  the  horses  were  in  defendant's  char^, 

'  and  while  standing  on  the  side-track  they  became  and  were  in- 
jured, to  such  an  extent  that  when  they  were  unloaded  from  the 
car  two  of  the  horses  died,  and  others  were  crippled,  while  show- 
ing negligence,  does  not  show  that  the  negligence  charged  was 
the  proximate  cause  of  the  injury.     Toledo,  etc,,E,  Co,  v.  Beery,  656^ 

4.  Wilful  Injury, — Complaint, — A  complaint  for  a  wilful  injury 
must  allege  that  the  injurious  act  was  purposely  and  intention- 
ally committed  with  the  intent  wilfully  and  purposely  to  inflict 
the  injury  complained  of.  Union  Tract  ion  Co,  v,  Lowe,  $36, 

5.  A  complaint  for  wilful  injury  being  quasi  criminal  in  its  nature 
should  be  strictly  construed.  Union  Traction  Co,  v.  Lowe,  SS6, 

6.  Of  City  in  Maintaining  Defective  Foot-Bridge, — Injury  to  Pedestrian. 
— Complaint, — ^In  an  action  against  a  city  by  a  pedestrian  for 
X)ersonal  injuries,  a  complaint  which  sets  forth  that  plaintiff 
was  injured  while  attempting  to  pass  over  a  foot-bridge  which 
the  city,  having  notice  thereof,  had  negligently  permitt^  to  be 
and  remain  out  of  repair,  is  sufficient  to  withstand  a  demurrer, 
though  the  particulars  of  the  alleged  defect  in  the  bridge  are  not 
specifically  detailed.  City  of  Franklin  v.  Davenport,  648, 

7.  Violation  of  Statute, — Master  and  Servant,  — The  assignment  of  a  young 
and  inexperienced  person  to  clean  machinery  while  in  motion,  in  vi- 
olation of  §70871  Burns  1901 ,  is  negligence  per  se,  Brower  v.  Locke,  S53, 

8.  Proof  of  One  of  Several  Acts  of  Negligence  Charged, — Instructions, 
— Railroads. — Fires. — Wlioxe  in  an  action  for  damages  for  fire  es- 
.caping  from  a  locomotive  the  complaint  cliarged  that  the  fire 

was  caused  by  a  live  coal  or  spark  negligently  emitt-ed  from 
the  locomotive,  tliat  the  spark-arrester  was  defective  and  that 
the  engineer  was  operating  the  engine  in  a  negligent  man- 
ner, an  instruction  that  plaintiff  in  order  to  recover  must  prove 
all  of  the  acts  of  negligence  charged  was  erroneous,  as  proof  of 
either  act  of  negligence  shown  to  be  tlie  proximate  cause  of  the 
injury  was  sufficient.     Indiana  Clay  Co,  v.  Baltimore,  etc,,  E,  Co,  258, 

9.  Cleaning  Machinery  While  in  Motion, — CMdren.— Defendants  are 
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not  relieved  from  liability  for  negligence,  nnder  §70871  Bums 
1901,  prohibiting  the  employment  of  persons  under  sixteen  years  of 
age  to  clean  machinery  while  in  motion,  because  of  the  fact  that  the 
part  of  the  machine  on  which  plaintiff  was  ordered  to  work  was 
not  in  motion,  where  the  parts  of  the  machine  designed  to  move 
were  in  motion.  Brower  v.  Locke,  S5S. 

10.  Proximate  Came. — Nearness  in  Point  of  Time.  —  Other  Causes 
Operating  Conjointly. — The  fact  that  a  negligent  act  was  nearest  in 
point  of  time  does  not  of  necessity  make  it  the  efficient  cause  of 
the  accident,  nor  is  it  a  defense  that  some  other  cause  oi)erated 
conjointly  with  the  negligent  act  complained  of. 

Chicago,  etc.,  R.  Co.  y,  Martin,  SOS, 

11.  To  justify  the  court  in  setting  aside  a  verdict  for  plaintiff  on 
the  ground  that  defendant's  negligence  was  not  the  proximate 
oause  of  the  injury,  the  absence  of  connection  must  be  substan- 
tial, not  merely  fanciful.  Chicago,  etc.,  E,  Co,  v.  Martin,  308, 

12.  Proximale  Cause. — When  Question  for  Jury. — ^Where  the  facts  are 
undisputed  and  but  one  conclusion  can  reasonably  be  drawn, 
their  effect  is  to  be  determined  as  a  matter  of  law  by  the  court 
in  the  same  manner  as  other  issues  between  the  parties;  but 
where  the  inferential  facts  to  be  drawn  from  the  main  facts 
are  in  dispute,  and  there  is  room  for  different  inferences  among 
reasonable  men,  the  question  of  proximate  cause  is  for  the  deter- 
mination of  the  jury.  Oucago,  etc.,  R,  Co.  v.  Martin,  SOS, 

18.  Railroads. — Jumping  (WCar  to  Avoid  Apprehended  Danaer. — Sud- 
den Peril. — Contributory  Negliaence. — ^Decedent  was  scabbling  stone 
on  a  car  standing  on  a  side-track  on  a  down  grade.  The  car 
was  struck  by  a  out  of  cars  and  started  down  the  incline,  and 
decedent  jumped  and  fell  upon  loose  spalls,  or  stones,  and  slid 
down  under  the  wheels  of  the  car  and  was  killed.  The  other  em- 
ployes jumi)ed  in  the  other  direction  and  were  not  injured.  It 
appeared  that  no  injury  would  have  hapi)ened  if  decedent  had 
remained  on  the  car,  and  that  the  rate  of  speed  at  which  the 
train  was  moving  was  not  so  great  as  to  preclude  him  from 
alighting  safely  had  he  JTmii)ed  in  the  opposite  direction.  Held, 
the  finding  of  the  jury  that  decedent  was  free  from  contributory 
fault  was  not  erroneous.  Chicago,  etc.,  R,  Co,  v.  Martin,  SOS, 

14.  Licensee. — ^Plaintiff's  decedent  who  was  employed  by  a  stone 
company  to  dress  stone  while  working  on  stone  loaded  on  cars 
standing  on  a  descending  side-track  was  killed  by  the  car  starting 
down  the  incline.  The  only  act  of  negligence  proved  against  the 
railroad  company  was  its  failure  to  chock  or  block  the  wheels  of 
the  car.  Decedent  was  not  in  the  employ  of  the  railroad  com- 
pany, and  the  railroad  company  had  no  interest  in  the  stone 
quarry.  Held,  that  decedent  was  a  mere  licensee  of  the  railroad 
company  and  that  defendtmt  railroad  company  was  not  liable  in 
damages  for  the  injury  resulting  in  his  death. 

Chicago,  etc.,  R.  Co,  v.  Martin,  308. 

NEW  TBIAL — Striking    out   interrogatories,    see   Appeal   and 
ErboRj  29;  Noah  v.  German- American  Building  Assn.,  6O4. 

1.  Causes. — Overruling  Demurrer, — ^The  action  of  the  court  in  over- 
ruling a  demurrer  to  the  complaint  can  not  properly  be  made  a 
oause  in  a  motion  for  a  new  trial. 

Uelherg  v.  Hammond  Bldg.,  etc.,  Ass7i.,  58. 

2.  Newly  Discovered  Evidence. — Cumulative  Evideiur. — ^A  new  trial  will 
not  be  granted  on  account  of  newly  discovered  evidence  which  is 
cumulative.  City  of  Linton  v.  Smith,  546. 
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NEW  TBIAI«  AS  OF  BIGHT— 

1.  Partition, — Oral  Contract  to  Convey  Real  Estate, — ^A  new  trial  as 
of  right  will  not  be  granted  in  a  suit  for  partition,  where  de- 
fend^t  claims  title  to  and  possession  of  the  real  estate  under  an 
oral  contract.  Schlichier  y.  Taylor,  I64, 

2.  When  Properly  Denied^ — ^If  two  or  more  substantatiTe  causes  of 
action  proceed  to  judgment  in  the  same  case*  whether  properly 
or  improperly  joined,  one  being  of  the  class  in  which  a  new  trial 
as  of  right  may  be  granted,  and  the  other  not,  the  latter  will 
control  the  prooednre,  and  a  new  trial  as  of  right  will  be  d^ed. 

Krise  v.  Wilson,  690;  Schlichier  v.  TayUn-,  I64. 

8.  Complaint. — Theory, — ^In  a  snit  between  heirs,  the  first  para- 
graph of  complaint  alleged  that  at  the  time  the  ancestor  con- 
veyed the  lands  in  question  to  defendants  he  was  of  unsound 
mind,  and  that  afterwards  plaintiffs  gave  defendants  written 
notice  disaffirming  the  deeds,  demanding  a  reconveyance,  asking 
that  the  deeds  be  set  aside ;  the  second  paragraph  contained  the 
same  averments  except  instead  of  averring  the  unsoundness  of 
mind  of  grantor,  it  was  avered  that  ''none  of  the  deeds  were  de- 
livered'' to  defendants,  asking  the  same  relief  as  the  first;  the 
third  paragraph  averred  that  the  plaintiffs  were  the  owners  of  an 
undivided  one-fourth  interest  in  fee  in  the  lands  in  question  as 
tenants  in  common,  asking  that  their  title  be  quieted.  Held,  that 
the  title  to  the  land  was  involved  in  each  paragraph  of  complaint, 
and  that  defendants  were  entitled  to  a  new  tnal  as  of  right. 

Krise  v.  FTiZwm,  590. 

NOTES— See  Bills  and  Notes. 

NOTICE — Of  claim  of  interest  in  real  estate,  see  Vendor  and  Pur- 
chaser, 7 ;  BUdr  v.  Whittaker,  664. 

By  city  of  defect  in  street,  see  Municipal  Corporations,  1 ;  City 
of  Linton  v.  Smith,  646. 

By  city  of  defective  bridge,  see  Municipal  Corporations,  3;  City 
of  ConnersvUle  v.  Snider,  218. 

To  agent,  see  Principal  and  Agent  ;  Blair  v.  Whittaker,  664. 

Putting  Party  on  Inquiry. — ^Whatever  puts  a  paxtj  on  inquiry  amounts 
to  notice.  Slair  v.  WhiUaker,  664, 

NT7ISANCS— 

1.  Intoxicating  Liquors. — Injunction. — ^Where,  in  a  suit  to  enjoin  as 
a  nuisance  a  resort  in  which  it  was  alleged  intoxicating  Xic^- 
uors  were  unlawfully  sold,  the  evidence  showed  tliat  the  busi- 
ness conducted  by  defendant  constituted  a  public  nuisance  which 
was  si)ecially  injurious  to  the  plaintiff,  the  continuation  of  the 
resort  was  properly  enjoined  without  regard  to  the  question  as  to 
the  persons  who  made  sales  of  intoxicating  liquors  in  themselves 
unlawful.  Tron  v.  Lewi*,  178. 

2. '  What  Constitutes. — The  erection  of  a  stairway  by  tenants  of  a 
building  so  as  to  obstruct  the  rear  entrance  to  rooms  occupied  by 
other  tenants,  and  the  creation  of  offensive  odors  by  cooking  and 
by  throwing  refuse  matter  in  the  alley  in  the  rear  of  the  building, 
constitute  a  nuisance  within  the  meaning  of  $290  Bums  1901. 

Shroyer  v.  GampbeU,  8S, 

3.  Mandatory  Injunction. — Discretion  of  Court. — ^In  a  suit  to  abate  a 
nuisance  and  for  an  injunction,  a  mandatory  order  that  a  stair- 
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way  which  obstructed  an  entrance  to  plaintiffs'  rooms  be  removed 
will  not  be  reversed,  where  no  abuse  oi  discretion  is  shown. 

Shroyer  v.  CampbeU,  8S, 

4.  Evidence, — Harmless  Error. — In  a  suit  by  tenants  who  occupied 
a  part  of  a  building  as  storerooms  against  a  tenant  of  another 
part  of  the  building  to  enjoin  and  abate  a  nuisance  consisting 
of  a  stairway  which  cut  off  light  and  ventilation  from  plain- 
tiffs' rooms,  and  offensive  and  unhealthful  odors  created  by  defend- 
ant, there  was  no  reversible  error  committed  in  permitting  evi- 
dence to  be  introduced  as  to  the  rental  value  of  the  rooms  occupied 
by  plaintiffs  if  the  premises  were  free  from  the  annoyances  about 
which  complaint  was  made,  where  mere  nominal  damages  were 
awarded,  nor  was  defendant  harmed  by  evidence  showing  the  an- 
nual volume  of  business  done  by  plaintiffs. 

Shroyer  v.  CampbeU,  83. 

6.  Evidence. — ^In  a  suit  by  tenants  who  occupied  a  part  of  a  build- 
ing as  business  rooms  against  tenants  of  another  part  of  the 
building  to  abate  a  nuisance  created  by  the  latter  consisting  of  an 
obstructing  stairway  and  certain  offensive  and  unhealthful  odors, 
evidence  that  these  odors  were  the  subject  of  comment  by  plain- 
tiffs' customers  was  competent  as  showing  the  nature  and  extent 
of  the  nuisance  complained  of,  and  the  effect  ux)on  plaintiffs' 
business.  Shroyer  v.  Campbell,  83. 

OIL  LEASE— See  Landlord  and  Tenant. 

OVEBBTJLED  OASEB^Madden  v.  Dunn,  24  Ind.  App.  605,  see 
Trial,  8;  Woody.  Wack,  fS6». 

PABTIES — ^In  action  on  judgment,  see  Judgment,  7;  McCardle  v. 
AuUman  Co.,  63. 

Complaint  must  state  cause  of  action  in  favor  of  all  the  plaintiffs, 
see  Pleading,  8;  Hahtead  v.  Com,  SOS. 

Life  Estates, — Landlord  and  Tenant. — Action  for  Waste. — ^Testator  by 
the  terms  of  his  will  gave  two-thirds  of  his  lands  to  his  dbildren 
and  one- third  to  his  wife,  during  her  life,  and  directed  that  no 
estate  vest  until  his  youngest  child  should  arrive  at  twenty-one 
years  of  age  and  no  partition  should  be  made  thereof  until  such 
time,  giving  his  executor  authority  to  lease  the  lands  and  collect 
the  rents.  Held,  that  the  widow  as  administratrix  with  the  will 
annexed,  and  as  a  devisee  under  the  will,  and  the  children  of 
testator  as  devisees,  were  proper  parties  plaintiff  in  an  action 
against  the  lessee  of  the  lands  for  damages  to  the  land  and  to 
enjoin  the  lessee  from  cutting  and  selling  timber  from  the  land. 

Hcdslead  v.  Coen,  302. 

PABTNEBSHTP— One  partner  not  liable  for  act  of  the  other,  see 

Malicious  Proseottion,  6;  Lawrence  v.  Ijealhers,  414. 

PABTY  WALLS— 

1.  Excavaiions. — Damages.  —  Complaint. — A  complaint  for  damages 
resulting  from  an  injury  to  a  wall  located  at  the  edge  of  an  ad- 
joining lot,  caused  by  excavations  made  by  the  adjoining  owner, 
which  failB  to  allege  that  it  was  a  party  wall,  that  the  exca- 
vating was  negligently  done,  or  the  length  of  time  the  wall  had 
stood,  is  bad  against  demurrer.  Payne  v.  Moore,  360. 

2.  Excavations. — Damages. — Knowledge. — The  fact  that  the  lessee 
of  a  building  had  knowledge  of  excavations  being  made  by  an 
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adjoining  owner  which  injnred  the  wall  of  the  bnildin^  and  did 
not  inte^eie  therewith  would  not  relieve  the  adjoining  owner 
from  liability  for  injnry  to  lessee's  property. 

Payne  v.  Moore,  S60. 

8.  Excavations. — Damagett. — Action  by  Lessee. — The  fact  that  an  ex- 
cavation which  injured  a  wall  and  damaged  the  property  of  a 
lessee  of  a  building  was  made  by  the  adjoining  owner  with  the 
knowledge  and  consent  of  the  owner  and  lessor  of  the  building 
in  which  the  damaged  propertv  was  situated  would  not  affect  the 
right  of  the  lessee  to  recover  from  the  adjoining  owner  damages 
for  the  property  destroyed.  Payne  v.  Moore,  360. 

PAYMENT—  By  will»  see  Aooord  and  Satisfaction;  Alerdmg  t. 
Allison,  S97. 

Mf±L  X  SICLAH'S— As  witnesses,  see  Exboutobs  and  Administsators, 
6;   Insurance,  4;   Ellis  v.  Baird,  S95;   Union  Life  Ins.  Co,  t. 

Jameson,  28. 

1.  ShQX  Required. — Malpractice. — ^A  physician  is  bound  to  possess  and 
exercise  only  the  average  degree  of  skill  possessed  and  exercised 
by  members  of  the  medical  profession  practicing  in  similar  locali- 
ties. Thomas  v.  Dahblemonl,  I46. 

2.  Malpractice. — Assault. — Joinder  of  Causes. — ^In  an  action  against  a 
physician  for  malpractice,  damages  for  assault  may  be  demanded 
in  a  separate  paragraph  of  complaint.     Thomas  v.  DabbUmont,  146, 

FIFE  LINES— Condemnation  for,  see  Eminent  Domain,  1,  2;  iftm- 

cie  Nat.  Gas  Co.  T.  Allison,  50, 

FLEADING^Filing  amended  complaint  without  leave,  see  AppkaIi 
and  Error,  35;    Chappell  v.  Jasper  County  Oil  A  Gas  Co.,  170, 

Amendment  of  complaint  pending  trial,  see  Appeal  and  Erbor, 
84 ;  Union  Traction  Co.  v.  BameU,  467. 

Withdrawal,  see  Appeal  and  Error,  32;  Chappell  v.  Jasper  County 
OadGasCo.,  170. 

As  to  complaint  for  personal  injuries,  see  Damages,  2;  City  of 
Connersville  v.  Snider,  218. 

Oonditions  precedent,  see  Beneficial  AfisociATiONS,  3-5;  Grand 

Lodge  A.  0.  U  W.  v.  Hall,  107. 

As  evidence,  see  Appeal  and  Error,  89;  Webb  v.  Hammond,  613, 

When  complaint  will  be  considered  as  amended  to  conform  to 
proof,  see  Appeal  and  Error,  83;  Whittem  v.  Krick,  577. 

1.  Theory.— How  Determined. — ^The  substantive  facts  pleaded,  and 
not  the  prayer  for  relief,  nor  the  name  given  to  the  action  by  the 
pleader,  determine  the  nature  of  the  cause  of  action ;  but  where 
the  prayer  for  relief  is  consistent  with  the  facts  pleaded,  it  ia 
proper  to  consider  it  with  the  facts  averred  to  determine  the  na- 
ture and  character  of  the  action.  Krise  v.  WUson,  590. 

2.  Foreign  Statute  or  Ordinance. — Action  for  Damages. — ^Where  an 
action  for  damages  is  instituted  in  this  State,  which  action 
acOTied  in  another  state,  and  it  is  sought  to  take  advantage  of 
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a  statute  or  ordinance  of  the  state  where  the  action  accrued,  the 
statute  or  ordinance  must  be  pleaded  and  proved. 

Baltimore f  etc.,  R,  Co.  v.  Ryan,  697. 
8.  Amendment, — ^Where,  upon  the  sustaining  of  a  demurrer  to  a 
complaint  consisting  of  a  single  paragraph,  the  plaintiff  filed 
"an  amended  second  paragraph  or  complaint  by  leave  of  court 
first  had  and  obtained/'  the  complaint  filed  under  such  leave 
will  be  regarded  as  an  amended  complaint,  and,  being  so 
considered,  it  must  be  regarded  as  an  amendment  of  the  com- 
plaint originally  filed,  hence  the  original  no  longer  constitutes  a 
proi>er  'psit  of  the  record  on  appead,  and  the  error,  if  any,  in 
sustaining  the  demurrer,  must  be  treated  as  waived. 

Worl  V.  Republic  Iron  &  Steel  Co, ,  16, 

4.  Complawt  on  Fire  Insurance  Policy. — Reply,  —  Departure, — To  a 
complaint  on  a  fire  insurance  xxuicy  for  damages  to  a  dwell- 
ing-house, the  defendant  insurance  compfmy  answered  that  tlie 
plaintiff  was  not  the  owner  of  the  proi)ert^  insured  at  the  time 
the  policy  was  issued,  and  that  the  policy  by  its  terms  was 
thereby  rendered  invalid.  Held,  that  a  reply  which  admitted 
that  the  records  in  the  county  recorder's  office  showed  that  plain- 
tiff had  deeded  the  property  to  another,  but  that  the  deed  was 
without  consideration,  had  never  been  delivered,  and  was  made 
and  recorded  without  the  knowledge  of  the  grantee,  was  not  bad 
as  being  a  departure  from  the  complaint. 

Franklin  Ina.  Co,  v.  Feist,  390, 

5.  Complaint  on  Fire  Insurance  Policy. —  Variance, — The  complaint 
on  a  fire  insurance  policy  described  the  property  insured  as  a 
dwelling  situated  on  lot  number  twenty-five  in  "McTeagert's 
addition"  to  a  certain  city,  while  the  policy  showed  that  the  de- 
fendant insurance  company  agreed  to  insure  against  loss  by  fire 
a  dwelling  situated  on  lot  twenty-five  in  ''McTeagert's  fifth  ad- 
dition to  said  city."  Held,  that  the  variance  might  have  been 
good  ground  for  objection  to  the  introduction  of  the  policy  in 
evidence,  but  did  not  make  the  complaint  bad. 

Franklin  Ins,  Co,  v.  Feist,  390, 

6.  Conversion, — Counterclaim, — In.  an  action  for  conversion,  a  coun- 
terclaim by  defendant,  based  upon  alleged  facts  in  no  way  con- 
nected with  the  acts  of  conversion  complained  of,  is  properly 
stricken  out.  Nickey  v.  Zonker,  88, 

7.  Sham  Pleading, — Motion  to  Strike  Out, — Examination  of  Adverse 
Party, — ^A  complaint  can  not  be  stricken  out  as  sham  pleading 
upon  answers  to  questions  propounded  to  a  party,  pursuant  to 
4617  Bums  1901,  providing  for  the  examination  of  an  adverse 
party  as  witness.  Stars  v.  Hammersmith,  610, 

8.  Parties, — Demurrer, — A  complaint,  to  withstand  a  demurrer  for 
want  of  sufficient  facts,  must  state  a  good  cause  of  action  in 
favor  of  all  the  plaintiffs  who  have  joined  in  bringing  the  action. 

Halstead  v.  Coen,  30^, 

9.  Remedy  for  Defective  Statement, — Tlie  remedy  for  a  defective  state- 
ment in  a  complaint  of  a  material  fact  is  by  motion  to  make 
more  si)ecific,  not  by  demurrer.  Mxdky  v.  Karsell,  696, 

10.  Misjoinder  of  Causes  of  Action. — Demurrer. — ^A  misjoinder  of 
causes  of  action  is  not  reached  by  demurrer  for  want  of  sufficient 
facts.  Shroyer  v.  Pittenger,  168, 

11.  Demurrer, — Form, — ^A  demurrer  to  a  complaint  'for  the  reason 
that  said  complaint  does  not  stat-e  a  cause  of  action,"  though 
not  in  the  form  of  the  statute,  is  sufficient  to  question  the  com- 
plaint under  the  fifth  statutory  cause. 

Toledo,  etc. ,  R,  Co,  v.  Beery,  666, 
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12.  Harmless  Brror. — ^Where  the  material  facts  set  up  in  an  answer 
were  provable  under  the  general  denial  which  was  filed,  error  in 
sustaining  a  demurrer  thereto  was  hannless.     Payne  v.  Moore,  S60, 

13.  Verdict  in  Excess  of  Demand, — New  Trial. — ^That  the  verdict  is 
for^an  amount  in  excess  of  the  demand  in  the  complaint  can  not 
be  presented  bj  motion  for  new  trial,  where  the  facts  stated  and 
the  evidence  entitle  the  plaintiff  to  recover  tlie  amount  found. 

Noyes  (Carriage  Ck>.  v.  Bobbins,  SOO, 

14.  Verdict  in  Excess  of  Demand. — Presumption  on  Appeal. — ^Where 
the  verdict  returned  was  for  an  amount  in  excess  of  that  demanded 
in  the  complaint,  and  there  was  evidence  sustaining  the  verdict, 
the  demand  made  in  the  pleading  will  be  deemed,  on  appeal,  to 
have  been  amended  to  meet  the  amount  of  damages  proved  and 
found  in  favor  of  the  plaintiff.     Noyes  Carriage  Co.  v.  Robbins,  SOO. 

15.  Proof. — Negligerice, — Joint  Action. — Variance. — ^Plaintiff  alleging 
joint  negligence  in  an  action  against  a  railroad  company  and  a 
stone  company  is  not  bound  to  proof  of  joint  management,  the 
right  of  recovery  in  such  case  being  regulated  by  the  proof,  and 
not  by  allegations  of  the  complaint. 

Chicago,  etc.,  R.  Co.  v.  Martin^  SOS. 
FBINCIPAL  AND  AGBNT— 

Notice  to  Agent. — ^Notice  to  an  agent  for  the  purchaser  of  real  estate 
is  notice  to  the  purchaser.  Blair  v.  Whittaker,  664. 

PBIVILEGED  GOmnTNIGATIONB— Between  attorney  and  cli- 
ent, see  Witnesses,  1 ;  George  v.  Hurst,  66O: 

PROCESS — When  service  of  process  will  be  presumed,  see  AfpeaIi 
AND  Ebbob,  46;  Union  Traction  Co.  v.  Bamett,  467, 

PBOMISSOBY  NOTES— See  Bells  and  Notes. 

PROXIMATE  CAUSE— A  question  for  the  jury,  see  NEQUaBNCB, 
12;  Cfdcago,  etc.,  R.  Co,  v.  Martin,  SOS, 

In  action  for  damages  to  stock  in  transit,  see  Neguobncb,  3; 
Toledo,  etc.,  R.  Co.  v.  Beery,  656, 

Of  injury  to  employe  on  hand-car,  see  Masteb  and  Sbbvant,  2; 
Baltimore,  etc.,  R,  Co.  v.  Henderson,  441. 

'FUBLLO  POLIOT— Contracts  void  against,  see  Ck>NTBAOT8,  1 ;  Ood- 

licott  V.  Allen,  661. 

Mortgage  taken  in  name  of  nonresident  to  avoid  taxation,   see 

MoBTOAGES,  1;  CallicottY,  Allen,  661, 

QUIETING  TITLE— As  against  building  and  loan  mortgage,  see 
Building  and  Loan  Assooiations,  1;  Home  Savings  Assn.  v. 
Noblesville,  etc.,  Church,  116. 

1.  Tax  Sole. — Description. — A  description  of  real  estate  in  a  notice 
of  tax  sale  and  certificate  of  sale  as  "lot  one,  Col.  W.  Go."  is 
too  indefinite  and  uncertain  to  support  a  suit  to  quiet  title. 

Brown  Y.  Reeves  d  Co.,  517. 

2.  Complaint.  —  Ga;s  and  Oil  Lease. — A  complaint  against  a  lessee 
to  quiet  title  which  shows  on  its  face  that  the  lease  had  expired 
before  the  action  was  brought,  and  it  is  not  shown  that  the 
lessee  was  contending  tliat  the  lease,  in  any  manner,  affected 
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the  real  estate  at  the  time  the  action  was  oommenced,  or  that 
plainti£F  was  the  owner  of  any  right,  title,  or  interest  in  the 
real  estate  upon  which  the  alleged  lease  was  executed,  is  in- 
sufficient. Indiana  Nat.  Gas  A.  Oil  Co,  y.  Serton,  675, 

8.  Evidence  Admiuible  Under  General  Denial, — ^In  a  suit  to  quiet 
title,  the  defendant  may,  under  the  general  denial,  introduce 
evidence  tending  to  show  a  mistake  in  the  description  of  the 
real  estate  contained  in  the  conveyance  under  which  he  claims. 

Wieneke  v.  Deputy  ^  6^1. 

4.  Ejectment, — Cross-Oomplaitit. — Offer  to  Omvey. — Plaintiff  and  de- 
fendant were  in  possession  of  shdjoining  tracts  of  land  known  as 
the  "west  acre"  and  the  "middle  acre*'  resx)ectiyely.  Each  had 
a  deed  for  the  tract  in  possession  of  the  other.  Plaintiff  brought 
suit  for  possession  of  the  west  acre,  and  to  quiet  title.  Defend- 
ant filed  cross-complaint  to  quiet  title,  setting  up  that  by  mistake 
of  the  grantor,  who  owned  both  tracts  at  the  time,  the  middle 
instead  of  the  west  acre  was  described.  Held,  that  without  an 
offer  to  make  deed  of  conveyance  to  plaintiff  for  the  "middle 
acre  "  the  defendant  could  not  recover  on  his  cross-complaint. 

Wienehe  v.  Deputy,  621, 

6.  Notice  of  Vendee's  Agent  as  to  Former  Conveyances. — Sufficiency  of 
Evidence, — ^In  a  suit  to  quiet  title,  the  evidence  showed  that  the 
real  estate  in  controversy  was  a  part  of  a  tract  of  land,  a  life 
estate  in  which  had  been  devised  by  testator  to  his  wife  and 
the  fee  to  his  children ;  that  the  children  executed  to  plaintiff  a 
deed  which  after  delivery  was  returned  to  the  justice  of  the  x>eace 
before  whom  it  had  been  acknowledged,  and  by  whom  an  im- 
portant correction  was  made;  that  before  the  deed  was  returned 
and  recorded,  and  more  tlian  forty-five  days  after  its  execution, 
the  grantors  gave  a  warranty  deed  for  the  same  tract  of  land  to 
one  Stewart  who  executed  and  delivered  to  plaintiff  a  warranty 
deed  therefor,  which  latter  deed  was  lost  and  never  recorded;  that 
thereafter  the  testator's  said  children  conveyed  to  defendant  ad- 
joining lands,  and  unintentionally  the  land  in  controversy  was 
included.  Conversations  with  defendant's  agents  at  the  time  of 
the  last  conveyance,  admitting  knowledge  of  the  former  convey- 
ances of  the  land  by  the  same  grantors,  were  introduced  in  evi- 
dence, but  such  conversations  were  denied  by  the  agents.  Held, 
that  the  trial  court  was  warranted  in  finding  that  defendant's 
agents  had  notice  of  the  prior  conveyances  before  the  transfer  to 
defendant,  and  that  defendant  took  his  conveyance  charged  vdth 
knowledge  of  plaintiff's  right  under  the  unrocorded  deeds. 

Blair  v.  Whittaker,  664. 

BAHJBtOADS — See  Carriers;  Street  BAiiiROADS. 

Mortgaging  after-acquired  im>i>erty,  see  Mortgages,  6;  Chicago, 
etc,,  R,  Co,  V.  McGuire,  110, 

Negligence  in  causing  fire,  see  Neouoenoe,  8;  Indiana  Clay  Co, 
V.  Baltimore,  etc.,  R,  Co,,  258, 

Injury  to  licensee,  see  Nequgence,  14;  Chicago,  etc.,  R,  Co,  v. 
Martin,  SOS, 

1.  Crossings. — ^Wliere  a  railroad  in  process  of  construction  com- 
mences proceedings  to  acquire  the  right  to  cross  the  tracks  of 
an  established  operating  railroad,  the  crossing  over  grade,  under 
grade  or  at  grade  refers  to  the  crossing  by  the  new  road  of  the 
old.  Baltimore,  etc,,  R,  Co.  v.  Wabash  R.  Co,,  £01. 
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2.  Crossings. — Agreement, — Railroads  hare  the  Ti^bt  to  agree  as 
to  the  manner  of  making  croesings  and  proceed  with  the  woik 
without  going  into  court,  and  may,  when  a  proceeding  is  bion^ht 
in  court  to  establish  a  crossing,  agvee  upon  the  t«rms  under  which 
their  respective  rights  shall  be  determined^  and  an  agreement  so 
entered  into,  will,  in  the  absence  of  fraud,  be  enforced. 

Baltimore,  etc.,  R,  Cb.,  T.  WabaUi  R,  Oo.,  fOl. 

3.  Crossings. — Pending  a  proceeding  by  plaintiff  to  condemn,  a 
crossing  over  the  tracks  and  right  of  way  of  defendant  an  agree- 
ment was  entered  into  by  the  parties  to  submit  to  commissionerB 
the  question  whether  a  grade  or  over-grade  crossiiig  should  be  es- 
tablished. Held,  that  a  crossing  by  carrying  the  tracks  of  plain- 
tiff under  the  tracks  of  defendant  was  not  within  the  meaning  of 
the  agreement  of  submission. 

Baltimore,  etc.,  R.  Co.  v.  Wabash  R.  Co.,  201. 

4.  Injury  to  Licensee. — CotUn'butory  Xegligence. — ^Plaintiff,  who  was 
sixty  years  old  and  in  full  posession  of  his  faculties,  went  to 
a  raikoad  station  to  meet  a  train.  After  the  arriyal  of  the 
train,  and  before  it  pulled  out,  plaintiff  left  the  depot,  walking 
between  the  main  track  and  a  side-track,  which  space  t^e  imblic 
was  licensed  to  use  as  a  footway.  The  train  followed  in  the  same 
direction  and  struck  plaintiff  who  was  walking  too  near  the  track 
and  not  looking  nor  listening  for  the  train  at  tlie  time.  Plaintiff 
knew  the  train  would  proceed  in  the  direction  and  at  the  time  it 
did,  and  was  familiar  with  the  tracks,  crossings,  and  surround- 
ings. Held,  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence. Hill  Y.  Indianapolis,  etc.,  R.  O).,  98, 

5.  Crossing . — Duty  of  Traveler  to  Look  and  Listen. — Misleading  Acts  on 
Part  of  Railroad  Company. — ^The  failure  of  a  railroad  comiHuiy  to 
sound  the  whistle  and  ring  the  bell  and  to  run  the  train  on  the 
siding,  as  had  been  its  custom  to  do  with  such  train,  did  not  re- 
lieve a  traveler  approaching  the  crossing  of  the  duty  of  looking 
and  listening  for  the  approach  of  trams  before  attempting  to 
cross  the  track.  Rich  v.  Eoansville,  etc.,  R.  Co.,  10, 

6.  Action  for  Damages  Accruing  in  Another  Stale. — Effect  of  Foreign 
Statute. — ^Where  a  citizen  of  Indiana  brings  suit  in  a  court 
in  his  own  State,  the  action  having  accrued  in  a  city  in 
the  state  of  Illinois,  he  is  entitled  to  the  benefit  of  an  Illinois 
statute  relative  to  the  use  of  whistles  and  bells  on  locomotives, 
and  of  a  city  ordinance  of  the- foreign  city  concerning  the  main- 
tenance by  a  railroad  comx)any  of  gates  at  street  crossings. 

Baltimore,  etc.,  R.  Co.,  v.  Ryan,  697. 

7.  Fires  Escaping  from  Right  of  Way. — Damages  to  Land  not  Con- 
tiguous.— Complaint. — A  complaint  against  a  railroad  company 
for  damages  from  fire  to  land  not  contiguous  to  defendant's  right 
of  way  need  not  aver  that  the  fire  was  negligently  i)ermitted  to 
escape  from  the  intervening  land,  where  it  contains  the  idlega- 
tion  that  the  fire  was  negligently  permitted  to  escape  from  tifie 
right  of  way.  Wabash  R.  Co.  v.  Lackey,  lOS. 

8.  Fires  from  Locomotives. — DuJty  of  Ovmer  of  Property. — ^An  in- 
struction in  an  action  for  damages  caused  by  fire  escaping  from 
defendant's  locomotive  to  plaintiff's  buildings  that  if  pjaintiff 
or  any  of  its  officers  or  servants  had  knowledge  of  the  fiie  it  was 
its  duty  to  extinguish  it  as  speedily  as  possible  was  erroneous,  as 
the  law  requires  only  reasonable  efforts,  under  the  circumstanoes 
proved,  to  prevent  loss. 

Indiana  Clay  Co.  v.  Baltimore,  etc.  R.  Co.,  £58. 
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9.  Fires  from  Locomotives. —  Contributory  Negligence.  —  Instmctions. — 
An  instmction  in  an  action  for  damages  to  plaintiff's  build- 
ings, caused  by  fire  escaping  from  defendant's  locomotive, 
that  the  jurj,  in  determining  whether  or  not  plaintiff  was  guilty 
of  contributory  negligence,  might  consider,  along  with  the  other 
circumstances  of  the  case,  the  character  and  age  of  the  shingles 
on  the  roofs  of  the  buildinp^s  and  their  inflammable  character,  and 
also  whether  or  not  plaintiff  maintained  any  water  appliances  at 
its  plant  at  the  time  of  the  fire,  was  erroneous ;  since  a  person  has 
the  right  to  construct  a  building  on  any  part  of  his  property  and 
enjoy  the  same  without  reference  to  the  proximity  of  a  railroad, 
and  he  is  not  required  to  keep  his  property  in  such  condition  as 
to  guard  against  the  negligence  of  the  railroad  company. 

Indiana  Clay  Co.  v.  Baltimore,  etc.,  R.  Co.,  £58. 

REFOBKATIOK  OF  INSTBUMENTS— 

1.  Contract. — Complaint. — ^A  complaint,  in  a  suit  to  reform  a  con- 
tract, which  contains  a  succinct  statement  of  the  contract  as  in- 
tended by  the  parties,  and  the  agreement  actually  reduced  to 
writing  and  signed,  and  pointing  out  tlie  differences  between 
the  contract  agreed  upon  and  the  one  alleged  to  have  been  signed 
by  mistake,  is  sufficient  to  withstand  a  demurrer. 

Webb  Y.  Hammmvd,  61S, 

2.  Rule  of  Equity. — ^Equity  will  reform  a  written  contract  when- 
ever tlirough  mutual  mistake,  or  the  mistake  of  one  of  the  parties 
accompanied  by  fraud  of  the  other,  it  does  not,  as  reduced  to 
writing,  correctly  express  the  agreement  of  the  parties. 

Webb  V.  Hammond,  61S. 

8.  Contract, — Sufficiency  of  Evidence. — ^In  a  suit  to  reform  a  written 
contract,  the  proof  is  insufficient  to  sustain  a  judgment  for  plain- 
tiff, where  the  provisions  of  the  contract  sought  to  be  reformed 
were  not  proved.  Webb  v.  Hammond,  61S. 

4.  Parol  Evidence. — Parol  evidence  is  admissible  in  suits  for  reform- 
ation, to  establish  the  fact  of  the  mistake,  in  wliat  it  consists, 
and  to  show  how  the  writing  should  be  corrected  in  order  to  con- 
form to  the  agreement  already  made.  Wienehe  v.  Deputy,  6il. 

BJBTTFi  A  TtTNGh— Too  late  to  appear  for  first  time  and  file  brief 
after  case  has  been  decided,  see  ApfbaIj  and  Error  49;  Town 
of  Crown  Point  v.  Thompson,  196. 

BEUGIOUS  SOCIETIES— 

Expulsion  of  Member. — Appellate  Tribunal. — ^Under  the  x>rovision  of 
tiie  constitution  of  a  religious  society,  that  upon  appeal  by  a 
member  who  has  been  expelled  from  a  local  society  no  person 
shall  sit  as  a  member  of  the  appellate  tribunal  who  sat  in  judg- 
ment at  the  original  trial,  members  of  the  local  church  society, 
or  class,  which  expelled  the  member,  and  who  were  present  at 
the  time  of  the  expulsion,  though  not  voting,  were  not  eligible 
as  members  of  the  appellate  tribunal.  Hatfield  v.  DeLong,  £10. 

BEMOVAIi  OF  CAUSES— 

1.  Amowni  in  Controversy, — The  amount  in  controversy  fixed  by  the 
specific  demand  in  a  complaint  for  damages  at  |2,000  is  not 
modified  by  the  formal  prayer  **for  all  other  and  proper  relief  in 
the  premises,'*  there  bemg  no  proper  relief  other  than  tlie  pecu- 
niary remedy  demanded.  Baltimore,  etc.,  R.  Co.  v.  Ryan,  697. 
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2.  Complaint  in  More  than  One  Paragraph. — Amount  in  Controveny, 
— Where  it  affirmatively  api)earB  on  the  face  of  the  comphunt 
that  all  of  the  jMu-agraphs  of  a  complaint,  cx>nsisting  of  more  than 
one  paragraph,  are  hased  upon  one  and  the  same  ooonxrenoe, 
the  statement  heing  yaried  merely  to  meet  the  evidence  as  it  may 
appear  on  the  trial,  the  amount  of  the  one  canse  of  action  is  con- 
trolling ;  and,  if  damages  be  not  claimed  in  excess  of  92,000  in 
any  of  sach  paragraphs,  the  canse  shonld  not  be  removed  to  the 
federal  court  because  of  the  amount  in  controversy. 

Baliimore,  etc,,  R,  Q).,  v.  Ryan,  697. 

BEFLE  V JJM—Answer  in  suit  for,  see  Exeoutionb,  1;   Small  t. 

Finch,  18, 

Verdict, — Failure  to  Find  Value  of  Goods. — ^Plaintiff  in  an  action  in  re- 
plevin can  not  complain  of  the  failure  of  the  jury  to  find  the 
value  of  the  goods,  where  the  verdict  was  for  the  defendant. 

Cabell  V.  McKinney,  548, 

m 

BESTBAZNT  OF  TBADS— As  to  contract  prohibiting  sale  of 
liquors,  see  Intoxioatino  Liquors,  5;  StdUvany,  Kohlenberg,  215, 


1.  Delivery, — The  law  only  requires  such  a  delivery  as  is  consistent 
with  the  nature  and  situation  of  the  thing  sold,  and  with  the  re- 
lations of  the  parties  to  the  sale.    Avery  Mfg,  Co,  v.  Emsweller,  £91. 

2,  Threshing  Machinery. — Delivery, — ^Wliere  threshing  machinery  sold 
was  to  be  delivered  at  a  designated  place,  but  by  a  subse- 
quent arrangement  between  the  parties  it  was  agreed  that  the 
machinery  should  be  accepted  as  it  stood,  the  buyer  can  not  suc- 
cessfully defend  an  action  on  the  purchase-money  notes  on  the 
ground  that  the  machinery  had  not  been  delivered  to  the  place 
first  designated.  Avery  Mfg.  Co,  v.  Emsweller,  291. 

SCHOOLS— 

Teacher  Without  License, — Payment,— Injunction. — Neither  $6808  nor 
$5911  Bums  1901,  authorizes  a  suit  by  the  State  on  the  relation 
of  the  county  superintendent  of  schools  to  enjoin  a  township 
trustee  from  x)aying  a  school  teacher  out  of  the  school  revenue  for 
services  rendered  in  teaching  school,  on  tlie  ground  that  the 
teacher  was  without  license.  McQreggor  v.  State,  ex  rel,~,  48S. 

SHAM  PLEADINGh— Motion  to  strike  out  pleading  as  sham  uxx>n 
examination  of  plaintiff,  see  PLEADiNa,  7;  Stars  v.  Hammersmith^ 

610,    . 


1.  Charge  of  Forgery, ^^A  charjg^e  of  forgery  is  slanderous  per  se, 
and  a  complaint  for  slander  in  charging  the  forgery  of  a  checdc 
is  sufficient  if  the  words  used  were  calculated  to  cause  the  hearer 
to  suspect  that  plaintiff  was  guilty  of  the  crime. 

Ruble  V.  Bunting,  654. 

2.  Emdence,'-ln.  an  action  for  slander  in  charging  the  forgesry 
of  a  check,  no  error  was  committed  in  x>ermitting  plaintiff  to 

?:ive  in  evidence  the  check  concerning  which  the  charge  of 
orgery  was  made,  and  to  testify  concerning  it. 

Bfihle  V.  Bunting,  604, 

8.  Instruction, — In  an  action  for  slander  in  charging  plaintiff  with 
the  forgery  of  a  check,  the  place  where  the  check  was  cashed 
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was  not  of  the  essence  of  the  charge,  and  it  was  not  eiror  to  omit 
same  from  an  instruction  purporting  to  state  the  material  aver- 
ments of  the  complaint.  Ruble  v.  Bunting,  654. 

SM A TiTtPOX— LAability  of  city  for  care  of  smallx>ox  patient,  see 
MxTNiorPAL  (Corporations,  13;  Monroe  v.  City  of  Bluffton,  269, 

SPECIAL  FINBINGh-See  Trial. 

In  suit  for  specific  x>6rformance,  see  Speoifio  Performanoe,  2; 
Kepler  v.  Wright,  6ie. 

SPECIAL  VEBDICT— See  Trial. 

SPECIFIC  PEBFORMANCE— Sufficiency  of  description  of  real 
estate  in  contract  to  support  suit  for  specific  performance,  see 
Vendor  and  Purchaser,  1 ;  Maris  v.  Masters,  235. 

Demand  for  deed  not  necessary,  see  Vendor  and  Purchaser,  4 ; 
Maris  v.  Masters,  2S5, 

Tender  of  purchase  money,  see  Vendor  and  Purchaser,  5 ;  Maris 
V.  Masters,  2S6. 

AltematiTe  judgment  to  convey  or  pay  damages,  see  Vendor  and 
Purchaser,  6 ;  Maris  v.  Masters,  235. 

1.  Contract  to  Convey  Land. — Complaint. — Where,  by  the  terms  of  a 
contract  for  the  sale  and  conveyance  of  real  estate,  the  payment 
of  $100  and  the  execution  of  a  note  and  mortgage  for  the  re- 
mainder of  the  purchase  money  was  to  precede  the  execution  of 
the  deed,  but  after  the  payment  of  a  sum  far  in  excess  of  $100 
the  vendor  repudiated  the  contract,  a  complaint  by  the  vendee 
for  specific  performance  is  not  bad  for  want  of  an  averment  that 
plaintiff  had  made  or  offered  to  make  the  note  and  mortgage. 

Kepler  v.  WrigfU,  612. 

2.  Contra/ct  to  Convey  Land. — Special  Findings. — Cojirliuv'on  of  Law. 
— ^A  contract  for  the  sale  and  conveyance  of  land  provided  that 
the  vendee  should  take  possession  of  the  real  estate  and  make 
specified  monthly  payments  until  $100  of  the  purchase  price  liad 
been  paid,  at  which  time  the  vendee  was  to  execute  a  note  and 
mortgage  for  the  remainder  of  the  purchase  money  and  the  vendor 
to  execute  a  deed  of  conveyance.  In  a  suit  by  vendee  for  specific 
performc^ce,  the  court  found  specially  that  the  vendee  took  x)osses- 
sion  of  the  land  and  made  tlie  payments  as  provided,  and,  when  $100 
had  been  paid,  demanded  of  vendor  that  he  execute  a  deed,  which 
was  refused ;  that  the  vendee  continued  to  make  payments,  until 
a  sum  far  in  excess  of  $100  had  been  paid,  when  the  vendor  took 
forcible  possession  of  the  premises  and  has  held  possession  ever 
since;  that  the  total  amount  paid  by  tlie  vendee,  including  the 
rental  value  of  the  premises  after  the  vendee  was  dispossessed 
was  equal  to  the  full  purchase  price  as  stipulated  in  the  agree- 
ment. It  was  further  found  that  after  the  payment  of  the  first 
$100  by  the  vendee,  the  vendor  voluntarily  paid  taxes  on  tlie  prop- 
erty, a  i)art  of  which  had  become  delinquent.  Held,  that  the 
findings  justified  the  conclusion  of  law  that  plaintiff  was  entitled 
to  a  deed  and  to  possession,  and  that  the  right  to  have  his  contract 
specifically  enforced  dated  from  the  time  he  first  demanded  a  deed. 

Kepler  v.  Wright,  612. 

STATUTE  OF  LIICITATIONS — See  Limitation  op  Actions. 
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STBEET  RAHLKOADS— Injury  to  passenger  while  alighting  from 
oar,  see  Oarriers,  1 ;  Ft.  Wayne  Traction  Co.  y.  MorvUiwi,  464, 

Injury  to  pedestrian,  see  Trial,  15;  Umon  Traction  Co.  y,  BamOt, 
467. 

Congpiracy  to  Asgatdt  Colored  People  at  Company's  Park, — Knowledge 
of  Danger, — Liability, — Evidence. — Xotice, — ^A  street  railway  owned 
a  i>ark  adjacent  to  a  city  where  it  maintained  attractions  for 
the  puhlic.  The  company  had  knowledge  of  a  conspiracy  on 
the  part  of  certain  persons  to  assault  and  insnlt  colored  people 
who  might  yisit  the  park,  but  nevertheless  transported  plain- 
tiff, a  colored  man,  to  the  park  without  warning  him  of  his 
daxiger.  Upon  arriving  at  the  iiark,  plaintiff  was  assaulted  bv 
the  conspirators,  the  employes  of  the  railway  comi>any,  though 
present,  making  no  attempt  to  interfere.  Ileld,  that  the  street 
railway  company  was  liable ;  and  that  evidence  of  similar  occur- 
rences was  admissible  to  show  notice. 

Indianapolis  St.  R.  Co.  v.  Dawson,  605. 


see  MuNioiPAL  Oorporations,  11,  12;  HaU 
V.  City  of  Lebanon,  S65. 

SXJBStxt  u  X1OK-— Of  heirs  as  parties  on  death  of  appellee  pending 
apiieal,  see  Appeal  and  Error,  47,  48;  Utter  v.  Kersey,  iS. 

BTTDViES  PEBUi — Jumping  off  car  to  avoid  apprehended  danger, 
see  Neglioence,  13;  Chicago,  etc.,  R.  Co.  v.  Martin,  SOS. 

8T7BETY  COMPANIES— Bond  of  foreign  company,  see  ExBOU- 
torb  and  Administrators,  1,  2;  Barriddow  v.  Stewart,  446. 

SXISETY8HIP — ^Indorsement  of  note  by  married  woman  for  bene- 
fit of  her  husband,  see  Husband  and  Wipe,  4 ;  John  C,  Groub  Co, 
V.  SmUh,  685, 

TAZATIOK— Enjoining  collection,  see  Injunction,  3;  Parkinson  y. 
Jasper  County  Tel,  Co.,  135. 

Mortgage  taken  in  name  of  nonresident  to  avoid  taxation,  see 
Mortgages,  1 ;  Callicott  v.  Allen,  561, 

1.  Omitted  Property.  —  Corporations.  —  Neither  the  county  board  of 
review  nor  the  state  board  of  tax  commissioners  have  authority 
to  reassess  property  assessed  in  previous  years  because  of  under- 
valuation in  such  previous  years,  nor  to  make  an  original  assess- 
ment of  proi)erty  for  previous  years,  as  property  omitted  from 
taxation  in  such  years,  nor  to  increase  the  assessment  of  projierty 
for  the  current  year  because  of  omissions  of  previous  years. 

Parkinson  v.  Jasper  County  Tel.  Co.,  JS5. 

2.  Telephone  Companies. — The  scheme  of  taxation  of  telephone  com- 
panies contemplates  that  the  real  estate,  structures,  machineiy, 
fixtures,  and  appliances  owned  by  the  company  shall  be  originally 
assessed  by  the  local  ofiicials,  and  tliat  such  assessments  may  be  re- 
viewed, and  property  of  such  description  omitted  in  the  current 
year  may  be  added  by  the  county  board  of  review,  and  tliat  tlie 
remainder  of  the  property,  coming  within  the  meaning  of  capital 
stock,  shall  be  assestiod  by  tho  state  board  by  determining  its  value, 
and  adding  thereto  tho  mortgage  indebtedness,  and  from  the 
amount  so  obtained  subtracting  the  value  of  such  tangible  prox)erty 
locally  assessed ;  the  remainder  being  taken  as  the  value  ofthe  cap« 
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ital  stock  to  be  assessed  by  the  state  board;  and  if  snch  tangible 
property  has  been  omitted  from  local  assessment  and  taxation  for 
previous  years,  it  is  the  dnty  of  the  local  officials  to  assess  snch 
property  so  omitted,  and  to  place  it  on  the  tax  daplicates. 

Parkinson  v.  Jasper  County  Tel.  Co,,  1S6, 

TAX  BAIiE— Description  of  real  estate,  see  QxTiETiNa  Title,  1; 
Brown  v.  Reeves  <fc  Co,,  617, 

1.  Description, — Section  8601  Boms  1901  requires  that  land  be  ad- 
yertised  for  tax  sale  by  same  description  as  on  tax  dnplicate. 

Brown  v.  Reeves  d  Co. ,  617, 

2.  Imperfect-  Description. — Lien. — Where  in  a  suit  to  quiet  title  to 
lands  under  a  tax  sale  certificate  it  appeared  tliat  defendant 
had  obtained  title  through  a  sale  and  subsequent  conveyance 
under  a  partition  proceeding,  and  there  was  nothing  of  record  to 
show  that  the  land  had  been  sold  for  taxes  because  of  the  imper- 
fect description  thereof,  the  court  properly  held  that  the  tax  sale 
was  invalid  and  did  not  convey  title,  but  that  the  lien  of  the 
State  was  transferred  to  plaintiff,  and  that  he  was  entitled  to  a 
first  lien  for  the  amount  he  paid  together  with  penalties  and 
interest.  Brown  v.  Reeves  <fe  Co.  617. 

TELEFHOKE  GOMPAITIBS— Taxation  of ,  see  Taxation,  2;  Park- 
inson V.  Jasper  County  Tel.  Co.,  1S6, 

TENDEB — Of  purchase  money  in  suit  for  specific  i)erformance  of 
contract,  see  Vendor  and  Purchaser,  5;  Maris  y.  Masters,  235. 

THEOBT — Of  pleading,  how  determined,  see  Pleading,  1;  Krise 
V.  Wilson,  690. 

TOWNS— See  Municipal  Oorporationb. 


1.  Toumship  Reform  Law. — Repeal. — The  provisions  of  the  township 
reform  law  (Acts  1899,  p.  150)  relative  to  the  control  and  manage- 
ment of  the  affairs  of  the  school  townships  are  not  repealed  by 
the  act  of  March  4,  1899  (Acts  1899,  p.  424),  authorizing  town- 
ship trustees  to  have  cliarge  of  the  educational  affairs  of  their  re- 
spective townshiim,  employ  teachers,  provide  schoolhouses,  fur- 
niture, apparatus,  etc.,  but  the  two  acts  should  be  construed  in 
pari  materia. 

Lincoln  School  Tp.  v.  American  School  Furniture  Co.,  406. 

2.  Issue  of  Warrants  for  Money  Borrowed. — Statutes. — Repeal. — Sections 
8081,  8062  Bums  1901,  providing  that  a  township  trustee  shall  pro- 
cure an  order  from  the  board  of  county  commissioners  therefor 
before  incurring  a  debt  in  excess  of  the  particular  fund  on  hand 
and  to  be  derived  from  the  tax  assessed  for  the  year  in  which  the 
debt  is  to  be  incurred,  was  not  repealed  by  the  act  of  1897  (Acts 
1897,  p.  222),  and  township  warrants  issued  by  a  township  trus- 
tee for  money  borrowed,  without  complying  with  the  provisions 
of  said  statute,  can  not  be  enforced  against  the  townsliip. 

Coojms  V.  Jefferston  Township,  ISl. 


TUle. — Special  Finding. — Ap})eal. — A  judgment  against  a  railroad 
company  for  damages  for  wrongfully  entering  upon  plaintiff's 
land  and  removing  a  fence  will  not  be  reversed  on  the  question 
of  ownership  of  the  land,  where  the  si)ecial  findings  upon  which 
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the  conclusions  of  law  were  based  showed  the  record  title  of  the 
land  to  be  in  plaintiff,  and  no  facte  were  stated  showing  title  by 
adverse  possession  in  defendant,  there  being  evidence  to  sustain 
the  findings.  Cleveland,  etc,,  R.  Co,  v.  KepUr^  1. 

TBIAL— Bight  to  jtury  trial,  see  Jury  ;  Shroyer  v.  Campbell,  8S. 

1.  Materiality  of  Evidence  a  Question  of  Law. — The  question  as  to 
whether  evidence  is  material  is  a  qaestion  of  law,  the  determina- 
tion of  which,  in  a  civil  action,  is  solely  with  the  court. 

Nickey  v.  Zonker^  88, 

2.  Joint  Tori'Feasor. — Separate  TriaU, — ^Where  action  is  commenced 
against  two  persons  as  joint  tort-feasors,  the  defendants  are  not 
entitled  to  separate  trials,  altliongh  the  plaintiff  might  liave 
elected  to  sne  the  defendants  separately.  Black  v.  Marsh,  6S, 

8.  Evidence, — Instruction, — Wliere,  in  the  trial  of  an  action  against 
two  defendants,  a  deposition  is  read  which  is  not  competent 
evidence  against  one  of  the  defendants,  such  defendant  has  a  right 
to  an  instruction  limiting  the  dex>06ition  to  the  party  against 
whom  it  is  competent.  Black  v.  Marsh,  68. 

4.  Evidence. — Malicious  Prosecution. — ^In  an  action  for  malicious  pros- 
ecution, the  defendant  in  justification  of  his  procuring  plain- 
tiff's arrest  introduced  a  letter  from  a  third  party,  and  also  called 
upon  such  third  person  to  testify.  Held,  that  by  offering  evidence 
supportive  of  the  statements  contained  in  the  letter  he  thereby 
opened  the  door  to  plaintiff  to  introduce  evidence  to  discredit  the 
statements  contained  in  the  letter.  Laurence  t.  Leathers,  414. 

5.  Special  Finding, — Request. — Waiver. — ^It  is  the  duty  of  the  court 
to  nnd  the  facts  specially  upon  proper  request,  but  the  right  to  a 
special  finding  may  be  waived  by  the  partv  requesting  it  after 
the  request  is  made.  Shroyer  v.  Oampbell,  88. 

6.  Wait'er. — ^A  request  for  si)ecial  findings  will  be  presumed,  on 
apx)eal,  to  have  been  waived,  where,  without  any  objection  made 
or  exception  taken,  the  court  made  a  general  finding  and  rendered 
a  decree  thereon.  Shroyer  v.  Campbell,  88. 

7.  Special  Finding. — Motwn  to  Modify. — IL  motion  to  modify  or  strike 
out  a  special  &iding  is  not  recognized  by  the  code  of  procedure 
in  this  State,  and  such  motion  may  be  overruled  or  stricken  out 
by  the  court.  If  the  facts  are  found  contrary  to  the  evidence 
the  remedy  is  by  motion  for  a  new  trial. 

Chappell  V.  Jasper  County  00,  &  Gas  Co.,  170, 

8.  Recovery  too  Small. — Remedy.— Where  plaintiff  claims  that  the 
jury's  answers  to  interrogatories  entitle  him  to  an  amount  greater 

than  the  general  verdict,  his  remedy  is  by  motion  for  judgment 
non  obstante  veredicto,  and  not  by  motion  for  new  trial.  Madden  ▼• 
Dunn,  24  Ind.  App.  505,  overruled.  Wood  v.  Wack,  S6S. 

9.  Conclusions  of  Law. — Motion  to  Modify  Judgment. — ^When  a  judg- 
ment conforms  to  the  conclusions  of  law,  a  motion  to  modi^  the 
judgment  can  not  prevail.  Kepler  v.  WnglU,  61^. 

10.  Conclusions  of  Law. — Surplusage. — ^Where  the  judgment  follows 
the  conclusions  of  law  as  a  whole,  and  the  evidence  is  not  in  the 
record,  no  part  of  the  conclusions  can  be  considered  as  surplus- 
age. Clmppell  V.  Jasper  County  OH  <fc  Gits  Co.,  170. 

11.  Special  Finding. — Conclusions  of  Law  WitJiout  the  Issues. — The 
assignee  of  an  oil  lease  brought  suit  to  enjoin  another,  who 
claimed  a  lease  of  the  same  premises,  from  drilling  for  oil  thereon. 
The  original  lessor  was  not  made  a  party  to  the  suit.    Held,  that 
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conclasions  of  law  as  to  the  rights  between  the  lessor  and  the 
assignee  under  tlie  lease  were  without  the  iissues,  and  erroneous. 

CfuipjfeU  V.  Jasper  County  Oil  &  Oca  Co, ,  170. 

12.  General  Verdirt. — Answers  to  Interrogatories.  —  ConjUrt. — Where 
the  facts  specially  found  hy  the  jury  in  answers  to  interrogato- 
ries clearly  show  tliat  the  jury  hare  erred  in  computing  the 
amount  of  recovery  fixed  by  the  general  rerdict,  the  special  find- 
ings controL  Wood  T.  Wack^  S52, 

13.  If  the  antagonism  between  a  general  verdict  and  the  answers  to 
interrogatories  returned  therewith,  is  not  such  as  to  be  beyond  the 
possibility  of  removal  by  any  evidence  admissible  under  the  issues, 
the  general  verdict  must  stand.     VnUm  Tractum  Co,  ▼.  JBameUf  467. 

14.  When  the  special  finding  of  facts  is  irreconcilably  in  conflict 
with  the  general  verdict,  the  former  must  control. 

Hill  V.  Indianapolis,  ete,^  R.  Co,,  98, 

15.  General  Verdict. — Answers  to  Interrogatories. — Conflict. — Injury  to 
Pedestrian, — Street  Railway. — In  an  action  by  a  pedestrian  against 
a  street  railway  company  for  injuries  sustained  while  walking 
across  a  defective  street,  the  jury  returned  a  general  verdict  for 
the  plaintiff,  and  answers  to  interrogatories  showing  that  the 
defendant  in  laying  its  track  had  taken  up  and  relaid  the  brick 
{lavement  at  the  street  crossing,  and  in  doing  so  had  not  set  the 
bricks  as  close  together  as  jxracticable,  nor  tamped  down  the 
gravel  between  the  bricks  solidly  enough;  that  the  street  was 
Bghted,  and  near  the  crossing  where  plamtiff  was  injured,  a  red 
lantern  was  burning;  that  the  plaintiff  was  familiar  with  the 
street,  and  knew  the  work  was  being  done,  and  knew  the  signifi- 
cance of  the  red  light;  that  she  crossed  the  street  at  the  time 
without  looking  where  she  was  walking;  that  there  was  no  red 
light  or  danger  signal  immediately  on  the  crossing  to  warn  plain- 
tiff that  it  was  dangerous;  and  that  plaintiff  could  not  see  the 
loose  bricks  which  caused  her  to  fall.  Held,  that  the  answers  to 
interrogatories  were  not  in  irreconcilable  conflict  with  the  gen- 
eral venlict.  Union  Traction  Go.  v.  Bamett^  461. 

16.  Imperfect  Answers  to  Interrogatories  by  Jury. — Motion  to  Require  IHred 
Answers. — Where  piroper  interrogatories  are  propounded  to  a  jury, 
and  they  return  a  general  verdict,  it  is  the  duty  of  the  jury  to 
answer  the  same  in  a  direct  and  positive  manner.  Buch  answen 
as  "Don't  know,*'  "So  stated,"  or  "It  is  so  stated"  are  imper- 
fect, and  upon  proper  objection  and  motion  the  court  should  re- 
quire the  jury  to  retire  and  return  proper  answers. 

Life  Assurance  Co.  v.  Haughton,  626. 

17.  Instructions. — Sumher  of  Witnesses. — Preponderance  of  Evidence. 
— It  is  not  error  for  the  trial  court  to  refuse  an  instrucHon  that 
would  give  or  have  a  tendency  to  give  the  jury  to  understand 
that  the  preponderance  of  evidence  is  to  be  determined  by  the 
number  of  witnesses  testifying  on  each  side. 

Fritnnger  v.  State,  ex  rel.,  SffO. 

18.  Refusal  of  Corrtci  Instrutiions. — Ko  error  was  committed  in 
refusing  instructions  where  instructions  given  by  the  court  con- 
tained a  full  and  complete  statement  of  the  law  applicable  to  the 
issues  and  covered  every  point  mentioned  in  the  refused  instruc* 
tions.  Muneie  Nat.  Gas  Co,  v.  Allison^  &0. 

19.  The  trial  court  may  refuse  to  give  instructions  tliat  are  a  sub- 
stantial rei)etition  of  instructions  already  given. 

Fritzinger  v.  State,  ex  rel.,  SoO. 
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TJIjTBA  vibes — When  defense  of  may  not  be  pleaded,  see  Dbbt, 
Action  of  ;  Noah  v.  Oerman-American  Building  A89n. ,  504. 

VABIANCE — Between  pleading  and  proof,  see  Pleading,  15;  Chi- 
cago,  etc,,  R,  Co,  v.  Martin,  308, 

VENDOB  AND  PT7BCHASBB— 

1.  Dettm'ptwn  of  Real  Estate. — Specific  Performance. — ^A  contract  for 
the  8ale  of  real  estate  described  the  land  as  ''Lot  80,  Douglas 
Park/*  and  the  contract  was  dated  at  Indianapolis,  Indiima. 
Held,  that  the  description  was  sufficient  to  support  a  suit  for 
specific  performance,  it  being  presumed,  for  the  purpose  of  de- 
termining the  sufficiency  of  the  complaint,  that  the  lot  was  lo- 
cated where  the  agreement  was  dated.  Maris  y.  Matters,  S35, 

2.  Contract  Executed  at  Differed  Times, — ^A  contract  for  the  sale 
of  real  estate  is  not  unenforceable  because  executed  in  two  parts 
at  different  times,  where  it  relates  to  the  same  transaction  and 
appears  to  be  intended  as  one  instrument.       Maris  ▼.  Masters,  SS5. 

8.  Contracts, — Time  Not  Essence  of  Contract, — In  a  contract  for  the 
sale  of  real  estate  acknowledging  the  receipt  of  $100,  and  xxrovid- 
ing  that  $50  ^ould  be  paid  on  or  before  April  1,  1899,  $^  on  or 
before  May  1,  1899,  $100  on  or  before  June  1,  1899,  and  $100  on  or 
before  July  1,  1899,  and  when  the  vendee  shall  have  paid  all  of 
the  above  sums  the  vendor  shall  execute  a  warranty  deed,  time 
was  not  of  the  essence  of  the  contract  so  as  to  defeat  a  suit  for 
specific  performance  because  $80  of  the  purchase  money  remained 
unpaid  August  8,  1899.  Maris  v.  Masters,  2S6, 

4.  Specific  Performance, — Demand. — Where  a  contract  for  the  sale 
of  real  estate  provided  that  when  certain  payments  of  pur- 
cliase  money  were  made  the  vendor  should  execute  a  warranty 
deed,  no  demand  for  a  deed  was  necessary,  and  when  the  pur- 
cliaser  tendered  the  last  payment  it  was  the  duty  of  the  vendor 
to  execute  the  proi>er  deed  without  any  demand  upon  him. 

Maris  v.  Masters,  SS5, 

6.  Specific  Performance. — Tender  of  Purchase  Money. — In  a  suit  for 
the  specific  performance  of  a  contract  to  convey  real  estate  up- 
on the  payment  of  the  specified  purchase  money,  a  tender  of 
tlie  balance  of  the  purchase  money  before  bringing  suit  on  condi- 
tion that  the  deed  be  executed  was  sufficient,  and  not  prejudicial 
to  defendant.  Maris  v.  Masters,  SS5, 

6.  Specific  Performance  of  Contract. — AUemative  Judgment, — Damages, 
— In  a  suit  for  the  specific  x>erformance  of  a  contract  to  con- 
vey real  estate  in  which  defendant's  wife  was  not  a  party,  a 
judgment  requiring  defendant  to  execute  and  deliver  to  plaintiff 
a  warranty  deed,  signed  by  himself  and  wife,  and,  upon  his  fail- 
ure to  comply  with  such  order,  to  pay  plaintiff  damages  equal 
to  the  amount  of  puicliase  money  paid  and  interest  thereon  was 
proper.  Maris  v.  Masters,  £S5, 

7.  Possession  of  Land, — Notice. — ^Actual  possession  of  lands  under 
claim  of  title  is  sufficient  notice  of  such  claim  to  put  others  on 
inquiry  as  to  the  existence  and  nature  of  the  claim. 

Blair  v.  WhiUaker,  064. 

8.  Contract. — Merger. — Evidence. — ^Where  a  vendor  pointed  out  the 
boundsudes  of  a  tract  of  land  to  a  purdiaser  and  afterwards  exe- 
cuted a  deed  which  did  not  cover  the  entire  tract  so  pointed 
out,  oral  evidence'  of  the  statements  made  by  the  vendor  is  ad- 
missible to  show  that  the  deed  did  not  cover  the  entire  tract 
purchased.  Equitable  Trust  Co.  v.  Milligan,  HO. 
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9.  Failure  of  Tide. — Boundaries, — OavecU  Emptor. — ^Where  a  vendor 
in  pofiseesion  and  olaiming  to  be  the  owner  of  a  tract  of  land, 
pointed  out  the  lines  and  comers  thereof  to  a  prosi)ectiYe  pur- 
chaser and  thereby  induced  him  to  purchase  the  same  et  an 
agreed  price,  and  after  the  delivery  of  the  deed  and  the  payment 
oi  the  purchase  money  it  was  discovered  that  the  deed  did  not 
cover  the  entire  tract  so  pointed  out  and  described,  and  that  the 
vendor's  title  did  not  cover  the  entire  tract,  the  purchaser 
ma^  recover  the  pro  rata  value  of  the  portion  of  real  estate 
omitted  from  the  deed.  Equitable  TruH  Co,  v.  MtUigan,  90. 

10.  Vendor's  Lien. — The  right  to  a  vendor's  lien  does  not  depend 
upon  the  transfer  of  a  penect  legal  title,  nor  is  a  conveyance  to 
the  person  making  the  purchase  essential  thereto. 

Mvlky  V.  KarseUf  695. 

11.  Vendor's  Lien,^Assifnment. — ^The  general  assignment  of  a  pur- 
chase-money note  carries  with  it  the  lien,  and  the  assignee  may 
thereafter  enforce  the  same.  Mulky  v.  KarseU,  696. 

12.  Vendor's  Lien. — Binforeemeni. — Oymplaxnt. — ^It  is  not  necessary  in 
a  complaint  to  enforce  a  vendor's  lien  to  n^ative  the  existence 
of  facts  amounting  to  a  waiver  of  the  lien.     MuUcy  v.  KarseU^  696. 

18.  Vendor's  Lien. — Comjilaini. — Subsequent  Purchasers. — Notice. — It 
is  necessary  in  a  suit  to  enforce  a  vendor's  lien  against  subse- 
quent purdbasers  to  allege  that  the  purchasers  had  notice  of  plain- 
tiff's  equity.  Muiky  v.  KarseU,  696. 

14.  Reconveyance  by  Warranty  Deed  to  Satisfy  Purchase-Money  Mori- 
qage. — Juagrnent. — Priority. ---Judicial  Sale. — ^The  mortgagor  of  land, 
m  satisfaction  of  a  purchase-money  mortgage,  reconveyed  the 
land  to  the  mortgagee,  and  the  mortgagee,  not  knowing  that 
there  was  on  the  land  the  lien  of  a  judgment  against  the 
mortgagor,  satisfied  the  mortgage.  Thereafter  the  mortgagee 
conveyed  the  land  by  warranty  deed  to  plaintiff.  After  the 
death  of  mortgagee,  plaintiff  brought  suit  to  enjoin  the  levy 
of  execution  on  the  land  b^  the  Judgment  creditor  and  to  re- 
vive the  mortgage  lien  as  prior  to  Uie  judgment,  and  the  court  so 
decreed.  The  amount  of  the  mortgage  lien  was  fixed  at  the  face 
of  the  mortgage  less  the  rental  value  of  the  land  while  occupied 
by  plaintiff.  The  judgment  creditor  bought  the  land  at  judicial 
sale,  paying  to  plaintiff  the  amount  of  his  mortgage  lien.  Subse- 
quently plaintiff  paid  to  the  judgment  creditor  the  amount  of 
both  mortgage  and  judgment  and  took  an  assignment  of  the  cer- 
tificate of  sale  in  oider  to  cut  off  certain  other  Judgment  liens 
existing  on  the  land.  Held,  that  the  plaintiff  could  recover  the 
amount  of  the  judgment  from  the  mortgagee's  heirs,  after  his 
estate  had  been  finally  settled.  Whittem  v.  Krkk,  677. 

VEBI>ICT--See  Trial. 

In  excess  of  demand  of  complaint,  see  PLSADma,  18,  14;  Noyes 
Carriage  Co.  v.  Bobbins,  SOO. 

Failure  of  record  to  show  on  which  paragraph  of  complaint  ver- 
dict rests,  see  Appeal  and  Erbob,  80;  Wabash  R.  Co.  v.  Lackey, 
103. 

Directing  verdict  for  plaintiff,  see  Jubqmbnt,  S;  MeCardU  v.  AvU- 
man  Co.,  63. 

WATVEK— Error  not  discussed  is  waived,  see  Appeal  and  Ebror, 

28 ;  Payne  v.  Moore,  360. 
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WZLFTJIiNEBS— OompUint  for  wilful  injnzy,  see  Neguoenoe,  4, 
5;  Union  TracHon  Co,  ▼.  Xouwr,  SS6. 

WILUS — Oontract  to  compensate  by  providing  for  in  will,  see  Ex- 
EOUTOBS  AND  Adminibtratobs,  9;  Alerding  v.  Allison,  397. 

JjegBCj  in  satisfaction  of  debt,  see  Aooord  and  SATiSFAcnoN; 
Alerding  y.  Allison,  397. 

1.  Construction. — Life  Estate. — ^A  testator  by  three  separate  items 
of  his  will  devised  certain  portions  of  his  real  estate  to  his  three 
daughters  *'for  and  during  the  lifetime"  of  each  respectively, 
and  provided  that  npon  the  death  of  the  daughters  the  lands  were 
to  go  to  their  respective  children  in  fee  simple.  Another  item  of 
the  will  provided  that  in  the  event  one  of  the  daughters  should 
die  leaving  no  child  or  children  the  lands  devised  to  her  should 
20  to  the  children  of  the  surviving  daughters.  Held,  that  the 
ract  that  one  of  the  daughters  was  childless  did  not,  under  the 
wHl,  give  her  a  fee  simple  in  the  lands  devised  to  her,  and  that 
she,  as  the  other  daughters,  received  but  a  life  estate. 

Thompson  v.  Jamison,  376. 

2.  Construction. — Vested  Estates. — Restraint  Upon  Alienation. — ^Where 
a  testator  provided  in  his  will  that  his  real  estate  should  be  pre- 
served unsold  until  his  youngest  child  should  arrive  at  the  age 
of  twenty-one  years  and  until  the  end  of  that  period  neither  of  his 
devisees  should  have  any  power  to  convey  any  portion  thereof, 
and  that  the  fee  in  the  land  was  not  conveyed  by  such  will  so  as 
to  vest  the  title  in  the  devisees  named  until  the  youngest  child 
should  arrive  at  the  age  of  twenty-one  years,  and  at  such  time 
two-thirds  in  value  thereof  should  pass  in  fee  to  his  children 
named,  share  and  share  alike,  and  one- third  to  his  wife,  during 
her  natural  life,  and  at  her  death  to  be  partitioned  among  his 
children  in  the  same  manner  as  the  two-thirds  thereof,  the  fee  in 
the  lands,  subject  to  the  life  estate  of  the  widow,  vested  in  the 
children  at  the  death  of  testator,  the  limiting  words  constituting 
a  restraint  upon  its  alienation  or  partition  until  the  youngest 
living  devisee  reached  the  age  of  twenty-one  years. 

Ualstead  v.  Coen,  SOS. 

8.  Remainders.  —  Ve^ng  of  Titles.  —  Life  Estates.  —  Construction. — A 
testator  by  the  terms  of  his  will  gave  all  of  his  real  estate  to 
his  wife  during  her  life,  subject  to  the  support  of  his  minor 
children  named,  two  sons  and  two  daughters,  made  the  wife  ex- 
ecutrix, and  guardian  of  the  children,  and  provided  that  '*after 
the  death  of  my  wife,  I  devise  and  bequeath  my  real  estate  to  my 
said  children  in  the  following  manner:  (1)  I  give  and  devise  to 
each  of  my  said  daughters  one-eighth  part  of  my  real  estate. 
(2)  To  each  of  my  said  sons  I  give  and  bequeath  tliree-eighths  of  my 
real  estate.  The  above  bequests  are  subject  to  the  life  estate  of 
my  wife  in  the  said  real  estate.  •  •  •  If  any  of  my  said 
children  should  die  before  they  would  be  entitled  to  shares 
given  them  under  tliis  will  then  the  survivors  shall  sliare  equally 
the  share  of  the  one  who  is  dead,  unless  the  one  who  dies  leaves 
lawful  children  surviving  liim  or  her."  Heid,  that  each  of  the 
children  took  a  vested  remainder  at  the  death  of  the  testator,  the 
daughters  each  taking  one-eighth,  and  the  sons  each  three-eighths 
thereof,  subject  to  the  life  estate  of  the  widow ;  that  the  phrase 
'*after  the  death  of  my  wife"  relates  to  the  beginning  of  the  en- 
joyment of  the  remainder,  and  not  to  the  vesting  of  the  estate, 
and  that  the  provision  in  reference  to  the  death  of  the  children 
has  reference  to  the  death  of  a  child  during  the  lifetime  of 
testator.  Burke  v.  Barrett,  €35. 
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WITNESSES— Komber  of  witnesses,  see  Trial,  17;  Friizingery. 
StaU,  ex  rel.^  $50, 

Heirs  as  witnesses,  see  Evidbnoe,  1 ;  Supreme  Lodge  K,  of  P,  v. 
Andrews,  422, 

Cross-examination,  see  Eytoencb,  7;  Payne  v.  Moore,  S60, 

Gross-examination  of  physician  as  witness,  see  Bzbcvtobs  and 
Administrators,  6;  EllU  y.  Baird,  295, 

1.  PrwUeged  Communications, — Attorney  and  Client, — Statements  made 
by  defendant  to  her  attorney  in  reference  to  the  ownership  of  a 
note  are  priyileged,  nnder  sabdiyision  three  of  ^606  Bnms  1901, 
and  the  conrt  erred  in  requiring  defendant,  oyer  objection,  to 
testify  to  soch  statements  in  an  action  on  the  note. 

George  y.  Htant,  660, 

2.  CroU'Examination. — Malpractice.— In.  an  action  against  a  physi- 
oian  for  malpractice  the  defendant  in  his  examination  in  chief 
testified  as  to  the  physical  condition  of  plaintiff  and  that  he  gaye 
her  the  proper  remedies.  Held,  that  it  was  proper  on  cross-exam- 
ination to  reqniie  defendant  to  testify  as  to  the  kind  of  medicines 
he  administeied.  Thomas  y.  Dabhlemont,  146, 


4    ' 


^  r^ 


t 


mu2sm 


